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INTRODUCTION. 


The  previoiis  editions  of  this  book  were  introduced  by 
a  kind  of  apology  for  its  existence.  To  repeat  this  now 
would,  in  the  face  of  a  demand  for  a  third  edition  within 
litUe  more  than  five  years  of  the  first  publicaticm,  be  an 
ill  compliment  to  the  discernment  of  the  profession.  The 
best  reward  of  difficult  work  is  the  approval  of  competent 
persons.  Those  who  have  been  fortunate  enough  to  meet 
with  such  approval  may  show  their  gratitude  in  better 
ways  than  by  affecting  to  think  that  their  work  was  wholly 
unworthy  of  the  favour  bestowed  on  it.  One  way,  and 
perhaps  the  best,  is  to  use  diligently  whatever  opportu- 
nities present  themselves  of  making  not  only  the  correc- 
tions and  additions  which  become  necessary  from  time 
to  time,  but  substantial  improvements.  This  I  have  en- 
deavoured to  do  in  the  present  edition,  acting,  so  far  as 
I  could  attain  to  putting  it  in  practice,  on.  the  principle 
that  an  author  should  be  his  own  severest  critia  Most 
of  the  topics  of  general  importance  discussed  in  the  book 
have  been  reconsidered  with  regard  not  only  to  the  bear- 
ing of  the  latest  authorities  on  them,  but  to  the  fitting 
treatment  and  disposition  of  them  on  principle.  The 
results  of  this  review  have  been  various  in  different  parts 
of  the  work.    Sometimes  considerable  passages  have  been 
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re- written  and  re-arranged.  Sometimes  a  slight  addition 
has  been  made  to  bring  out  more  clearly  the  connexion 
of  kindred  subjects.  Here  and  there  the  alteration  or 
explanation  is  such  as  only  a  critical  reader  might  notice. 

It  may  be  convenient  to  mention  briefly  the  pi-incipal 
changes  that  vdll  be  found.  The  first  chapter,  which  deals 
with  the  fundamental  definitions,  and  the  first  conditions 
of  the  formation  of  a  contract,  has  been  almost  entirely 
re-written,  partly  because  some  of  the  questions  there 
discussed  have  been  put  on  a  new  footing  by  recent 
decisions,  partly  because  the  treatment  of  first  principles 
appeared  on  revision  to  be  in  sundry  respects  inadequate. 
Contracts  by  advertisement  are  treated  of  in  this  chapter 
instead  of  under  the  head  of  "Persons  affected  by  Con- 
tract." Their  place  in  the  two  former  editions  was  the 
result  of  overmuch  deference  to  a  passing  opinion  of 
Savigny's,  which  must  be  allowed  to  have  been  hardly 
worthy  of  his  usual  judgment  and  insight.  It  now 
seems  to  me  free  from  doubt  that,  whether  we  look  to 
the  reason  of  the  thing  or  to  English  authorities  and 
Knglish  habits  of  thought,  the  question  is  not  whether 
there  can  be  an  obligation  to  an  unascertained  person, 
but  what  amounts  to  the  proposal  of  a  contract,  and 
how  and  by  whom  proposals  of  a  particular  kind  can  be 
accepted. 

A  discussion  of  parties  to  contracts  made  by  agents 
which  was  formerly  brought  in  by  way  of  appendix,  failing 
to  find  an  appropriate  place  in  the  text,  is  now  embodied 
in  the  second  chapter.  Here  I  have  adopted  Savigny's 
view  of  agency  as  an  extension  of  the  natural  man's 
capacity  by  an  institution  of  positive  law.  Theoretical 
objections  may  certainly  be  found  to  this  view,  but  I 
believe  that  there  are  at  least  as  grave  ones  to  any  other. 
In  order  to  complete  the  unity  of  the  chapter  on  Capacity 
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of  Parties,  I  have  ventured  to  regard  the  formation  of 
corporations  as  a  further  extension  of  ordinary  personal 
capacity,  having  similar  objects,  and  being  to  some  extent 
of  a  like  nature. 

Material  alterations  have  been  made  in  the  chapter  on 
Misrepresentation  and  Fraud.  These  are  due  chiefly  to  a 
considered  judgment  delivered  last  year  by  Mr.  Justice 
Stephen,  which  led  me  to  re-examine  the  whole  of  the 
general  doctrine  on  that  subject.  The  conclusions  thus 
arrived  at  are  fully  stated  in  their  place.  They  involve 
the  position  that  a  supposed  head  of  equitable  jurisdiction 
more  than  once  treated  by  equity  judges  as  real  and  im- 
portant is  in  truth  chimerical ;  a  position  which,  without 
the  support  of  Mr.  Justice  Stephen's  authority,  I  could 
scarcely  have  made  bold  to  defend,  but  which  I  think  has 
been  shown  to  be  at  least  fairly  tenable. 

The  text  of  the  citations  from  Bracton  (some  of  which 
I  formerly  noted,  after  Guterbock,  as  corrupt  in  the  printed 
book  but  easily  restored)  has  now  been  corrected  by  colla- 
tion of  some  of  the  best  MSS.     The  MS.  readings  are  in 
every  case  given  from  personal  inspection.   It  seems  needful 
to  mention  this,  inasmuch  as  the  corrections  will  be  sought 
in  vain  in  the  reprint  of  Bracton  edited  by  Sir  Travers 
Twiss  of  which  three  volumes  have  appeared  in  the  Rolls 
series  of  "  Chronicles  and  Memorials.'*    That  edition  pro- 
fesses to  be  founded  on  a  collation  of  MSS.  in  which,  as  I 
know  by  the  witness  of  my  own  eyes,  these  very  correc- 
tions, or  rather  true  original  readings,  plainly  appear.     As 
a  rule,  however,  the  corrupt  text  of  the  old  printed  edition 
has  been  reprinted  and  translated  without  remark,  even  in 
those  places  where  Giiterbock  long  ago  saw  the  corruption, 
and  indicated  by  conjecture  the  true  readings  which  are  in 
fact  amply  supported  by  MS.  authority.     This  is  not  the 
pUice    to    enter  farther  upon  the  merits  of  Sir  Travers 
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Twiss's  dealing  with  the  text,  or  the  extraordinary  mis- 
apprehensions of  obvious  quotations,  familiar  mediasval 
idioms,  and  even  common  Latin  grammar,  which  occur  in 
his  English  translation.  But  I  feel  that  T  can  do  no  less, 
as  a  lawyer^  a  scholar,  and  an  Englishman,  than  express 
the  earnest  hope  that  such  work  may  not  be  taken  by  auy 
competent  person  in  or  out  of  these  kingdoms  for  a  fair 
specimen  of  English  learning  or  scholarship.  I  may  add 
that  everything  I  have  seen  of  the  MSS.  of  Bracton  tends 
to  produce  a  strong  suspicion  that  the  most  and  worst  of 
the  faults  in  the  existing  printed  text  are  simply  and 
solely  due  to  the  printers  of  Tottell's  edition  of  1569.  It 
is  just  possible  that,  not  knowing  one  MS.  from  another, 
they  chose  a  very  late  and  inferior  MS.  to  print  from,  and 
followed  it  with  tolerable  faithfulness.  But  if  so,  it  was  a 
worse  one  than  any  that  I  have  yet  seen  or  heard  a  credible 
report  of. 

The  Appendices  which  were  scattered  through  the  book 
in  the  two  first  editions  are  now,  together  with  a  certain 
amount  of  other  matter  formerly  inserted  in  the  text, 
collected  in  a  series  of  notes  at  the  end.  It  is  hoped  that 
this  will  be  a  help  to  continuous  reading  without  sensibly 
diminishing  the  convenience  of  reference. 

An  American  reprint  of  the  second  edition,  ably  an- 
notated by  Mr.  Gustavus  H.  Wald,  has  lately  appeared 
(Cincinnati,  1881).  Mr.  Wald's  own  remarks,  of  which  he 
is  almost  too  sparing,  are  often  suggestive,  and  the  authori- 
ties collected  in  his  notes  have  furnished  me  with  some 
additional  references  to  recent  American  jurisprudence.  I 
must  repeat  however  the  warning  given  in  the  preface  to 
the  first  edition,  that  I  have  not  attempted  any  consider- 
able collection  of  American  authorities.  Even  Irish  cases 
are  cited  only  exceptionally:  and  I  have  endeavoured  rather 
to  keep  down  than  to  swell  the  table  of  cases  by  striking 
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out  superseded  authorities  as  a  partial  set-off  to  the  new 
ones  which  it  was  needful  to  quote. 

I  regret  that  I  have  myself  been  able  to  add  very  little 
to  the  facts  and  conjectures  touching  the  mediseval  history 
of  English  law  which  were  given  in  the  first  and  second 
editions.  Anything  like  thorough  research  in  this  depart- 
ment is  at  present  almost  physically  impossible.  The 
Year  Books  (excepting  the  earlier  ones  first  published  of 
late  years  in  the  Record  OflBce  Series)  are  badly  printed  in 
a  type  and  fashion  which  even  if  well  printed  would  be 
troublesome  to  read  at  all,  and  could  in  no  case  l>e  read 
quickly.  They  are  imperfectly  indexed,  and  the  marginal 
cross  references  in  the  printed  Year  Books  themselves,  as 
well  as  the  references  to  them  in  the  old  reports  and 
abridgments,  are  constantly  wrong.  There  are  no  adequate 
means  of  finding  or  following  up  the  treatment  of  any 
particular  topic,  and  to  read  straight  through  the  Year 
Books  in  their  present  condition  is  a  task  that  no  man 
living  can  be  expected  to  undertake. 

A  good  reprint  would  probably  throw  much  light  on 
historical  points  that  still  remain  obscure;  for  example, 
the  state  of  the  law  merchant  in  the  middle  ages,  of  which 
we  know  almost  nothing.  It  is  possible  that  on  this  par- 
ticular subject  municipal  and  commercial  archives  might 
be  more  fiiiitful  than  the  Year  Books;  but  it  would  be 
worth  while  in  any  case  to  know  how  much  or  little  the 
Year  Books  have  to  tell  us.  Such  a  work,  however,  is 
beyond  private  means.  It  seems  eminently  fit  to  be 
taken  up  by  the  Inns  of  Court :  and  I  cannot  help  think- 
ing that  the  energy  and  the  wealth  of  those  ancient  and 
honourable  societies  would  be  at  least  as  well  employed  in 
restoring  the  monuments  of  our  own  legal  history  as  in 
artificially  fostering  by  prizes  and  scholarships  the  study 
of  ancient  Roman  jurisprudence   and   of  those   modem 
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analytical  speculations  for  which  the  name  of  Jurispru- 
dence is  eminently  if  not  exclusively  reserved  in  present 
English  usage  by  a  perverse  narrowing  introduced  within 
the  last  generation.     I  would  not  for  a  moment  seem  to 
undervalue  the  scientific  study  of  law   from   either  the 
analytical  or  the  comparative  point   of  view.     But   the 
almost  total  neglect  of  the  history  of  our  own  system 
which  is  still  the  rule  both  at  the  Inns  of  Court  and  in  the 
Universities  deprives  our  work  in  both  kinds  of  no  small 
part  of  its   interest,  and   prevents  it  from   approaching 
completeness  in  either.     The   scientific   aims  of  modern 
legal  education  are  matter  of  aggravation,  not  of  excuse,  for 
this  neglect.     At  present  it  is  a  fact  that  candidates  for 
legal  honours  who  can  discourse  fluently  about  Sanctioning 
Rights  and  reproduce  more  or  less  correctly  the  generalities 
of  such  a  subject  as  International  Law  will  write  the  most 
extravagant  nonsense  in  answer  to  simple  Jiistorical  ques- 
tions on  the  constitution,  jurisdiction  and   procedure  of 
English  Courts.     It  is  true  that  there  is  not  in  existence  a 
satisfactory  or  even  fairly  sufficient  history  of  English  law. 
But    something    might    be  done   to  create   an   effective 
demand  for  such  a  work,  and  much  to  increase  the  acces- 
sible materials  for  it. 

Since  the  second  edition  of  the  present  work  was  pub- 
lished there  have  been  some  important  additions  to  the 
literature  of  the  subject.  Mr.  Leake  has  recast  and 
enlarged  his  excellent  book  in  the  form  of  a  digest 
("  Elementary  Digest  of  the  Law  of  Contracts,"  London, 
1878).  Its  value  as  a  comprehensive  book  of  reference  is 
doubtless  much  increased  ;  but  one  cannot  help  fearing 
that  the  gain  to  practitioners  is  a  loss  to  students.  In  its 
original  form  it  was  a  work  which  they  might  with  profit 
not  only  consult  but  read  through.  A  student  could  now 
haidly  be  recommended  to  attack  the  thirteen  hundred 
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pages  of  the  "Elementary  Digest,"  except  uQder  very 
careful  guidance  and  selection. 

In  1879  Sir  W.  R  Anson  brought  out  his  "  Principles 
of  the  English  Law  of  Contract"  (Clarendon  Press),  of 
which  it  is  hardly  too  much  to  say  that  it  is  not  only  the 
best  elementary  book  on  its  own  subject,  but  the  best 
elementary  book  yet  in  existence  on  any  topic  of  English 
law.  Several  valuable  criticisms  and  suggestions  which 
I  have  derived  from  it  are  mentioned  in  their  proper 
places. 

Lastly  there  has  come  to  my  hands,  unfortunately  too 
late  to  be  thoroughly  profited  by,  Mr.  O.  W.  Holmes, 
junr.'s,  most  acute  and  ingenious  volume  of  lectures  on  the 
Common  Law  (Boston,  1881).  My  own  chapters  on  Form 
of  Contract  and  Consideration  were  already  revised  and  in 
type  when  I  read  Mr.  Holmes's  on  the  history  and  elements 
of  contract.  Being  unable,  therefore,  to  take  account  of 
his  results  otherwise  than  by  a  few  notes  added  as  an 
afterthought,  I  will  say  a  word  of  them  here.  The  leading 
idea  of  Mr.  Holmes's  work  is  that  our  procedure,  and  our 
legal  theory  so  far  as  thereon  founded  or  therein  involved, 
are  of  native  Germanic  origin,  and  the  resemblances  to 
Roman  law,  save  so  far  as  they  consist  of  features  common 
to  all  archaic  law,  may  be  regarded  as  superficial.  This 
view  is  characteristic  of  what  may  by  this  time  be  called 
the  American  school  of  historical  criticism :  and,  though 
liable  to  exaggeration  in  details,  I  believe  it  to  be  in  the 
main  a  sound  one.  The  action  of  debt,  then,  as  Mr. 
Holmes  expounds  it,  was  the  direct  descendant  of  the  old 
Teutonic  procedure.  In  order  to  maintain  his  action 
against  a  defendant  who  denied  that  he  owed  anything, 
the  plaintiflf  had  to  produce  either  the  defendant's  writing 
or  witnesses.  In  the  Anglo-Norman  period  the  duel  was 
theoretically  another  alternative,  but  in  actions  of  debt  it 
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was  SO  little  used  at  any  time  that  it  may  practically  be 
neglected.  From  this  authentic  writing  is  descended  the 
deed  of  modem  times  with  its  formal  character :  but  the 
formality,  and  the  virtue  supposed  to  be  consequent  on  the 
formality,  are  of  later  addition.  Sealing  was  not  thought 
indispensable,  for  common  persons  not  even  proper,  until 
long  after  the  Conquest.  It  was  longer  still,  as  I  have 
myself  pointed  out,  before  delivery  was  recognized  as 
a  necessary  element  in  making  a  deed.  Originally  the 
writing  was  not  a  formal  as  opposed  to  an  informal  act, 
but  simply  a  particular  mode  of  legal  proof.  All  this,  as 
set  forth  by  Mr.  Holmes  and  supported  by  recorded  facts, 
appears  probable  enough.  None  the  less  it  remains  a  fact 
that  in  the  first  half  of  the  thirteenth  century,  the  time 
from  which  the  regular  development  of  our  jurisprudence 
and  procedure  may  be  dated,  the  notion  of  the  inherent 
solemnity  and  efficacy  of  a  deed  was  becoming,  if  it  was 
not  already,  deeply  rooted  in  the  English  legal  mind  (a). 
It  may  be  that  the  generic  distinction  of  deeds  from  other 
transactions,  instead  of  only  answering  to  the  distinction 
of  the  civil  law  between  formal  and  informal  contracts,  was 
actually  suggested  by  it.  In  that  case  the  Romanizing 
pedantry  then  prevalent,  as  we  see  in  Glanvill  and  more 
strongly  in  Bracton,  in  whatever  regular  study  of  law 
there  was^  has  had  deeper  and,  it  must  be  said,  more  mis- 
chievous results  on  the  English  system  than  we  had 
hitherto  suspected. 


(a)  As  early  as  Glanvill  we  find 
that  a  party's  seal  is  conclusive 
against  him.  "Si  debitor  cartam 
snam  non  advocet,  duobns  modis 
eidem  contraire  vel  contradicere 
potest;  scilicet  ipsum  sigillum  in 
curia  reoognoscendo  suuro  esse,  sed 
tamen  vel  per  se  vel  per  suum  assen- 
sum  live  antecessoris  sui  cartam 
esse  confectam  negando,  vel  omnino 
et  sigillum  et  cartam  negando.     In 


primo  casu  ubi  sigillum  suum  esse 
publice  recognoverit  in  Curia,  car- 
tam illam  praecise  tenetur  warran- 
tizare,  et  conventionem  in  ipsa  carta 
expressam,  sicut  in  ea  oontinetur, 
omnino  servare  sine  contradictione, 
et  suae  malae  cuatodiae  imputet  si 
damnum  incurrat  per  sigillum  suum 
male  custoditum.^' — L.  10,  c  12. 
Cp.  p.  151,  below. 
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From  the  other  mode  of  proof,  the  proof  by  witnesses, 
Mr.  Holmes  deduces  a  new  hypothesis  of  the  origin  of 
Consideration.  These  witnesses,  the  secta  or  *'  good  suit " 
of  the  Anglo-Norman  and  Angevin  period,  were  not  wit- 
nesses in  our  sense,  their  testimony  not  being  discursive  or 
disputable.  They  swore  in  a  set  form,  and  in  case  of  con- 
flict numbers  prevailed.  Mr.  Holmes  traces  their  ancestry 
to  the  "  transaction  witnesses "  who  before  the  Conquest 
bore  pre-appointed  testimony  to  transfers  of  property.  In 
any  case,  it  should  seem,  the  eecta  could  swear  only  to  that 
which  was,  or  might  have  been,  within  their  own  sight  and 
hearing,  which  in  an  action  of  debt  would  be  the  actual 
delivery  of  property  or  money.  Thus  whenever  a  debt  was 
not  proved  by  writing,  the  fact  to  which  the  witnesses 
swore  must  have  imported  what  we  now  call  a  considera- 
tion, and  what  the  Year  Books  call  quid  pro  qvx).  The 
formal  character  of  the  witness-oath  gradually  disappeared; 
the  nature  of  the  fact  sworn  to  remained  as  a  substantial 
requisite  for  the  validity  of  a  "simple  contract.'*  Mr. 
Holmes  thinks  a  confused  apprehension  of  the  Roman 
doctrine  of  real  contracts — and  still  more,  I  would  suggest, 
the  so-c&Ued  innominate  contracts  do  ut  des,  &c — had 
something  to  do  with  this  result  (a).  '*  The  author  of  Fleta, 
a  writer  by  no  means  always  inteUigent  in  following  and 
adopting  his  predecessors'  use  of  the  Roman  law,  says  that 
to  raise  a  debt  there  must  be  not  only  a  certain  thing  pro- 
mised, but  a  certain  thing  promised  in  return  "  (II.  c.  60, 
§  25).  My  own  reading  of  the  passage  referred  to 
(which  I  suspect  to  be  not  free  from  corruption)  is  not 
that  there  must  be  a  certain  repromiaaio  to  make  the 
promissio  valid,  but  that  the  repromissio,  if  such  there  is, 

(a)  If  by  a  verbal  oonfmion  in  thing  (It.  eosa,  Ft.  ehote),  the  prooesB 

itself  quite  poesible  the  eatua  of  the  might  be  to  some  extent  helped  on 

Roman  lawjen  came  to  be  taken  thereby, 
in  the  oommon  mediaBval  aense  of 
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will,  in  like  manner  as  the  proniis^ioy  be  valid  only  if 
certain.  Anyhow  it  seems  to  me,  as  to  Mr.  Holmes,  that 
not  much  can  be  built  on  this  kind  of  statement  of  English 
usage  forced  into  some  apparent  accordance  with  half- 
understood  Roman  theory.  And,  as  far  as  our  present 
knowledge  goes,  even  as  supplemented  by  Mr.  Holmes's 
research,  there  is  still  a  blank  for  nearly  two  centuries, 
though  the  growth  of  the  action  of  assumpsit  (of  which  a 
word  presently)  may  be  steadily  traced  from  the  Book  of 
Assizes  downwards.  In  the  fifteenth  century  we  find  a 
rudimentary  doctrine  of  Consideration  under  the  name  of 
quid  pro  quo :  and  it  may  be  remarked  in  support  of  Mr. 
Holmes's  view  that  this  term  seems  to  be  of  home  growth, 
and  certainly  is  not  borrowed  from  the  Civilians  (a).  Also 
we  find  it  seemingly  employed  in  at  least  one  case  of  disputed 
jurisdiction  with  an  anti-civiliau  or  at  any  rate  anti>clerical 
import,  as  raising  a  distinctly  secular  cause  of  action  (6). 
On  the  whole  Mr.  Holmes's  argument  (which  I  have  here 
exhibited  but  imperfectly)  seems,  though  it  does  not 
amount  to  proof,  to  throw  great  doubt  on  the  opinion 
that  the  doctrine  of  Consideration  was  the  result  of  a 
transformation  of  Boman  ideas  in  the  Court  of  Chancery. 
At  the  same  time  it  seems  to  me  quite  possible  that 
the  civilians  and  ecclesiastical  chancellors  may  have 
been  independently  working  out  something  derived  from 
the  Boman  learning  of  obligations  which  finally  converged 
with  the  common  law  theory  of  quid  fro  quo  to  form 
our  modem  rules. 

With  regard  to  the  action  of  assumpsit  Mr.  Holmes 
brings  out  a  point  which  has  been  too  much  overlooked, 
that  the  substantially  contractual  nature  of  the  action  was 
not  recognized  till  long  after  it  was  in  common  use  for  the 

(a)  Du  Cange  knovrs  it  only  as      rent,  staoding  for  "914 /<£  pro  ^m/"; 
an  EngliBh  term  of  art.   The  French      see  Littr^,  8.v. 
quiproqtto  is  of  course  quite  diffe-  (6)  17  Ed.  4,  4,  pi.  4. 
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enforcement  of  promises.  He  shows  that  for  some  time, 
owing  to  this  distinction,  considerations  which  were 
thought  insufficient  to  support  an  action  of  debt  were  held 
sufficient  in  assumpsit  to  induce  the  undertaking  on  which 
the  defendant's  duty  was  grounded  ;  a  duty,  not  strictly  to 
perform  his  promise,  but  not  to  do  wrong  by  malfeasance 
in  performing  it,  or  (by  an  extension  introduced  in  the 
course  of  the  fifteenth  century)  even  by  mere  non-fea£ance. 
In  one  detail  I  conceive  that  Mr.  Holmes  over-refines,  I 
mean  as  to  the  continuing  distinction  in  modem  times 
between  the  two  forms  of  action.  He  says  of  ,debt  that  it 
"  did  not  remain,  as  formerly,  the  remedy  for  all  binding 
contracts  to  pay  money,  but,  so  far  as  parol  contracts  were 
concerned,  could  only  be  used  where  the  consideration  was 
a  benefit  actually  received  by  the  promisor."  The  only 
distinction  recognized  by  modern  authorities  is  that  the 
action  of  debt  lies  for  liquidated  claims  exclusively,  for  "  a 
sum  of  money  due  by  certain  and  express  agreement,"  as 
Blackstone  states  it.  The  requirement  of  express  agree- 
ment may  be,  and  probably  is,  a  modem  addition.  But 
the  requirement  of  the  claim  being  liquidated  existed,  it 
appears  to  me,  simply  as  part  of  the  original  constitution 
of  the  action.  The  conception  of  an  action  ex  contractu 
for  an  imliquidated  sum  is  too  refined  for  archaic  legal 
thought,  and  the  thing,  so  far  as  I  know,  is  wholly  unpro- 
vided for  in  archaic  procedure  (a).  It  involves  the  inter- 
vention between  the  parties  of  somebody  with  power  to  say 
what  is  reasonable,  to  fix  the  fair  price  or  the  fair  measure 
of  damages.  This  power  is  given  in  our  modem  system  to 
the  jury ;  and  the  function  of  the  jury  in  this  and  other 
still  more  delicate  judgments  of  an  analogous  kind  is  ex- 


(a)  A  good  historical  exAmpIe  is       as  compared  with  the  condirtio  cfrtij 
the    much    later    development    in      of  which  Prof.  Bryce  reminds  me. 
Boman  law  of  the  condictio  incerti 
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cellently  analysed  by  Mr.  Holmes  himself  in  another  part 
of  his  work.  No  one  who  has  read  his  analysis  will  fail,  to 
see  that  this  balancing  of  claims  and  duties  by  reference  to 
an  external  standard  of  conduct  and  expectation  is  some- 
thing quite  beyond  archaic  methods.  Even  in  cases  of 
pure  wrong-doing  the  common  plan  of  archaic  laws  is  to 
have  a  fixed  invariable  penalty.  The  archaic  law  of  torts, 
one  may  almost  say^  consists  of  an  enumeration  of  specific 
injuries  and  the  fines  proper  to  each.  It  seems  a  needless 
anachronism,  therefore,  to  bring  the  much  later  doctrine  of 
consideration  into  connexion  with  the  surviving  character 
of  the  old  action  of  debt. 

The  effect  of  Mr.  Holmes's  investigation  as  a  whole  is  to 
shake  one's  belief  in  the  distinction  between  formal  and 
informal  contracts  as  a  material  point  of  archaic  or  semi- 
archaic  law.  The  formality  of  ancient  legal  institutions  is 
undoubted,  and  every  new  piece  of  evidence,  whether 
relating  to  civilized  or  uncivilized  peoples,  appears  to  con- 
firm it  as  their  universal  character.  But  the  formalities 
are  as  a  rule  attached  to  judicial  procedure,  or  to  acts  done 
on  public  occasions  or  in  the  presence  of  appointed  per- 
sons, not  to  what  we  now  call  acts  in  pais.  Instead  of 
saying  as  I  have  done  in  the  text  (p.  156)  that  ''in  the 
ancient  view  no  contract  is  good  unless  it  falls  within  some 
exceptionally  favoured  class,"  it  might  be  more  correct  to 
say  that  in  the  ancient  view  no  contract,  or  other  act  in 
the  law  whatsoever,  is  good  unless,  in  addition  to  satisfying 
whatever  formal  conditions  may  be  necessary  to  constitute 
the  act  itself,  it  can  be  strictly  proved  in  one  or  other  of 
certain  specified  and  minutely  regulated  ways.  The 
evidence  of  this,  however,  must  be  sought  for  the  present 
in  Teutonic  sources  exclusively,  or  nearly  so.  Only  the 
faintest  traces  of  such  a  state  of  things  remain  in  the 
Roman  system  as  it  has  come  down  to  us.      We  may 
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surmise  that  the  five  Roman  citizens  and  the  lihriju^tis 
required  to  be  present  at  a  mancipation  answer  to  some 
extent  to  the  old  English  "  transaction  witnesses."  We 
™^y  guess  that  the  Stipulation  in  its  earliest  form  was  a 
solemnity  involving  in  like  manner  the  ])reKence  of  ap- 
pointed witnesses  («).  And  it  hardly  needs  to  be  stated 
that  the  manifest  purpose  of  the  old  litterarxua  Migatio 
was  to  create  an  authentic  proof,  if  indeed  it  were  not  in  its 
origin  a  mode  of  proof  and  nothing  else.  But  the  historical 
development  of  the  informal  contracts  is  entirely  unknoiK^ 
to  us:  and  we  can  only  supfK>se  on  grounds  of  general 
probability  that  prehistoric  Roman  law  must  have  gone 
through  some  phase  of  this  kind. 

Mr.  Holmes's  lecture  on  void  and  voidable  contracts 
contains  much  that  is  strikingly  and  freshly  put.  He  says 
that  mistake,  misrepresentation,  and  fraud,  are  not  in 
themselves  the  grounds  of  an  agreement  being  void,  but 
are  "  merely  dramatic  circumstances  " ;  "  there  is  no  new 
principle  which  comes  in  to  set  aside  an  otherwise  perf(»ct 
obligation,  but  .  .  .  there  is  wanting  one  or  more  of 
the  first  elements  "  required  to  make  a  valid  contract. 
"Either  there  is  no  second  party*'  {error  in  prrsouft), 
"or  the  two  parties  say  different  things"  (this  includes 
in  Mr.  Holmes's  view  the  rare  but  iK)ssibIe  and  known 
case  of  the  parties  using  the  proper  names  of  two 
different   things    that  happen   to  be  equivocal,  as   two 


(a)  If  the  derivation  of  the  Sti- 
pulation from  the  Nexnm  conid  be 
accepted  this  would  be  a  certainty. 
But  I  do  not  think  it  can.  Keceiit 
Gennan  writers,  notably  Dr.  Wil- 
helm  Girtanner  (Die  Stipulation 
und  ihr  Verbal tniss  zum  Wesen 
der  Vertragsobligation,  in8be8<nidere 
zum  Treditum.  Kiel,  1859),  trace 
the  form  Spondtti  tpondeo  to  a  reli- 
gious snd  ritual  origin,  in  which 


belief  in  an  absolute  efficacy  of  the 
duly  spoken  words  probably  had  a 
material  part :  cp.  note  a,  p.  4  ))eIow. 
See  ahto  Ibering,  Gei«t  des  romi- 
Bcben  Rechts,  vol.  1.  p.  20;i,  vol.  2. 
p.  584,  and  Kuntze,  Excurse  lib<-r 
ri>ni  inches  Recht,  p.  470.  There  are 
shades  of  difference  in  the  explana- 
tioiM  favoured  by  the  authors  now 
cited,  but  they  agree  in  treating 
Bavigny's  theory  as  untenable. 
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ships  bearing  the  same  name),  "  or  essential  terms 
seemingly  consistent  are  really  inconsistent  as  used." 
In  substance  Mr.  Holmes  has  enunciated  in  a  more 
thoroughgoing  and  concise  form  the  same  principles 
by  means  of  which,  having  been  guided  to  them  in 
Roman  law  by  Savigny,  I  have  endeavoured  in  this 
book  to  introduce  some  rational  order  into  the  treat- 
ment  of  the  corresponding  English  doctrines.  Only  I  am 
not  aware  that  fraud  and  misrepresentation,  which  are 
put  by  Mr.  Holmes  on  the  same  line  with  mistake,  have 
ever  been  treated  by  competent  English  authorities  as  of 
themselves  making  a  contract  void  as  distinguished  from 
voidable.  In  the  one  case  there  is  no  consent,  or  nothing 
to  which  the  consent  given  can  apply.  In  tlie  others  an 
actual  consent  is  cut  short  of  its  full  eifect  by  a  wrong  or 
failure  of  duty  on  the  other  side.  The  distinction  goes 
pretty  deep,  and  is  a  material  one  in  practice.  Nor  can  I 
agree  to  Mr.  Holmes's  assimilation  of  fraudulent  and  non- 
fraudulent  untruth.  Of  fraud  he  says,  "It  is  no  doubt 
only  by  reason  of  a  condition  construed  into  the  contract 
that  fraud  is  a  ground  of  rescission.  Parties  could  agree, 
if  they  chose,  that  a  contract  should  be  binding  without 
regard  to  truth  or  falsehood  ouiside  of  it  on  either  part/' 
I  cannot  see  my  way  to  admitting  as  a  proposition  of  law 
that  contracting  parties  are  free  to  condone  deliberate 
fraud  beforehand.  Certainly  a  conventional  term  ne  dolus 
praestetur  would  not  have  been  good  in  Roman  law  (a). 
But  as  to  morally  innocent  misrepresentation,  I  now  am  of 
Mr.  Holmes's  mind  in  thinking  that,  apart  from  cases 
where  custom  or  judicial  law-making  has  specially  imposed 
an  absolute  duty  of  giving  true  information,  the  real  ques- 
tion on  principle  is  whether  the  party  making  the  state- 

(a)  CclsuB  quoted  and  approved      23 ;   PaiiluB,   D.   2,   14.   de  pactis, 
by  Ulpian,  D.  50.  17.  de  reg.  iuris,      27  §  3. 
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znent  has  agreed  to  take  on  bimsolf  the  risk  of  iU  uot 
being  true.  In  the  foregoing  k'cture  Mr.  Holmes,  goin;^ 
farther  in  the  same  line  of  thought,  eutleavoars  to  rutlun* 
the  essence  of  contractual  promu^s  in  general  to  tlir 
taking  of  a  risk,  a  view  which  he  prefers  t<>  the  current 
one  that  the  essence  of  obligation  is  the  partial  subjection 
of  one  free  agent's  will  to  another's.  As  a  clialtvtic^al 
exercise  there  is  nothing  to  be  said  against  this ;  but  it  is 
something  too  remote,  as  indeed  Mr.  Hohnt*s  half  a4lmiti<, 
from  the  substance  of  men's  aflairs.  A  man  who  b(>s|)eukft 
a  coat  of  his  tailor  will  scarcely  be  ])erHuaded  that  hr  is 
only  betting  with  the  tailor  that  such  a  coat  will  not  be 
made  and  delivered  to  him  within  a  certain  time.  What 
he  wants  and  means  to  have  is  the  coat,  not  an  insurance 
against  not  having  a  coat.  Nor  is  Mr.  Holmes  s  in<^a'nious 
way  of  putting  the  matter  seriously  aided  by  the  faoi  that 
after  all  the  law  cannot  make  people  jjerform  their  con- 
tracts. In  the  last  resort,  it  is  true,  the  law  cannot  make 
them  do  that  or  anything  whatever ;  it  can  only  punish 
them  if  they  fail  or  disobey.  But  the  conduct  of  life, 
cve»  in  the  most  strictly  legal  [>oint  of  view,  in  souKthin*,^ 
else  than  a  perpetual  wager  with  the  State,  with  liberty 
and  civil  rights  for  the  stake.  The  risk  is  in  most  cases 
not  part  of  the  promise  at  all :  it  arises  from  th<.»  liability 
imposed  on  the  promisor  by  the  State.  But  the  promise 
is  in  itself  the  same  whether  this  liability  is  present  to 
the  -party's  mind  or  not,  and  whether  it  exists  or  not. 
It  is  no  excuse  to  say,  **I  did  not  think  I  was  binding 
myself  in  law,"  if  the  external  elements  of  a  contract  are 
established.  Again,  promises  made  with  the  full  intention 
of  assuming  a  risk  in  Mr.  Holmes's  sense  are  constantly 
found  to  be  unenforceable  for  reasons  of  legislation  or 
policy  overriding  the  will  of  the  parties.  Considering, 
however,  how  great  is  the  law  student's  danger  of  becoming 

62 
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a  slave  to  formulas,  a  disposition  to  push  analytical  curiosity 
even  to  paradox  is  a  fault  on  the  right  side,  if  it  be  a  fault, 
in  the  teacher. 

The  law  of  contract  is  in  truth  nothing  else  than  the 
endeavour  of  the  sovereign  pov^rer,  a  more  or  less  imperfect 
one  by  the  nature  of  the  case,  to  establish  a  positive  sanc- 
tion for  the  expectation  of  good  faith  which  has  grown  up 
in  the  mutual  dealings  of  men  of  average  right-mindedness. 
To  regard  the  obligation  of  a  contract  as  if  the  law  deli- 
berately gave  the  promisor  the  choice  between  performing 
his  agreement  and  paying  damages  is  to  overlook  the  real 
origin  and  purpose  of  the  law.  The  most  popular  descrip- 
tion of  a  contract  that  can  be  given  is  also  the  most  exact 
one,  namely  that  it  is  a  promise  or  set  of  promises  which 
the  law  will  enforce.  The  specific  mark  of  contract  is  the 
creation  of  a  right,  not  to  a  thing,  but  to  another  man's 
conduct  in  the  future.  This  is  apt  to  be  obscured  in 
common  cases,  but  is  easily  seen  to  be  true.  Suppose 
that  A.  agrees  to  sell  to  B.  a  thing  of  which  not  he  but 
C.  is  the  true  owner.  C.  gives  the  thing  to  B.  Here, 
though  B.  has  got  the  thing  he  wanted,  and  on  better 
terms  than  he  expected,  A.  has  not  kept  his  promise  ;  and, 
if  the  other  requisites  of  a  lawful  contract  were  present  as 
between  himself  and  B.,  he  has  broken  his  contract.  The 
primary  questions,  then,  of  the  law  of  contract  are  first, 
what  is  a  promise  ?  and  next,  what  promises  are  enforce- 
able ? 

To  examine  these  questions  is  the  object  of  the  present 
book.  The  importance  and  difficulty  of  the  first  of  them 
depends  on  the  fact  that  men  can  justly  rely  on  one 
another's  intentions,  and  courts  of  justice  hold  them 
bound  to  their  fulfilment,  only  when  they  have  been 
expressed  in  a  manner  that  would  convey  to  an  indifferent 
person,  reasonable  and  reasonably  competent  in  the  matter 
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in  hand,  the  sense  in  which  the  expression  is  relii*(l  on  by 
the  party  claiming  satisfaction.  Judges  an<l  juries  stand 
in  the  place  of  this  supposed  indifferent  person,  and  huvo 
to  be  convinced  that  the  dealings  in  the  particular  ca^* 
contained  or  amounted  to  the  promise  allegcHl  to  have 
been  made  and  relied  upon.  For  this  purpose  the  forma- 
tion of  an  agreement  has  to  be  analysed,  and  on  some 
points  doubts  have  to  be  resolved  by  a  more  or  le>s 
arbitrary  rule.  Our  first  chapter  is  occupies!  with  the 
discussion  thus  rendered  necessary. 

The  rest  of  the  book  treats  of  the  conditions  on  which 
the  law  will  enforce  an  agreement  made  in  terms,  when 
its  existence  in  fsLCt  is  ascertaine<} ;  conditions  which 
depend  for  the  most  part  on  rules  of  general  policy  above 
the  will  and  control  of  the  parties.  A  brief  summary  of 
the  questions  presented  under  these  heafls  may  here  be 
given.  We  consider  the  capacity  of  the  partie^i,  as  liniitetl 
by  status,  enlarged  by  agency,  or  artificially  createil  by  the* 
law  of  corporations  (Ch.  II.);  the  requirements  of  the 
law  as  to  form  in  particular  kinds  of  contracts  (Ch.  III.), 
and  consideration  (Ch.  IV.) ;  and  upon  what  persons  rights 
or  duties  may  be  conferred  by  the  agreement  (Ch.  V.). 
Passing  on  from  these  general  elements,  we  have  t4>  note 
in  what  cases  the  matter  of  an  agreement,  being  unlawful 
(Ch.  VI.),  or  impossible  (Ch.  VI L),  prevents  the  law  from 
enforcing  it  Then  we  deal  with  condition.s  that  so  affect 
the  consent  or  apparent  consent  of  the  parties  as  to  deprive 
it  wholly  or  partially  of  effect  In  the  cases  conventionally 
classed  under  the  head  of  Mistake  (Ch.  VIII.)  there  is,  not- 
withstanding first  appearances,  no  true  consent,  or  a  con- 
sent wrongly  expressed.  In  another  group  of  cases  the 
consent  of  one  party  may  be  not  binding  on  him  by  reason 
of  misrepresentation  or  fraud  (Chaps.  IX.  and  X.),  coercion, 
or  undue  influence  (Ch.  XL).     Lastly  there  are  a  certain 
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number  of  anomalous  cases,  the  results,  and  generally  un- 
designed results,  of  peculiar  legislation  or  usages,  in  which 
an  agreement  is  not  an  enforceable  contract,  and  yet  is 
something  more  than  a  bare  promise  having  no  legal  effect 
at  all  (Ch.  XII.).  When  we  come  to  the  construction, 
performance,  and  enforcement  of  contracts  questions  of 
another  order  arise.  These  are  not  dealt  with  in  the 
present  work  except  incidentally,  or  as  they  may  occur  in 
the  debateable  ground  between  rules  of  law  and  rules  of 
construction. 

As  the  definitions  and  language  of  the  Indian  Contract 
Act  have  in  some  places  been  less  closely  followed  than  in 
the  former  editions,  it  is  perhaps  desirable  to  say  that  my 
opinion  of  its  value  as  a  study  for  English  lawyers,  and 
of  its  practical  merit  as  a  codification  of  a  large  and 
complex  branch  of  English  law,  remains  unaltered.  It 
will  now  hardly  be  thought  needful  to  justify  the  free 
use  which  has  been  made  of  illustrations  from  Roman 
law.  Some  few  additional  ones  will  be  found  in  the 
present  edition.  To  Savigny's  great  work  I  owe  far 
more  both  in  method  and  in  details  than  I  am  able 
to  express  here. 

In  addition  to  my  obligations  to  published  writings, 
which  I  have  endeavoured  to  acknowledge  in  their  proper 
places,  I  have  to  thank  Mr.  A.  Cohen,  Q.C.,  M.P.,  and 
Prof.  Bryce,M.P.,  for  the  private  communication  of  valuable 
criticisms  on  the  new  matter  now  offered  to  my  readers, 
and  improved,  as  I  ti*ust,  by  the  timely  corrections  which 
those  criticisms  have  suggested. 


F.  P. 


5,  New  Square,  Lincoln's  Inn. 
Midsummer,  1881. 
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Savigny  and  Vangerow  are  cited  indifferently  by  volume  and  page,  or  by 
the  consecutive  sections,  often  by  both. 


ADDENDA. 

p.  90.  RolMmm  t.  Pickering  in  C.  A.  !■  raported,  16  Ch.  D.  600.  P«r 
Jamei,  L^.:  ''TlMre  wis  at  odo  time  a  notkn  that  Um 
angBgemaati  of  a  married  woman  were  in  the  nataie  of 
dtaiges  on  her  aeparate  estate.  It  waa  afterwarda  aattJed 
that  only  the  relation  of  debtor  and  creditor  exiated,  wHb  a 
right  for  the  creditor  to  go  against  the  particalar  fond  .  •  . 
The  creditor  ia  only  entitled  to  obtain  a  judgment,  and  then 
ezecation  will  go  against  the  aeparate  eatate." 
P.  202,  note  d    On  thia  daaa  of  caaea  cp.  per  Hall,  V.-C.  in  BrtUm  t. 

WooartH^  17  Ch.  D.  at  p.  420. 

P.  896.  (Impoaaibility  caused  by  default  of  promiaee).  Where  a  machine 

ia  ordered  for  doing  certain  work  on  the  boyer*a  land,  on  the 

terma  that  it  is  to  be  accepted  only  if  it  anawen  a  certain 

teat;   there,  if  the  boyer  faila  to  provide  a  fit  place  and 

oocaaion  for  trying  the  machine,  and  ao  deala  with  it  as  to 

prevent  a  fair  teat  from  being  applied  according  to  the 

contract,  he  ia  bound  to  accept  and  pay  for  the  machine. 

Madsaf  t.  Diek,  in  H.  L.  (Sc),  6  App.  Ca.  261. 

P.  626.    Aa  to  the  caaea  of  Barkwortk  t.  Youmg  and  Warden  v.  Jcmet 

cp.  the  remarha  of  Jeaael,  M.R.  in  TrowtH  v.  Skenion^  8  Ch.  D. 

at  p.  824. 

P.  694,  note  e.    "  An  action  of  deceit  ia  a  common  law  action,  and  mnat 

be  decided  on  the  aame  principle,  whether  it  be  brought  in 

the  Chancery  DiTiaion  or  any  of  the  Common  Law  Dirisiona  | 

there  being,  in  my  opinion,  no  auch  thing  aa  an  equitable 

acti<«  for  deceit"    Cotton,  L.J.  in  Arkwright  ▼.  Newbold, 

17  Ch.  D.  at  p.  820. 

The  text  of  a  Swiaa  Federal  code  on  the  whole  anbjeot  of  obligataona 

(Bundeageaez  fiber  daa  Obligationenrecht)  haa  been  publiahed 

in  the  official  Bundeablatt  of  June  18,  for  the  communication 

of  which  I  am  indebted  to  Prof.  Kdnig  of  Bern.     It  ia  a 

very  full  and  oomprehenaiTe  meaaure,  covering  a  good  deal 

mote  than  the  ground  of  the  Gennan  commercial  code,  which 

is  aometimea,  but  by  no  meana  alwaya,  followed  in  ita  pro- 

viaiona  and  language.    Particular  claaapw  of  contracta  are 

dealt  witii  in  oonaiderable  detail ;  there  ia  a  apeoial  chapter, 

for  *i->T»pH  on  the  relatione  between  authors  and  publiahera. 

The  law  of  negotiable  inatrumenta  ia  included.    There  ia  alao 

a  chapter  on  obiigationa  ex  deUeto.    Contracta  of  inauranoe 

axe  omitted,  but  it  ia  intended  to  deal  with  them  apecially 
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hereafter.  This  measure  will  become  the  law  of  the  Con- 
federation in  September,  unless  the  right  of  appeal  to  a 
popular  vote  reserved  by  the  Federal  Constitution  is  exer- 
cised in  the  meantime.  It  is  to  take  effect  on  the  1st  of 
January,  1883,  and  will  probably  be  the  most  complete  code 
in  existence  on  the  subjects  comprised  in  it.  An  authentic 
French  text  of  the  code  (not  a  translation,  but  a  simultaneous 
recension)  is  also  published. 


COEKIGENDA. 

P.  42,  line  1,  for  6  read  7. 

P.  45,  line  12,  for  7  read  8. 

P.  98,  note  6,  for  D.  R.  read  L.  R. 

P.  151,  note  a,  line  8  from  foot,  for  nothing  read  noting. 

Pp.  567,  note  d,  and  621,  note  a,  for  5  B.  &  C.  read  7  B.  &  C. 


PRINCIPLES    OF    CONTRACT. 


CHAPTER  L 
Agbeement,  Proposal,  and  Acceptance. 

1.  An  agreement  is  an  act  in  the  law  whereby  two  or  Agree- 
more  persons  declare  their  consent  as  to  any  act  or  thing 

to  be  done  or  forborne  by  some  or  one  of  those  persons  for 
the  use  of  the  others  or  other  of  them. 

2.  Such  declaration  may  consist  of  Expres« 

a)  the  concurrence  of  the  parties  in  a  spoken  or  oooM&t. 

written  form  of  words  as  expressing  their 
common  intention,  or 

b)  a  proposal  made  by  some  or  one  of  them,  and 

accepted  by  the  others  or  other  of  them. 

3.  The  declaration  of  any  person  of  his  intention  to  do  ProuiM. 
or  forbear  from  anything  at  the  request  or  for  the  use  of 
another  is  called  a  promise. 

4.  Every  agreement  and  promise  enforceable  by  law  is  Contnct. 
a  contract. 

5.  An  agreement  which  has  no  legal  effect  is  said  to  be  Void 
void.     An  agreement  which  ceases  to  have  legal  effect '*'^^*^*^" 
is  said  to  become  void  or  to  be  discharged. 

6.  An  agreement  is  said  to  be  a  voidable  contract  if  it  is  Voidable 
enforceable  by  law  at  the  option  of  one  or  more  of  the  ^"^**^*- 
parties  thereto  but  not  at  the  option  of  the  other  or  othei-s. 
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Explana-        The  foregoing  statements  axe  now  to  be  explained,  so  far 
^^^^  as  appears  needful  at  the  outset  of  the  work. 

Natnre  1.  Definition  of  Agreement — ^The  first  and  most  essen- 

^com^t  *^^  element  of  an  agreement  is  manifestly  the  consent  of 
the  parties.  There  must  be  the  meeting  of  two  minds 
in  one  and  the  same  intention.  But  in  order  that  their 
consent  may  make  an  agreement  of  which  the  law  can 
take  notice,  other  conditions  must  be  fulfilled.  The 
agreement  must  be,  in  our  old  English  phrase,  an  act 
in  the  law :  that  is,  it  must  be  on  the  face  of  the  matter 
capable  of  having  legal  effects.  It  must  be  concerned 
with  duties  and  rights  which  can  be  dealt  with  by  a 
court  of  justice.  And  it  must  be  the  intention  6f  the 
parties  that  the  matter  in  hand  shall,  if  necessary;  be  so 
dealt  with,  or  at  least  they  must  not  have  the  contrary 
intention.  An  appointment  between  two  friends  to  go  out 
for  a  walk  or  to  read  a  book  together  is  not  an  agreement 
in  the  legal  sense :  for  it  is  not  meant  to  produce,  nor  does 
it  produce,  any  new  legal  duty  or  right,  or  any  change  in 
existing  ones  (a).  Again,  there  must  not  only  be  an  act  in 
the  law,  but  an  act  which  determines  duties  and  rights  of 
the  parties.  A  consent  or  declaration  of  several  persons 
is  not  an  agreement  if  it  affects  only  other  people's  rights, 
or  even  if  it  affects  rights  or  duties  of  the  persons  whose 
consent  is  expressed  without  creating  any  obligation  be- 
tween them.  The  verdict  of  a  jury  or  the  judgment  of  a 
full  Court  is  a  concurrent  declaration  of  several  persons 
affecting  legal  rights ;  but  it  is  not  an  agreement,  since 

(a)  XothiDg  but  the  abeenoe  of  and  gone  elsewhere  B.  Bhoold  have 

intention  seems  to  prevent  a  con-  a  right  of  action  ?    Only  because  no 

tract  from  arising  in  many  cases  of  legiJ  bond  was  intended  by  tibe  par- 

this  kind.    A.  asks  B.  to  dinner  and  ties.    It  might  possibly  be  said  that 

B.  accepts.    Here  is  proposal  and  these  are  really  cases  of  contract, 

acceptance  of  something  to  be  done  and  that  only  social  usage  and  the 

by  B.  at  A.'s  request,  namely,  coming  trifling  amount  of  pecuniary  interest 

to  A.'8  house  at  the  appointed  time,  involved  keep  them  out  of  courts  of 

and  the  trouble  and  expense  of  doing  justice.   But  I  think  Savigny's  view, 

this  are  ample  consideration  for  A.*s  which  is  here  adopted,  is  the  better 

promise  to  provide  a  dinner.     Why  one.    There  is  not  a  contract  which 

is  A.   not  legally  bound   t^  have  it  would  be  ridiculous  to  enforce, 

meat  and  drink  ready  for  B.,  so  that  but  the  original  proposal  is  not  the 

if  A.  had  forgotten  his  invitation  proposal  of  a  contract. 


OBLIGATION. 

the  rights  affected  are  not  those  of  the  judges  or  jurymen. 
If  a  fund  ia  held  by  the  trustees  of  a  will  to  be  paid  over 
to  the  testator's  daughter  on  her  marriage  with  their  con- 
aent,  and  they  give  their  consent  to  her  marrying  J.  S., 
this  declaration  of  consent  affects  the  duties  of  the  trustees 
themselves,  for  it  is  one  of  the  elements  determining  their 
duty  to  pay  over  the  fund.  StiU  it  is  not  an  agreement, 
for  it  concerns  no  duty  to  be  performed  by  any  one  of  the 
trustees  towards  any  other  of  them.  There  is  a  common 
duty  to  the  beneficiary,  but  no  mutual  obligation.  By  Obliga- 
obligation  we  mean  the  relation  that  exists  between  two 
persons  of  whom  one  has  a  private  and  peculiar  right 
(that  is,  not  a  merely  public  or  official  right,  or  a  right 
incident  to  ownership  or  a  permanent  family  relation)  to 
control  the  other's  actions  by  calling  upon  him  to  do  or 
forbear  some  particular  thing  (a).  An  agreement  might 
be  defined,  indeed,  as  purporting  to  create  an  obligation. 
This,  however,  would  require  the  use  and  definition  of 
obligation  as  a  technical  term ;  and,  partly  to  avoid  mul- 
tiplying definitions,  partly  because  the  term  in  this  strict 
usage  hardly  belongs  to  the  accustomed  language  of 
English  law,  we  prefer  to  say  (what  is  in  effect  the  same) 
that  an  agreement  contemplates  something  to  be  done  or 
forborne  by  one  or  more  of  the  parties  for  the  use  of  the 
others  or  other.  The  word  use  is  familiar  in  English  law- 
books from  early  times  in  such  a  connexion  as  this ;  and  I 
think  it  mostly  if  not  always  imports  the  creation  of  a 
personal  claim,  Forderung  as  the  German  writers  call  it,  on 
the  part  of  him  for  whose  use  a  thing  is  said  to  be  done. 

It  may  be  worth  while  to  add  that  the  common  inten-  Proof  of 
tion  of  tl)e  parties  to  an  agreement  is  a  fact,  or  inference 
of  {ad,  which,  like  any  other  fact,  has  to  be  proved  accord- 
ing to  the  genei^al  rules  of  evidence.  When  it  is  said, 
therefore,  that  the  true  intent  of  the  parties  must  govern 
the  decision  of  all  matters  of  contract,  this  means  such  an 
intent  as  a  court  of  justice  can  take  notice  of.     Under 

(a)  Savigny,  Sjst  i.  338—9 ;  Obl.  i.  4,  seq. 
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certain  circumstances,  for  example,  the  law  of  evidence 
does  not  allow  a  party  to  show  that  his  intention  was  not 
in  truth  such  as  he  made  or  sulBFered  it  to  appear. 
Proposal  2.  Ways  of  declaHng  consent — Two  distinct  modes  of 
ceptance.  the  formation  of  an  agreement  are  here  specified.  It  is 
possible,  however,  to  analyse  and  define  agreement  as  con- 
stituted in  every  case  by  the  acceptance  of  a  proposal.  In 
fact  this  is  4one  in  the  Indian  Contract  Act.  And  it  is 
appropriate  to  most  of  the  contracts  which  occur  in  daily 
life,  buying  and  selling,  letting  and  hiring,  in  short  all 
transactions  which  involve  striking  a  bargain.  One  party 
proposes  his  terms;  the  other  accepts,  rejects,  or  meets 
them  with  a  counter-proposal;  and  thus  they  go  on  till 
there  is  a  final  refusal  and  breaking  off,  or  till  one  of  them 
names  terms  which  the  other  can  accept  as  they  stand. 
The  analysis  is  presented  in  a  striking  form  by  the  solemn 
question  and  answer  of  the  Roman  Stipulation,  where  the 
one  paity  asked  (specifying  fully  the  matter  to  be  con- 
tracted for) :  That  you  will  do  so  and  so,  do  you  covenant  ? 
and  -the  other  answered  with  the  same  operative  word :  I 
covenant  (a).  Yet  the  importance  of  proposal  and  accept- 
ance as  elements  of  contract  has  been  much  more  distinctly 
brought  out  in  English  jurisprudence  than  by  writers  on 
the  modern  civil  law  (ft)  ;  and,  one  may  add,  on  the  whole 
more  rationally  treated. 
Ib  the  Does  this  analysis,  however,  properly  apply  to  a  case  in 

wifrerBally  ^hich  the  consent  of  the  parties  is  declared  in  a  set  form, 
applicable?  ^3  where  they  both  execute  a  deed  or  sign  a  written  agree- 
ment ?  It  may  be  said  that,  although  there  is  no  proposal 
or  acceptance  in  the  final  transaction,  the  terms  of  the 
document  must  have  been  settled  by  a  process,  reducible 
to  the  acceptance  of  a  proposal^  and  therefore  this  descrip- 

(a)  No  doubt  the  lormulskSpondesf  evfir  been  paid  to  this  topic  in  Ger- 
apondeOf  origfinally  the  only  binding  many.  See  Vangerow,  Fand.  §  603, 
one,  was  in  early  times  supposed  to  or  Windscheid,  Lehrbuch  des  Pan- 
have  a  kind  of  magical  effect.  But  dektenrechts,  §  806.  The  technical 
it  was  necessary  that  the  stipulator  terms  are  Antrag  for  our  offer  or 
should  hear  the  promisor's  answer.  proposal,  AnncJime  for  acceptance. 

(b)  Increased  jittention  has  how- 
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tion  of  the  formation  of  agreements  may  be  maintained  as 
a  perfectly  general  one.  This  view  was  tacitly  adopted  in 
the  first  two  editions  of  this  book. 

But  it  seems,  on  further  consideration,  unsatisfactory. 
For  the  formal  instrument  has  a  force  apart  from  and 
Leyond  that  of  the  negotiation  which  fixed  its  terms.  And 
it  may  well  be,  and  sometimes  is  the  case,  that  the  parties 
intend  not  to  be  legally  bound  to  anything  until  their 
consent  is  formally  declared.  In  such  a  case  it  cannot  be 
said  that  the  proposal  and  acceptance  constitute  an  agree- 
ment, at  all  events  not  the  true  and  final  agreement. 
Take  the  common  case  of  a  lease.  There  is  generally  an 
enforceable  agreement,  constituted  by  letters  or  memo- 
randum, before  the  lease  is  executed.  But  the  lease  itself 
is  (besides  its  efifect  as  a  transfer  of  property)  a  new  con- 
tract or  series  of  contracts.  In  this  who  is  the  proposer 
and  who  the  acceptor  ?  Are  we  to  say  that  the  lessor  is 
the  proposer  because  in  the  common  course  he  executes 
the  lease  before  the  lessee  executes  the  counterpart  ?  Or 
are  we  to  take  the  covenants  severally,  and  say  that  in 
each  one  the  party  with  whom  it  is  made  is  the  proposer, 
and  the  party  bound  is  the  acceptor  ?  What,  again,  if  two 
parties  are  discussing  the  terms  of  a  contract  and  cannot 
agree,  and  a  third  indifferent  person  suggests  terms  which 
they  both  accept  ?  Shall  we  say  that  he  who  accepts  them 
first  thereby  proposes  them  to  the  other  ?  It  is  possible 
to  say  this,  but  not  without  a  certain  strain  of  thought 
and  language.  And  what  if  they  accept  at  the  same 
moment  ?  The  truth  is,  as  I  venture  to  think,  that  thet 
exclusive  pursuit  of  the  analytical  method  in  dealing  with  \ 
legsl  conceptions  always  leads  into  some  strait  of  this  J* 
kind,  and  if  the  pursuit  be  obstinate,  lands  us  in  sheer/ 
fictions.  In  this  case  it  seems  at  least  harmless  to  let  the 
formal  or  declaratory  process  of  establishing  a  contract 
stand  on  its  own  footing  side  by  side  with  the  discursive 
or  baigain-striking  process.  Even  apart  from  the  difficulty, 
to  which  we  shall  immediately  come,  that  there  may  be  a 


6  AGREEMKNT,   PROPOSAL,  AND  ACCEPTANCE. 

binding  promise  without  any  acceptance  at  all,  I  do  not 
think  the  one  is  fairly  reducible  to  the  other, 

The  terms  proposal  and  acceptance  are  defined  by  the 
Indian  Contract  Act  (a),  but  for  natural-bom  speakers  of 
English  they  seem  hardly  to  need  more  definition  than  is 
implied  in  the  rules  which  have  to  be  subsequently  given. 
In  English  authorities  proposal  and  offer  are  used  as  syno- 
nymous terms,  offer  being,  if  anything,  the  more  common. 
Promiae :        3.  Definition  of  Promise, —  The  definition  of  the  Indian 
SS^bittd    Contract  Act  is  that  "  a  proposal  when  accepted  becomes  a 
as  con-       promise."     This  again  is  apt  and  sufficient  for  the  every- 
fore  ac-      day  or  bargaining  type  of  contract.     But  there  are  cases 
oeptance     ^hich  it  seems  not  to  cover.     Not  only  a  promise,  in  the 
law.  ordinary  sense  of  the  word,  m|iy  be  made  in  writing  before 

there  is  any  acceptance  of  it  by  the  person  to  whom  it  is 
made,  but  if  made  by  deed  it  is  at  once  binding  and  irre- 
vocable. Certainly  this  doctrine  is  of  an  archaic  and  tech- 
nical kind,  resting  as  it  does  more  on  the  formal  character 
of  a  deed  than  on  any  principle  of  general  application ;  and 
possibly,  or  more  than  possibly,  its  expediency  is  doubtful. 
But  it  is  a  settled  part  of  the  law  of  England  (6).  If  the 
analytical  view  of  the  Indian  Contract  Act  is  to  be  applied 
to  the  existing  state  of  English  jurisprudence,  it  can  be  done 
only  by  treating  this  class  of  cases  as  anomalous.  It  will 
not  do  to  say  that  the  contract  is  complete  when  the  other 
party  knows  of  the  promise  and  assents  ;  for  if  that  were 
so,  it  could  in  the  meantime  be  revoked.  And  if  we  say 
that  acceptance  is  presumed  in  the  case  of  an  offer  which 
is  unconditional  and  wholly  for  the  benefit  of  the  party  to 
whom  it  is  made,  we  are  at  once  in  the  region  of  fictions. 
It  might  serve  a  little  better  to  say  that,  by  an  exceptional 
effect  of  the  form  of  the  transaction,  the  proposal  is  in 
these  cases  irrevocable.  But  this  is  only  another  way  of 
saying  that  the  regular  analysis  does  not  hold  good. 

(a)  See  Note  A.  For  the  reasons  on  tbe  other  side 

(6)  Xenot  t.    Wickham^  L.  K.  2  see    the  opinion  of    Willes,  J.  at 

H.   L.    296,    823,    and   authorities  pp.  315,  316. 

there  cited:    see  at  pp.  300,  309. 
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4.  Definitwn  of  Contract. — The  term  contract  is  here  R^^ric 
confined  to  agreements  enforceable  by  law.     This  restrio-  tmunH 
tion,  suggested  perhi^n  by  the  Roman  distinction  between  |[^'^*''^* 
eomvt'ractus  and  pactum,  is  believed  to  have  been   first  menta. 
introduced  in  English  by  the  Indian  Contract  Act     It 

seems  a  manifest  improvement,  and  free  from  the  usual 
drawbacks  of  innovations  in  terminology,  as  it  makes  the 
legal  meaning  of  the  words  more  preciae  without  any 
violent  interference  with  their  accustomed  use. 

5.  Void  Agreenitnis. — ^The  distinction  between  void  and  v<Hd_ 
voidable  transactions  is  a  fundamental  one,  though  it  is  aSdn^m' 
often  obscured  by  carelessness  of  language  even  in  modem  JJ^^J*"** 
books.    An  i^reement  or  other  act  which  is  void  has  from 

the  beginning  no  legal  effect  at  all,  save  in  so  far  as  any 
party  to  it  incurs  penal  consequences,  as  may  happen  where 
a  special  prohibitive  law  both  makes  the  act  void  and  im- 
poses a  penalty.  Otherwise  no  person's  rights,  whether  he 
be  a  party  or  a  stranger,  are  affected.  A  voidable  act,  on  the 
contrary,  takes  its  full  and  proper  legal  effect  unless  and 
until  it  is  disputed  and  set  aside  by  some  person  entitled 
so  to  do.  The  definitions  of  the  Indian  Contract  Act  on 
this  head  are  simpler  in  form  than  those  given  above :  but 
certain  peculiarities  of  English  law  prevent  us  from  adopt- 
ing the  whole  of  them  as  they  stand.  It  is  not  correct  as 
an  universal  proposition  in  England  that  **  an  agreement 
not  enforceable  by  law  is  said  to  be  void,"  for  we  have 
agreements  that  cannot  be  sued  upon,  and  yet  are  recog- 
nized by  law  for  other  purposes  and  have  legal  effect  in 
other  ways  (a). 

6.  VoidoMe  Contracts. — The  definition  here  given  is  VoidAbla 
from  the  Indian  Contract  Act.    The  idea  is  not  an  easy  ^"*''**' 
one  to  express  in  terms  free  from  objection.    Perhaps  it 
would  be  better  to  say  that  a  voidable  contract  is  an  agree- 
ment such  that  one  of  the  parties  is  entitled  at  his  option 

to  treat  it  as  never  having  been  binding  on  him.  The 
Anglo-Indian  definition  certainly  covers  rather  more  than 

(a)  See  Ch.  XII.  below. 
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the  ordinary  use  of  the  terms.  Cases  occur  in  English  law 
where,  by  the  eflfect  of  peculiar  enactments,  there  is  a 
contract  enforceable  by  one  party  alone,  and  yet  we  should 
not  naturally  call  it  a  voidable  contract.  An  example  is 
an  agreement  required  by  the  Statute  of  Frauds  to  be  in 
writing,  which  has  been  signed  by  one  party  and  not  by 
the  other.  Here  the  party  who  has  signed  is  bound  and 
the  other  is  free.  "  Voidable  contract "  seems  not  exactly 
the  appropriate  name  for  such  a  state  of  things.  And  it 
may  even  be  said  that  a  contract  which  has  been  com- 
pletely performed  on  one  side  is  literally  "  enforceable  by 
law  at  the  option  of  one  of  the  parties  "  only.  But  the 
definition  as  it  stands  cannot  practically  mislead  (a). 
ConBidera-  Consideration  is  also  defined  in  the  interpretation  clause 
of  the  Indian  Act.  Perhaps  it  is  to  be  regarded  rather  as 
a  condition  generally  (though  not .  always)  imposed  by  a 
positive  rule  of  English  law  as  needful  to  the  formation  of 
a  binding  contract  than  as  an  elementary  constituent  of 
an  agreement.  In  fact  the  English  system  of  law,  as  dis- 
tinguished from  those  of  the  Continent  and  even  of  Scot- 
land, is  the  only  one  in  which  the  notion  is  fully  developed. 
Hereafter  a  fuller  discussion  will  be  given  :  for  the  present 
it  may  serve  to  describe  consideration  as  an  act  or  forbear- 
ance, or  the  promise  thereof,  which  is  offered  by  one  party 
to  an  agreement,  and  accepted 'by  the  other,  as  an  induce- 
ment to  that  other's  act  or  promise. 
Special  Notwithstanding  the  difficulties  that  arise  in  making 

"^minff  proposal  and  acceptance  necessary  parts  of  the   general 
proposal     conception  of  Contract,  there  is  no  doubt  that  in  practice 
oratwoe.    *^®y  ^^^  *'^®  normal  and  most  important  elements.     When 
agreement  has  reached  the  stage  of  being  embodied  in 
a  form  of  words  adopted  by  both  parties,  the  contents  of 
the  document  and  the  consent  of  the  parties  are  generally 

(a)  There  is  a  similar  bnt  slighter  void,  a  term  suggestive  of  inefficacy 

difficulty  about  the  use  of  the  word  rather   than    of    completed  effect. 

void,    A  contract  when  it  is  fully  Hence  in  the  fifth  definition  I  have 

performed  ceases  to  have  legal  effect;  introduced  the  word  dUckarged  as 

it  is  dUchargedf  but  there  is  some-  an  alternative, 
thing  harsh  in  saying  that  it  becomes 
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simple  and  easily  proved  facts:  and  the  only  remaining 
question  (assuming  the  other  requirements  of  a  valid  con- 
tract to  be  satisfied)  is  what  the  words  mean.  The  accept- 
ance of  a  proposal  might  seem  at  first  sight  an  equally 
simple  fact.  But  the  complexity  of  human  afiiEkirs,  the 
looseness  of  common  speech,  the  mutability  of  circum- 
stances and  of  men's  intentions,  and  the  exchange  of  com- 
munications between  parties  at  a  distance,  raise  questions 
which  have  to  be  provided  for  in  detail,  and  some  of  which 
are  of  exceeding  difficulty.  Special  consideration  is  needful 
as  soon  as  we  get  beyond  the  simplest  possible  case,  that 
of  two  parties,  such  as  a  buyer  and  seller  of  goods,  meeting 
and  striking  their  bargain  face  to  face.  We  shall  now  see 
how  these  questions  are  dealt  with  in  English  law. 

1.  The  proposal  or  acceptance  of  an  agreement  may  be  Proposal 
communicated  by  words  or  by  conduct,  or  partly  by  the  ^tjmce— 
one  and  partly  ty  the  other.     In  so  far  as  a  proposal  or  ExprcBs  or 
acceptance  is  conveyed  by  words,  it  is  said  to  be  express. 
In  so  far  as  it  is  conveyed  by  conduct,  it  is  said  to  be  tacit. 
It  would   be   as   difficult  as  it-  is  needless  to  adduce 
distinct  authority  for  this  statement.     Cases  are  of  constant 
occurrence,  and  naturally  in  small  matters  rather  than  in 
great  ones,  where  the  proposal,  or  the  acceptance,  or  both, 
are  signified  not  by  words  but  by  acts.     For  example,  the 
passenger  who  steps  into  a  ferry-boat  thereby  requests  the 
ferryman  to  take  him  over  for  the  usual  fare,  and  the 
ferryman  accepts  this  proposal  by  putting  off. 

A  promise  made  in  this  way  is  commonly  said  to  be  Distinc- 
implied  :  but  this  tends  to  obscure  the  distinction  of  the  ^^^  con- 
real  though  tacit  promise  in  these  cases  from  the  fictitious  ^aciaf«Mn 
promise  "  implied  by  law,"  as  we  shall  immediately  see,  in  extracts. 
certain  cases  where  there  is  no  real  contract  at  all,  but  an 
obligation  quaH  ex  contractu,  and  in  others  where  definite 
duties  are  annexed  by  rules  of  law  to  special  kinds  of 
contracts  or  to  relations  arising  out  of  them.     Sometimes, 
no  doubt,  it  is  difficult  to  draw  the  line.     "  Where  a  relation 
exists  between  two  parties  which  involves  the  performance 
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of  certain  duties  by  one  of  them,  and  the  payment  of 
reward  to  him  by  the  other,  iJie  law  will  imply  [quasi- 
contract]  or  the  Jury  may  infer  [true  contract]  a  promise 
by  each  party  to  do  what  is  to  be  done  by  him  "  (a).  It 
was  held  in  the  case  cited  that  an  innkeeper  promises  in 
this  sense  to  keep  his  guests'  goods  safely.  The  case  of  a 
carrier  is  analogous.  So  where  A.  does  at  B.'s  request 
something  not  apparently  illegal  or  wrongful,  but  which  in 
fact  exposes  A.  to  an  action  at  the  suit  of  a  third  person, 
it  seems  to  be  not  a  proposition  of  law,  but  an  inference  of 
fact  which  a  jury  may  reasonably  find,  that  B.  must  be 
taken  to  have  promised  to  indemnify  A.  (6). 

If  A.  with  B.'s  knowledge,  but  without  any  express 
request,  does  work  for  B.  such  as  people  as  a  rule  expect 
to  be  paid  for,  if  B.  accepts  the  work  or  its  result,  and  if 
there  are  no  special  circumstances  to  show  that  A.  meant 
to  do  the  work  for  nothing  or  that  B.  Honestly  believed 
that  such  was  his  intention,  there  is  no  difficulty  in  in- 
ferring a  promise  by  B.  to  pay  what  A.'s  labour  is  worth. 
And  this  is  a  pure  inference  of  fact,  the  question  being 
whether  B/s  conduct  has  been  such  that  a  reasonable  man 
in  A.'s  position  would  understand  from  it  that  B.  meant 
to  treat  the  work  as  if  done  to  his  express  order.  The 
doing  of  the  work  with  B.'s  knowledge  is  the  proposal  of 
a  contract,  and  B.'s  conduct  is  the  acceptance.  The  like 
inference  cannot  be  made  if  the  work  is  done  without  B.'s 
knowledge.  For  by  the  hypothesis  the  doing  of  the  work 
is  not  a  proposal,  not  being  communicated  at  the  time : 
B.  has  no  opportunity  of  approving  or  countermanding  it, 
and  cannot  be  bound  to  pay  for  it  when  he  becomes  aware 
of  the  facts,  although  he  may  have  derived  some  benefit 
from  the  work ;  it  may  be  impossible  to  restore  or  reject 
that  benefit  without  giving  up  his  own  property  (c).  Nor 
is  the  case  altered  if  A.  comes  to  B.  and  tells  him  that 
the  work  is  done  and  reque,sts  to  be  paid  for  it.     This  is 

(a)  Per  Cur.  Morrjan  v.  Bavey,  6      C.  P.  196. 
H.  &  N.  265,  30  L.  J.  Ex.  131.  (c)  Cp.  dicta  of  PoUock,  C.B.,  25 

{b)  DvLfjdaic  v.  Lovcriiuj,  L.  K.  10      L.  J.  Ex.,  at  p.  332. 
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indeed  a  proposal,  but  a  new  and  distinct  one :  and  aA  it 
imports  no  new  consideration,  B.  s  acceptance  of  it  would 
in  the  view  of  English  law  be  a  merely  gratuitous  promise, 
and  as  such  would  make  no  contract  If  A.  of  his  own 
motion  sends  goods  to  B.  on  approval,  this  is  an  offer 
which  B.  accepts  by  dealing  with  the  goods  as  owner.  If 
he  does  not  choose  to  take  them,  he  is  not  bound  to  return 
them ;  though  he  is  bound,  on  the  principle  to  be  next 
mentioned,  to  take  a  certain  amount  of  care  of  them  till 
A.  reclaims  them. 

But  it  does  not  follow  that  because  there  is  no  true  Qiuurf- 
contract^  there  may  not  be  cases  falling  within  this  general  ^JJ^IHJ^ 
description  in  which  it   is  just  and   expedient  that  an  ficUtioM 
obligation  analogous  to  contract  should  be  imposed  upon  the  in  EngUdi 
person  receiving  the  benefit     In  fact  there  are  such  cases :  ^^' 
and  as  the  forms  of  our  common  law  did  not  recognize 
quasi-contractual  obligations  in  any  distinct  manner^  these 
cases  were  dealt  with  by  the  fiction  of  an  implied  previous 
request,  which  often  had  to  be  supplemented  (as  in  the 
action  for  money  had  and  received)  by  an  equally  fictitious 
promise.     The  promise,   actual   or   fictitious^  was   then 
supposed  to  relate  back  to  the  fictitious  i-equest,  so  that 
the  transaction  which  was  the  real  foundation  of  the  matter 
was  treated  as  forming  the  consideration  in  a  fictitious 
contract  of  the  regular  type.     And  thus  here,  as  in  many 
other  instances,  the  law  was  content  to  rest  in  a  com- 
promise between  the  forms  of  pleading  and  the  convenience 
of  mankind.     These  fictions  have  long  ceased  to  appear 
on  the  face  of  our  pleadings,  but  they  have  become  so 
established  in  l^al  language  that  it  is  still  necessary  to 
understand  them.     But  we  do  not  further   pursue  this 
topic  (a).    The  Indian  Act  provides  for  matters  of  this  Ip^kn 
kind  more  simply  in  form  and  more  comprehensively  in  Act  dcftb 
substance  than  our  present  law,  by  a  separate  chapter,  ][^,J]^|?^ 
entitled  "Of  certain  Relations  resembling  those  created 
by  Contract "  (ss.  68—72,  cp  s.  73). 

(a)  See  notes  to  LampUigh  y.  BrafUhwaUe^  1  Sm.  L.  C.  «id  OAome  t. 
Rogeri,  1  Wms.  Sftond.  357. 
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Perform-  j^  corollary  from  the  general  principle  of  tacit  accept- 
conditions,  ance,  which  in  some  classes  of  cases  is  of  considerable 
&c.,  as  ac-  importance,  is  thus  expressed  by  the  Indian  Contract  Act 


ceptance. 


OfFers  by 
advertise- 
meot. 


(a.  8)  :— 

"Performance  of  the  conditions  of  a  proposal,  or  the 
acceptance  of  any  consideration  for  a  reciprocal  promise 
which  may  be  offered  with  a  proposal,  is  an  acceptance  of 
the  proposal" 

This  rule  contains  the  true  legal  theory  of  offers  of  re- 
ward  made  by  public  advertisement  for  the  procuring  of 
information,  the  restoration  of  lost  property,  and  the  like. 
On  such  offers  actions  have  many  times  been  brought  with 
success  by  persons  who  had  done  the  things  required  as  the 
condition  of  obtaining  the  reward. 

It  appears  to  have  been  once  held  that  even  after  per- 
formance an  offer  thus  made  did  not  become  a  binding 
promise,  because  "  it  was  not  averred  nor  declared  to  whom 
the  promise  was  made  "  (a).  But  the  established  modern 
doctrine  is  that  there  is  a  contract  with  any  person  who 
performs  the  condition  mentioned  in  the  advertisement  (6). 
That  is,  the  advertisement  is  a  proposal  which  is  accepted 
by  performance  of  the  conditions.  It  is  an  offer  to  become 
liable  to  any  person  who  happens  to  fulfil  the  contract  of 
which  it  is  the  offer  (c).  Until  some  person  has  done  this, 
it  is  a  proposal  and  no  more.  It  ripens  into  a  promise 
only  when  its  conditions  are  fully  satisfied.  As  Sir  W. 
Anson  has  well  put  it,  "  a  proposal  need  not  be  made  to 
an  ascertained  person,  but  no  contract  can  arise  until  it 
has  been  accepted  by  an  ascertained  person "  (d).  We 
have  no  special  term  of  art  for  a  proposal  thus  made  by 
way  of  general  request  or  invitation  to  all  men  to  whose 
knowledge  it  comes.     The  Germans  call  it  Avslobung. 

In  the  same  manner  each  bidding  at  a  sale  by  auction 
is  a  proposal ;  and  when  a  particular  bid  is  accepted  by 


(a)  Noy  11,  1  KoUe  Ab.  6,  M. 
pLl. 

(6)  WUliamt  v.  CanoardinCj  4 
B.  &  Ad.  621. 


(c)  Per   Willes,    J.,    Spencer    v. 
Harding,  L.  R.  6  C.  P.  663. 

(d)  Principles  of  the  English  Law 
of  Contracti  p.  24. 
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the  fall  of  the  hammer  (but  not  before)  there  is  a  complete 
contract  with  the  particular  bidder  to  whom  the  lot  is 
knocked  down  (a). 

The  principle  is  sufficiently  clear,  but  its  application  is  Difficulties 
not  wholly  free  from  difficulties.     These  are  partly  re- ^^^^J^t  ^j^^ 
ducible  to  questions  of  fact  or  of  interpretation,  but  partly  principle. 
anse  from  decisions  which  appear  to  give  some  countenance 
to  a  fallacious  theory. 

First,  we  have  to  consider  in  particular  cases  whether  Diatinc- 
some  act  or  announcement  of  one  of  the  parties  is  really  tween  offer 
the  proposal  of  a  contract,  or  only  an  invitation  to  other  ^^  "*^*: 

i»  •  tation  of 

persons  to  make  proposals  for  his  consideration  (&).  This  offers, 
depends  on  the  intention  of  the  parties  as  collected  from 
their  language  and  the  nature  of  the  transaction,  and 
the  question  is  one  either  of  pure  fact  or  of  construction. 
Evidently  it  may  be  an  important  one,  but  due  weight 
has  not  always  been  given  to  it. 

The  proposal  of  a  definite  service  to  be  done  for  reward, 
which  is  in  fact  a  request  (in  the  sense  of  the  ordinary 
English  law  of  contract)  for  that  particular  service,  though 
not  addressed  to  any  one  individually,  is  quite  different  in 
its  nature  from  a  declaration  to  all  whom  it  may  concern 
that  one  is  willing  to  do  business  with  them  in  a  particular 
manner.  Of  course  the  person  who  publishes  such  an 
invitation  does  contemplate  that  people  who  choose  to  act 
on  it  will  do  whatever  is  necessary  to  put  themselves  in 
a  position  to  avail  themselves  of  it. 

But  acts  so  done  are  merely  incidental  to  the  real  object ; 
they  are  not  elements  of  a  contract  but  preliminaries.  It 
does  not  seem  reasonable  to  construe  such  preliminaries 
into  the  consideration  for  a  contract  which  the  parties  had 
no  intention  of  making.  Yet  there  are  some  modern 
decisions  which  seem  to  go  very  near  such  a  result,  and  to 
let  in  a  certain  danger  of  treating  mere  declarations  of 


(a)  Payne  v.  Cave,  3  T.  R.  148.  rung  zu  Antr&gen  as    opposed    to 

(()  In  German  this  is  Aufforde-      Antrag,    Vangerow,  Fand.  §  603. 
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intention  as  binding  contracts  (a).  We  shall  now  examine 
these  cases. 
Examixia-  In  Denton  V.  0,  If.  Railway  Co.  (6)  the  facts  were 
caaw:  shortly  these:  The  plaintiff  had  come  from  London  to 
r^T^^V '  P^^'^l^^ro^g^i  ^^  done  his  business  there,  and  wanted  to 
Co.  go  on  to  Hull  the  same  night.    He  had  made  his  arrange- 

ments on  the  faith  of  the  Company's  current  time-tables, 
and  presented  himself  in  due  time  at  the  Peterborough 
station,  applied  for  a  ticket  to  Hull  by  a  train  advertised 
in  those  tables  as  running  to  Hull  at  7.20  p.m.,  and  offered 
to  pay  the  proper  fare.  The  defendant  Company's  clerk 
refused  to  issue  such  a  ticket,  for  the  reason  that  the  7.20 
train  no  longer  went  to  Hull.  The  fact  was  that  beyond 
Milford  Junction  the  line  to  Hull  belonged  to  the  North 
Eastern  Railway  Company,  who  formerly  ran  a  train  cor- 
responding with  the  Great  Northern  train,  for  which  the 
Great  Northern  Eailway  Company  issued  through  tickets 
by  arrangement  between  the  two  companies.  This  cor- 
responding train  had  now  been  taken  off  by  the  N.  £.  R. 
Co.,  but  the  G.  N.  R  time-table  had  not  been  altered. 
The  plaintiff  was  unable  to  go  frirther  than  Milford  Junc- 
tion that  night,  and  so  missed  an  appointment  at  Hull  and 
sustained  damage.  The  cause  was  removed  from  a  County 
Court  into  the  Queen's  Bench,  and  the  question  was 
whether  on  the  facts  as  stated  in  a  case  for  the  opinion  of 
the  Court  the  plaintiff  could  recover  (c). 

It  was  held  by  Lord  Campbell,  C.  J.  and  Wightman,  J. 
that  when  any  one  offered  to  take  a  ticket  to  any  of  the 
places  to  which  the  train  was  advertised  to  carry  passengers 
the  company  contracted  with  him  to  receive  him  as  a  pas- 
senger to  that  place  according  to  the  advertisement.  Lord 
Campbell  treated  the  statement  in  the  time-table  as  a 


(a)  Compare   the  juclgmentB   in  (c)  An  to  the  measure  of  cbmagQe, 

Harrit  v.  Nickenon,  L.  R.  8  Q.  B.  which  here  was  not  in  dispute,  see 

286.  HamUn  v.  0.  N.  Ji.  Co.  1  H.  &  N. 

(6)  5  E.  &  B.  860,  and  better  in  408,  26  L.   J.   Ex.    20   (where    a 

25  L.  J.  Q.  B.  129,  where  the  case  ticket  haying  been  taken  there  was 

stated  is  given  at  length.  an  unquestionable  contract). 
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oonditioiud  promise  which  on  the  condition  being  per- 
fonned  became  absolute.  This  proposition,  reduced  to 
exact  language,  amounts  to  saying  that  the  time-table  is 
a  proposal,  or  part  of  a  proposal,  addressed  to  all  intending 
passengers  and  sufficiently  accepted  by  tender  of  the  fare 
at  the  station  in  time  for  the  advertised  train.  Crompton, 
J.  (a)  did  not  accept  this  view,  nor  was  it  necessary  to  the 
actual  decision :  for  the  Court  had  only  to  say  whether  on 
the  given  facts  the  plaintiff  could  succeed  in  any  form  of 
action,  and  they  were  unanimously  of  opinion  that  there 
was  a  good  cause  of  action  in  tort  for  a  false  representa- 
tion. 

In  Warlow  v.  Harrison  (6)  a  sale  by  auction  was  an-  Warlow  v. 
nounced  as  without  reserve,  the  name  of  the  owner  not  *" 
being  disclosed.  The  lot  was  put  up,  but  in  fact  bought 
in  by  the  owner.  Tbe  plaintiff,  who  was  the  highest  real 
bidder,  sued  the  auctioneer  as  on  a  contract  to  complete 
the  sale  as  the  owner's  agent.  The  Court  of  Queen's  Bench 
held  that  this  was  wrong ;  the  Court  of  Exchequer  Cham- 
ber affirmed  the  judgment  on  the  pleadings  as  they  stood, 
but  thought  the  facts  did  show  another  cause  of  action. 
Watson  and  Martin,  BB.  and  Byles,  J.  considered  that  the 
auctioneer  contracted  with  the  highest  bona  Jide  bidder 
that  the  sale  should  be  without  reserve.  They  said  they 
could  not  distinguish  the  case  from  that  of  a  reward 
offered  by  advertisement,  or  of  a  statement  in  a  time-table, 
thus  holding  in  effect  (contrary  to  the  general  rule  as  to 
sales  by  auction)  that  where  the  sale  is  without  reserve  the 
contract  is  completed  not  by  the  acceptance  of  a  bidding, 
bat  by  the  bidding  itself,  subject  to  the  condition  that  no 
higher  bona  fide  bidder  appears.  In  other  words,  every 
bid  is  in  such  a  case  not  a  mere  proposal  but  a  conditional 
acceptance.  Willes,  J.  and  Bramwell,  B.  preferred  to  say 
ihat  the  auctioneer  by  his  annoimcement  waiTauted  that  he 

(a)  The  foller  report  of  his  judg-       18,  in  Ex.  Ch.  1  E.  ft  E.  809,  29 
mcBtktliatiii  5  E.  &  B.  L.  J.  Q.  B.  14. 

(6)  1  E.  ft  E.  295,  28  L.  J.  Q.  K 
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had  authority  to  sell  without  reserve,  and  might  be  sued  for 

a  breach  of  such  warranty.     The  result  was  that  leave  was 

given  to  the  plaintiff  to  amend  and  proceed  to  a  new  trial, 

Doctrine    which  however  was  not  done  (a).  The  opinions  expressed  by 

cjaently      *^®  judges,  therefore,  are  not  equivalent  to  the  actual  judg- 

doubtod     ment  of  a  Court  of  Error,  and  have  been  in  fact  regarded 

extended,   with  some  doubt  in  a  later  case  where  the  Court  of  Queen's 

Bench  decided  that  at  all   events  an  auctioneer  whose 

principal  is  disclosed  by  the  conditions  of  sale  does  not 

contract  personally  that  the  sale  shall  be  without  reserve  (6). 

Still  more  recently  the  same  Court  has  held  that  when  an 

auctioneer  in  good  faith  advertises  a  sale  of  certain  goods, 

he  does  not  by  that  advertisement  alone  enter  into  any 

contract  or  warranty  with  those  who  attend  the  sale  that 

the  goods  shall  be  actually  sold  (c).     In  an  analogous  case 

of  Spencer  v.  Hardiing  {d)  it  was  decided  that  a  simple 

offer  of  stock  in  trade  for  sale  by  tender  does  not  amount 

to  a  contract  to  sell  to  the  person  who  makes  the  highest 

tender. 

Difficulties      The  doctrine  of  these  cases  is  capable,  as  we  have  seen, 
:f  G.Tr  of  being  expressed  in  a  manner  conformable  to  the  normal 
Co. and      analysis  of  contract:  but  if  it   is  to  be  fully  accepted, 
Harrison    there  may  be  some  diflSculty  in  settling  its  extent.   If  a  man 
T  *^^^  advertises  that  he  has  goods  to  sell  at  a  certain  price,  does 
andac-      he  contract  with  any  one  who  comes  and  offers  to  buy 
ceptance.    j^j^Qg^  goods   that  until  further  notice   communicated  to 
the  intending  buyer  he  will  sell  them  at  the  advertised 
price  ?  (e).    Again,  does  the  manager  of  a  theatre  contract 
with  every  one  who  comes  to  the  theatre  and  is  ready  to 
pay  for  a  place  that  the  piece  announced  shall  be  per- 
formed ?  or  do  directors  or  committee-men  who  summon  a 
meeting  contract  with  all  who  come  that  the  meeting  shall 

(a)  The  parties  agreed  to  a  <fee  {d)  L.  R.  5  C.  P.  561.    It  may 

prooestus;  see  note  in  the  L.  J.  re-  be  worth  while  to  remark  that  in 

port.  each  of  these  cases  we  have  the 

(5)  Mainprie^  v.  WetUejft  6  B.  ft  unanimous    dedsion    of    a   strong 

S.  420,  84  L.  J.  Q.  B.  229.  Court 

(c)  ffarrit  v.  Nickenorij  Ij,  R.  8  {e)  See  per  Crompton,  J.  in  Den- 

Q.  B.  286.  ton  v.  0.  N.  R,  Co,,  mpra. 
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be  held  ?  In  like  manner  it  might  be  argued  that  a 
common  carrier  is  liable  in  contract  as  well  as  in  tort  for 
refosing  to  carry  goods.  Indeed  we  might  thus  arrive  at 
an  extended  notion  of  contract  which  would  cover  all  the 
cases  in  which  courts  of  equity  have  interfered,  on  grounds 
independent  of  contract,  as  was  supposed,  to  compel  per- 
sons to  make  good  their  representations  (a),  and  would 
indeed  go  beyond  them :  for  a  representation  not  only  of 
&ct,  but  of  mere  intention^  might  be  treated  as  a  proposal, 
and  as  soon  as  anything  was  done  on  the  fsith  of  it  there 
would  be  an  acceptance  and  a  complete  contract  On  some 
such  principle  it  has  been  attempted  in  America  to  enforce 
the  payment  of  voluntary  subscriptions  for  charitable  or 
public  objects  ;  but  the  fallacy  has  been  exposed  by  a  late 
decision  of  the  Supreme  Ciourt  of  Massachusetts  (6). 

Another  matter  for  remark  is  the  effect  of  notice  of  I>ifi«aHj 
revocation*    Suppose  the  traveller  had  seen  and  read  a^J^^ 


new  and  correct  edition  of  the  time-table  in  the  booking  ^'^^oa  of 
office  iumiediately  before  he  offered  to  take  his  ticket. 
This  would  clearly  have  been  a  revocation  of  the  proposal 
of  the  company  held  out  in  the  incorrect  time-table,  and 
on  the  present  hypothesis  no  contract  could  arise.  Similarly 
if  on  putting  up  a  particular  lot  the  auctioneer  expressly 
retracted  as  to  that  lot  the  statement  of  the  sale  being 
without  reserve,  there  .could  be  no  such  contract  with  the 
highest  bona  fide  bidder  as  supposed  in  Warlow  v.  Harri- 
son.  Thus  the  remedy  ex  contrcbdvb  in  this  class  of  cases 
appears  to  be  precarious.  In  practice,  it  is  true,  this 
matters  little,  for  the  party  aggrieved  may  still  have  his 
remedy  by  suing  in  tort  He  may  so,  no  doubt ;  but  the 
failure  of  the  cause  of  action  in  contract  goes  to  show  that 
here  we  are'  at  least  near  the  extreme  boundary  of  the 
region  in  which  the  notion  of  contract  is  applicable  (c). 

(a)  See  Dsr.  Cony.  8,  pt  1,  646 ;  (e)  The  ContiiieiiUl  doctrine  that 

fer  Lord  Selbome,  L.  R.  6  H.  L.  at  the  revocatiun  must  be  lo  communi< 

'p.  860.  eated  ae  to  amount  to  reasonable 

(6)  (kUage  Strtei  Church  t.  Ker^  notloe  is  of  oonne  inadmiMible  for 

eUiU,  121  Man.  628.  our  law :  see  note  to  FroM  w.  Knight^ 

C 
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Difficulty       It  will  not  have  escaped  the  reader's  notice  that  there  is 
th^m?     also  a  certain  diflSculty  in  determining  what  are  the  con- 
posed  con-  ients  and  consideration  of  the  contract  supposed  to  be  made. 
In  the  case  of  the  time-table,  for  example,  it  is  not  sufficient 
to  say  that  the  statements  of  the  table  are  a  term  in  the 
company's  ordinary  contract  to  carry  the  passenger.     That 
may  well  be  true  after  he  has  taken  his  ticket.     But  here 
we  have  a  contract  said  to  be  concluded  by  the  mere 
demand  of  a  ticket  and  tender  of  the  fare,  which,  there- 
fore, cannot  be  the  ordinary  contract  to  carry.     So  in  the 
case  of  the  auction  we  have  a  contract  alleged  to  be  com- 
plete not  on  the  acceptance  but  on  the  making  of  a  bid. 
The  anomalous  character  of  these  contracts  may  further  be 
illustrated  by  considering  whether  it  would  be  possible  to 
maintain  a  remedy  ex  contrdctu  in  the  case  of  a  merely 
capricious  refusal  to  issue  tickets  or  hold  the  sale,  as  the 
case  might  be.     On  the  whole,  we  cannot  help  thinking 
that  some  of  the  opinions  and  dicta  in  this  class  of  cases, 
if  not  the  decisions  themselves,  have  to  some  extent  over- 
stepped the  true  principles  of  contract.     The  later  cases  of 
Spencer  v.  Harding  and  Harris  v.  Nickerson  (a)  make 
it  pretty  clear,  however,  that  these  refinements  are  not 
likely  to  be  extended. 
Must  there      Another  difficulty  (though  for  English  lawyers  it  should 
aoMp^*^    not  be  a  serious  one)  is  raised  by  the  suggestion  that  in 
ance  ?        these  cases  the  first  offer  or  announcement  is  not  a  mere 
^^ryof  proposal,  but  constitutes  at  once  a  kind   of  anomalous 
obligation,  floating  contract  with  the  unascertained  person,  if  any,  who 
shall  fulfil  the  prescribed  condition.     A  vinculum  iv/ria 
with  one  end  loose  is  on  principle  an  inadmissible  con- 
ception, to  say  nothing  of  the  inconvenience  which  would 
come  from  treating  the  offer  as  an  irrevocable  promise. 
Savigny  quite  justly  held  that  on  this  theory  the  right  of 
action  could  not  be  supported ;  but  he  strangely  missed 

L.  B.  5  Ex.  at  p.  337,  and  p.  23,      see  s.  c  in  Ex.  Ch.  L.  R.  7  Ex.  at 

below.     Ab  to  the  somewhat  analo-      pw  117. 

gous  suggestion  made  in  that  case,  (a)  P.  16,  above. 
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the  true  explanation  (a).  To  a  certain  extent,  however, 
this  notion  of  a  floating  obligation  ia  countenanced  by  the 
language  of  the  judges  in  the  cases  above  discussed  ;  and 
it  also  receives  some  apparent  support  from  the  much 
earlier  case  of  WUliams  v.  Carwardine{b).  There  a 
reward  had  been  offered  by  the  defendant  for  information 
which  should  lead  to  the  discovery  of  a  murder.  A  state- 
ment which  had  that  effect  was  made  by  the  plaintiff,  but 
not  to  the  defendant,  nor  with  a  view  to  obtaining  the 
reward,  nor,  for  aught  that  appears^  with  any  knowledge 
that  a  reward  had  been  offered.  The  Court  held,  never- 
theless, that  the  plaintiff  had  a  good  cause  of  action, 
because  the  motive  with  which  the  information  was  given 
was  immaterial :  on  which  it  must  be  observed  that  the 
question  is  not  of  motive  but  of  intention.  The  decision 
sets  up  a  contract  without  any  anifnus  contrahendi.  If  it 
be  now  law  (which  may  be  doubted),  it  goes  to  show  that 
in  this  class  of  cases  there  may  be  an  acceptance  constitut- 
ing a  contract  without  any  communication  of  the  proposal 
to  the  acceptor,  or  of  the  acceptance  to  the  proposer.  But 
the  statement  of  Parke,  J.  that  "  there  was  a  contract  with 
any  person  who  performed  the  condition  mentioned  in  the 
advertisement,''  is  rather  ambiguous;  it  savours  of  the 
notion  that  there  is  an  inchoate  or  unascertained  obligation 
from  the  first  publishing  of  the  offer.  And  if  such  were 
indeed  the  ratio  decidendi,  we  need  not  hesitate  to  say 
that  at  the  present  day  it  cannot  be  maintained.  The 
modem  cases  not  already  cited  have  turned  only  on  the 
question  whether  the  party  claiming  the  reward  bad  in 
fact  performed  the  required  condition  according  to  the 
terms  of  the  advertisement  (c). 

The  Supreme  Ck)urt  of  the  United  States  held  a  few  Revoca- 
years  ago  that  a  general  proposal  made  by  public  announce- 

(a)  Obl.  2,  90.    It  b  the  more  (6)  4  B.  &  Ad.  621. 

itnnge  inaflmnch  as  within  a  couple  (c)  References  were  given  in  the 

of  pages  he    does    give    the   true  former  editions  of  this  work  (p.  175, 

soafjiis  for  the  not  diwdmilar  case  2nd  ed.). 
of  a  lale  by  aaction. 

c  2 
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ment  may  be  effectually  revoked  by  an  announcement  of 
equal  publicity,  such  as  an  advertiseraent  in  the  same 
newspaper,  even  as  against  a  person  who  afterwards  acts 
on  the  proposal  not  knowing  that  it  has  been  revoked. 
For  "  he  should  have  known,"  it  is  said,  "  that  it  could  be 
revoked  in  the  manner  in  which  it  was  made"  (a).  In 
other  words,  the  proposal  is  treated  as  subject  to  a  tacit 
condition  that  it  may  be  revoked  by  an  announcement 
made  by  the  same  means.  This  is,  perhaps,  a  convenient 
rule,  and  may  possibly  be  supported  as  a  fair  inference  of 
fact  from  the  habits  of  the  newspaper-reading  part  of 
mankind :  yet  it  seems  a  rather  strong  piece  of  judicial 
legislation. 

We  may  add  one  or  two  miscellaneous  instances  of 
general  proposals,  not  being  offers  of  reward,  which  have 
been  dealt  with  as  capable  of  acceptance  by  any  one  to 
whose  hands  they  might  come. 

In  Ex  parte  Asiatic  Bardcmg  Corporation  (6),  the 
following  letter  of  credit  had  been  given  by  Agra  and 
Masterman's  Bank  to  Dickson,  Tatham  and  Co. 

<'  No.  394  Ybu  are  hereby  authorized  to  draw  upon  this  bank  at 
6ix  months  sight,  to  the  extent  of  £\bfiOO  sterlings  and  such  drafts  I 
undertake  duly  to  honour  on  presentation.  This  credit  will  remain 
in  foree  for  twelve  months  from  this  date,  and  parties  negotiating 
bills  under  it  are  requested  to  indorse  particulars  on  the  back  hereof. 
The  bills  must  specify  that  they  are  drawn  under  credit  No.  394,  of 
ihe  31st  of  October,  1865.*' 

The  Asiatic  Banking  Corporation  held  for  value  bills 
drawn  on  the  Agra  and  Masterman's  Bank  under  this 
letter ;  the  Bank  stopped  payment  before  the  bills  were 
presented  for  acceptance,  and  Dickson,  Tatham,  and  Co. 
were  indebted  to  the  Bank  in  an  amount  exceeding  what 
was  due  on  the  bills ;  but  the  Corporation  claimed  never- 
theless to  prove  in  the  winding-up  for  the  amount,  one  of 
the  grounds  being  ''  that  the  letter  shown  to  the  person  ad- 


fa)  Shuey  V.  UniUd  SUUet,  2  Otto 
(^2  U.  S.)  78. 


(6)  2  Oh.  S91. 
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vancing  money  constituted,  when  money  was  advanced  on 
the  £uth  of  it,  a  contract  by  the  Bank  to  accept  the  bills." 
Cairns,  L.J.,  adopted  this  view,  holding  that  the  letter  did 
amount  to  '^  a  general  invitation  "  to  take  bills  drawn  by 
Dickson,  Tatham,  and  Co.  on  the  Agra  and  Masterman's 
Bank,  on  the  assurance  that  the  Agra  and  Masterman's 
Bank  would  accept  such  bills  on  presentation ;  and  that 
the  acceptance  of  the  offer  in  this  letter  by  the  Asiatic 
Banking  Corporation  constituted  a  binding  legal  contract 
against  the  Agra  and  MajBterman's  Bank  (a).     The  difB-  This  ca^ 
culties  above  discussed  do  not  seem  to  exist  in  this  case.  ^|^^  ^^ 
From  an  open  letter  of  credit   (containing  .  too   in   this  £^*y  ^ 
instance  an  express  request  to  persons  negotiating  bills  g.  N.  R. 
under  it  to  indorse  particulars)  there   may  be   inferred  ^^* 
without  any  violence  either  to  law  or  to  common  reason  a 
proposal  or  request  by  the  author  of  the  letter  to  the  mer- 
cantile public  to  advance  money  on  the  faith  of  the  under- 
taking expressed  in  the  letter.     This  undertaking  must 
then  be  treated  as  addressed  to  any  one  who  shall  so 
advance  money:    the  thing  to  be  performed  by  way  of 
consideration  for  the  undertaking  is  definite  and  substan- 
tial, and  is  in  fact  the  main  object  of  the  transaction.     If 
any  question  arose  as  to  a  revocation  of  the  proposal,  it 
would  be  decided  by  the  rules  which  apply  to  the  revoca- 
tion of  proposals  made  by  letter  in  general  (&). 

Another  instance  of  contracts  made  by  general  offer  is 
in  the   documents  called  '^  advance  notes,''  by  means   of 


(a)  In  ScoU  ▼.  POkinffton,  2  B.  & 

&  11,  81  L.  J.  Q.  B.  81,  OD  the 

other  haad,  an  action  was  brought 

on  a   judgment   of   the   Supreme 

Court  of  New    Tork    on   a   very 

nmilar  state  of  facts.    The  decision 

of  the  Eng^h  CSourt  was  that  the 

law  applicable  to  the  case  was  the 

law  of   New  Tork,  and  that  the 

judgment  having  been  fiven  by  a 

court  of  competent  jurisdiction  in  a 

case  to  which   the  local  law  was 

properly  applicable,  there  was  no 

room  to  question  its  correctnesH  in 


an  English  court.  So  far  as  any 
opinion  was  expressed  by  the  Court 
as  to  what  should  have  been  the 
decision  on  the  same  facts  in  a  case 
governed  by  the  law  of  England,  it 
was  against  any  right  of  action  at 
law  being  acquired  by  the  bill- 
holders.  This  however  was  by  the* 
way,  and  as  a  concession  to  the 
defendants,  and  is  therefore  no 
positive  authority. 

(6)  See  however  Shuey  v.  United 
Statesy  p.  20,  above. 
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which  sailors'  wages  used  commonly  to  be  paid     The  form 
was  a  promise  to  pay  so  much  to  any  one  who  should 
advance  so  much  on  the  document  to  a  named  person  (the 
sailor),  and  the  person  who  made  the  advance  could  there- 
upon sue  for  the  promised  amount  (a). 
Stfttate  of       The  bearing  of  the  Statute  of  Frauds  on  these  contracts 
and'^^-     ^*^®  ^y  advertisements  or  general  offers  has  been  dis- 
tracts by    cussed  incidentally  in  a  case  brought  before  the  Judicial 
ment/^    Committee   of  the   Privy   Council  on   appeal  from   the 
^.?."'      Supreme  Court  of  New  South  Wales  (6).    It  is  settled 

Williams  ^  .  .  i  • 

V,  Byrnes,  that  the  requirements  of  the  statute  in  the  cases  where  it 
applies  are  generally  not  satisfied  unless  the  written 
evidence  of  the  contract  shows  who  both  the  contracting 
parties  are.  But  it  was  suggested  in  the  Colonial  Court 
that  in  the  case  of  a  proposal  made  by  advertisement, 
where  the  nature  of  the  contract  {e.g.  a  guaranty)  was  such 
as  to  bring  it  within  the  statute,  the  advertisement  itself 
might  be  a  sufficient  memorandum,  the  other  party  being 
indicated  as  far  as  the  nature  of  the  transaction  would 
admit  (c).  The  Judicial  Conmiittee,  however,  showed  a 
strong  inclination  to  think  that  this  view  is  not  tenable, 
and  that  in  such  a  case  the  evidence  required  by  the 
statute  would  not  be  complete  without  some  further 
writing  to  show  who  in  particular  had  accepted  the  pro- 
posal It  was  observed  that  as  a  matter  of  fact  the  cases 
on  advertisements  had  been  of  such  a  kind  that  the  statute 
did  not  apply  to  them,  and  it  was  a  mere  circumstance 
that  the  advertisement  was  in  writing  (d).  We  are  not 
aware  of  the  point  having  arisen  in  any  later  case.  The 
opinion  here  expressed  by  the  Court  is  worth  noticing  for 


(a)  See  McKune  v.  Joyruon,  5  C.  B.  184. 
N.  S.  218,  28  L.  J.  C.  P.  183.  These  (c^)  See  at  p.  198.    The  language 

advance  notes  are  now  made  illegal  of   the    head-note    is    misleading; 

after  Aug.  1, 1881.     Merchant  Sea-  there  ia  no  suggestion  in  the  judg- 

men  (Payment  of  Wages  and  Rating)  ment  of  any  sudh  proposition  of  law 

Act,  43  &  44  Vict.  c.  16,  s.  2.  as  that  the  Statute  of  Frauds  is  not 

(6)   WUliams  v.  Byrnes,  1   Moo.  applicable  to  contracts  made  in  this 

P.  C.  C.  N.  S.  164.  manner. 

(c)  Per  Stephen,  C.  J.  at  pp.  167, 
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another  reason.  It  is  an  authority  in  favour  of  the  view 
which  we  have  adopted  as  the  only  sound  one,  namely,  that 
there  is  no  anomalous  contract,  but  a  contract  between 
ascertained  persons  which  is  constituted  by  the  acceptance 
of  the  proposal 

2.  A  proposal  may  be  revoked  at  any  time  before  accept-  Bevoc*- 
ance,  but  not  afterwards.  pfopomJ. 

For  before  acceptance  there  is  no  agreement,  and  there- 
fore the  proposer  cannot  be  bound  to  anything  (a).  So 
that  even  if.  he  purports  to  give  a  definite  time  for  accept* 
ance,  he  is  free  to  withdraw  his  proposal  before  that  time 
has  elapsed.  He  is  not  bound  to  keep  it  open  unless  there 
is  a  distinct  collateral  contract  to  that  effect,  founded  on  a 
distinct  consideration.  If  in  the  morning  A.  offers  goods  Cooke  v, 
to  B.  for  sale  at  a  certain  price,  and  gives  B.  till  four  ^' 
o'clock  in  the  afternoon  to  make  up  his  mind,  yet  A.  may 
sell  the  goods  to  C.  at  any  .time  before  four  o'clock,  so  long 
as  B.  has  not  accepted  his  offer  (6).  But  if  B.  were  to 
say  to  A.:  "At  present  I  do  not  know,  but  the  refusal  of 
your  offer  for  a  definite  time  is  worth  something  to  me ;  I 
will  give  you  so  much  to  keep  it  open  till  four  o  clock " 
(or  even,  it  may  be,  "  If  you  will  keep  it  open  till  four 
o'dock,  then,  in  the  event  of  my  taking  the  goods,  I  will  add 
so  much  to  the  price  ")  (c),  and  A.  were  to  agi-ee  to  this, 
then  A.  would  be  bound  to  keep  his  offer  open,  not  by  the 
offer  itself,  but  by  the  subsequent  independent  contract. 
If  A.  on  Wednesday  hands  to  B.  a  memorandum  offering  to  DiddnBon 
sell  a  house  at  a  certain  price,  with  a  postscript  stating  that  ^" 
the  offer  is  to  be  "left  over"  till  nine  o'clock  on  Friday 
morning,  A  may  nevertheless  sell  the  house  to  C.  at  any 
time  before  the  offer  is  accepted  by  B.    K  B.,  having  heard 

(a)  The  same  rnle  applies  to  a  Benlamin  on  Sale,  51 — 55. 
proposal  to  vary  an  existing  agree-  (c)  See  O.  N.  Ry.  Co.  \.,Witham, 

meat;    GUkn  v.  Leimino,  4  C.  B.  L.  R.  9  G.  P.  16  :  combining  this 

N.  S^  485.  with  the  principle   of  Hoch^r  v. 

(6)  Cooke  ▼.  Oxley,  8  T.  R.  668  ;  Dela  Tour,  2  E.  &  B.  678,  22  h.  J. 

affd.  in  Ex.  Ch.,  see  note :  and  for  Q.  B.  455,  and  Frost  v.  Kniyhi,  L.  K. 

consideration   of   criticisms    which  7  Ex.  Ill,  one  may  get  Uie  result 

have  been  made  upon  the  case,  see  in  the  text. 
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of  A.'8  dealing  with  C,  tenders  a  formal  acceptance  to  A., 
this  is  inoperative  (a).  It  is  different  in  the  modem  civil 
law.  There  a  promise  to  keep  a  proposal  open  for  a  definite 
time  is  treated  as  binding,  as  indeed  there  appears  no 
reason  why  it  should  not  be  in  a  system  to  which  the 
doctrine  of  consideration  is  foreign :  nay,  there  is  held  in 
effect  to  be  in  every  proposal  an  implied  promise  to  keep 
it  open  for  a  reasonable  time  (b).  In  our  own  law  the 
effect  of  naming  a  definite  time  in  the  proposal  is  simply 
negative  and  for  the  proposer's  benefit :  that  is,  it  opejrates 
as  a  warning  that  an  acceptance  will  not  be  received  after 
the  lapse  of  the  time  named^  not  as  an  undertakiiig  that  if 
given  sooner  it  shall  be.  In  fact,  the  proposal  so  limited 
comes  to  an  end  of  itself  at  the  end  of  that  time,  and 
there  is  nothing  for  the  other  party  to  accept.  This  leads 
us  to  the  next  rule,  namely : — 
Determi-  3.  The  proposer  may  prescribe  a  certain  time  within 
^Jj^^'  which  the  proposal  is  to  be  accepted,  and  the  manner  and 
byUpoeof  form  in  which  it  is  to  be  accepted.  If  no  time  is  pre- 
Lreaaon-  scribed,  the  acceptance  must  be  communicated  to  him 
able  time,  within  a  reasonable  time.  In  neither  case  is  the  acceptor 
answerable  for  any  delay  which  is  the  consequence  of  the 
proposer's  own  default.  If  no  manner  or  form  is  prescribed, 
the  acceptance  may  be  communicated  in  any  reasonable 
or  usual  manner  or  form. 

This  is  almost  self-evident,  standing  alone ;  we  shall  see 
the  importance  of  not  losing  sight  of  it  in  dealing  with 
certain  difficulties  to  be  presently  considered.  Note,  how- 
ever, that  though  the  proposer  may  prescribe  a  form  or 
time  of  occeptaTiee,  he  cannot  prescribe  a  form  or  time  of 
refusal,  so  as  to  fix  a  contract  on  the  other  party  if  he  does 
not  refuse  in  some  particular  way  or  within  some  particular 
time  (c). 

Among  other  conditions,  the  proposal  may  prescribe  a 

(a)  DickiiMon  v.  DocUU  (C.  A.),  2  (6)  Vangerow,   Pand.    §  603  (8, 

Oh.  D.  463.    The  caBe  Buggeets,  but  258) ;  see  L.  K.  5  Ex.  337,  n. 
does  not  dedde,  another  qnestion  (c)  Pdthoiut  v.  BindUy,  11  C.  B. 

which  will  be  presently  conddered.  N.  S.  869,  875,  81  L,  J.  C.  P.  204. 
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particalar  plcLce  for  acceptance,  and  if  it  does  so,  an  accept- 
ance elsewhere  will  not  do  (a).  The  real  question  in  cases 
of  this  kind  is  whether  the  condition  as  to  time,  place,  or 
manner  of  acceptance  was  in  fact  part  of  the  terms  of  the 
proposal 

There  is  direct  authority  for  the  statement  that  the 
proposal  must  at  all  events  be  taken  as  limited  to  a  reason- 
able time  (6) ;  nor  has  it  ever  been  openly  disputed.  The 
rule  is  obviously  required  by  convenience  and  justice.  It 
may  be  that  the  proposer  has  no  means  of  making  a  re- 
vocation known  (e.g.  if  the  other  party  changes  his  address 
without  notice  to  him,  or  goes  on  a  long  journey),  and  he 
cannot  be  expected  to  wait  for  an  imlimited  time.  There 
is  also  direct  authority  to  show  that  an  acceptance  not 
communicated  to  the  proposer  or  his  agent  does  not  make 
a  contract  (c)  ;  but  this  is  subject  to  an  important  excep- 
tion, as  we  shall  presently  see^  where  the  parties  are  in 
correspondence  through  the  post-office. 

4.  A  proposal  is  revoked  by  communication  to  the  other  Bevoca- 
party  of  the  proposer's  intention  to  revoke  it,  and  the  p^>^ 
revocation  can  take  effect  only  when  such  communication  ""'J^^  ^. 

,     ,    ^  ^  oommunl- 

is  made  before  acceptance.  cated 

The  communication  may  be  either  express  or  tacit,  and  ^^^^' 
notice  received  in  fact,  whether  from  the  proposer  or  from 
any  one  in  his  behalf  or  otherwise,  is  a  sufficient  commu- 
nication. 

The  rule  involves  two  or  three  points  which,  strange  to  Revoca- 
say,  were  not  expressly  disposed  of  by  any  English  authority  ^^^e 
until  quite  lately.     The  first  is  that  an  express  revocation  *<»  ***«• 
communicated  after  acceptance,  though  determined  upon 
before  the  date  of  the  acceptance,  is  too  late.    In  the 
earlier  editions  of  this  book  the  question  was  treated  as 

(a)  BUfUon  y.  Henahaw  (Snp.  Ct.  Ex.  109. 

IT.  S.),  4  Wheat.  225,  Langdell,  SeL  (c)  BTIver  v.  RidCardson,  1  M.  & 

Ca.  on  Cont.  48.  S.  567 ;  Modey  v.  Tinkler,  1  C.  M. 

(6)  BaUft  ca.,  5  £q.  428,  3  Gh.  &  R  692  ;  JiuueU  v.  TkornUm,  4  H. 

529 ;  BanuffoU  ffotd  Co.  v.  Monte-  &  N.  788,  798»  BOi  ;  Bebb's  ca.,  4 

fiore,  mme  Co,  v.  Goldsmid,  L.  B.  1  £q.  9. 
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v^™^'  practically  settled,  but  only  in  1880  waa  it  actually  decided, 
hoven.  first  by  Lindley,  J.  in  Byrne  v.  Van  Tienhoven  (a),  and 
again  shortly  afterwards  by  Lush,  J.  (now  Lord  Justice)  in 
Stevenson  v.  MacLean  (b).  '  It  will  suj£ce  to  give  shortly 
the  facts  of  the  former  case.  The  defendants  at  Cardiff 
wrote  to  the  plaintiffs  at  New  York  on  the  1st  of  October, 
1879,  offering  for  sale  1000  boxes  of  tinplates  on  certain 
terms.  Their  letter  was  received  on  the  11th,  and  on  the 
same  day  the  plaintiff  accepted  the  offer  by  telegraph, 
confirming  this  by  a  letter  sent  on  the  15th.  Meanwhile 
the  defendants  on  the  8th  of  October  had  posted  a  letter 
withdrawing  their  offer  of  the  1st :  this  reached  the  plain- 
tiffs on  the  20th.  The  plaintiffs  insisted  od  completion  of 
the  contract ;  the  defendants  maintained  that  there  was  no 
contract,  the  offer  having  been,  in  their  view,  withdrawn 
before  the  acceptance  was  either  received  or  despatched. 
Lindley,  J.  stated  as  follows  the  questions  to  be  considered  : 
"  1.  Whether  a  withdrawal  of  an  offer  has  any  effect  until 
it  is  communicated  to  the  person  to  whom  the  offer  has 
been  sent  ?  2.  Whether  posting  a  letter  of  withdrawal  is  a 
communication  to  the  person  to  whom  the  letter  is  sent?" 
The  first  he  answered  in  the  negative,  on  the  principle 
''  that  a  state  of  mind  not  notified  cannot  be  regarded  in 
dealings  between  man  and  man,  and  that  an  uncommuni- 
cated  revocation  is  for  all  practical  purposes  and  in  point 
of  law  no  revocation  at  all."  The  second  he  likewise 
answered  in  the  negative,  on  grounds  of  both  principle  and 
convenience,  and  notwithstanding  an  apparent,  but  only 
apparent,  inconsistency  with  the  rule  as  to  acceptances  by 
letter  which  will  be  presently  considered. 
As  to  tooit  It  seems  impossible  to  find  any  reason  in  principle  why 
the  necessity  for  communication  should  be  less  in  the  case 
of  a  revocation  which  is  made  not  by  words  but  by  conduct, 
as  by  disposing  to  some  one  else  of  a  thing  offered  for  sale. 
Nor  does  it  seem  practicable  in  the  face  of  the  decisions 

(a)  5  C.  P.  D.  844.  (6)  5  Q.  B.  D.  846. 
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just  cited,  though  they  do  Dot  actually  cover  such  a  case, 
to  say  that  any  such  difference  is  recognized  by  the  law  of 
England.  The  authority  most  in  point,  Dickinson  v. 
Dodds  (a),  is  not  of  itself  decisive.  The  facts  were  these. 
A.  offered  in  writing  to  sell  certain  houses  to  B.,  adding  a 
statement  that  the  offer  was  to  be  "left  over"  until  a  time 
named  ;  which  statement,  as  we  have  already  seen,  j^ould 
have  no  le^J  affect  unless  to  warn  B.  that  an  acceptance 
would  not  be  received  at  any  later  tim^  B.  made  up  his 
mind  the  next  morning  to  accept,  but  delayed  communi- 
cating his  acceptance  to  A.  In  the  course  of  the  day  he 
heard  from  a  person  who  was  acting  as  his  agent  in  the  matter 
that  A.  had  meanwhile  offered  or  agreed  to  sell  the  property 
to  C.  Early  on  the  following  day  (and  within  the  time 
limited  by  A's  memorandum)  B.  sought  out  A.  and 
handed  a  formal  acceptance  to  him;  but  A.  answered, 
"  You  are  too  late.  I  have  sold  the  property."  It  was 
held  in  the  first  instance  by  Bacon,  Y.C,  that  A.  had  made 
to  6.  an  offer  which  up  to  the  time  of  acceptance  he  had 
not  revoked,  and  that  consequently  there  was  a  binding 
contract  between  A.  and  B.  But  in  the  Court  of  Appeal 
this  decision  was  reversed.  James  and  Mellish,  L.JJ., 
pointed  out  that,  although  no  *'  express  and  actual  with- 
drawal of  the  offer"  had  reached  B.,  yet  by  his  own 
showing  B.,  when  he  tendered  his  acceptance  to  A.,  well 
knew  that  A.  had  done  what  was  inconsistent  with  a  con- 
tinued intention  of  contracting  with  B.  Knowing  this,  B. 
could  not  by  a  formal  acceptance  force  a  contract  on  A.  (b). 
It  does  not  appear  that  the  knowledge  which  B.  in  fact  had 
was  conveyed  to  him  or  his  agent  by  or  through  A.,  or  any 
one  intending  to  communicate  it  on  A.'s  behalf.  Therefore 
the  case  decides  that  knowledge  in  point  of  fact  of  the 

(a)  2  Ch.  D.  468  (C.A.).    One  or  withdrawal  of  the  offer,   even  al- 

two  immaterial  details  are  omitted  though  the  person  to  whom  the  offer 

in  stating  the  facts.  was  first  made  had  no  knowledge  of 

(6)  BaggaUay,    J.A.    concurred.  the  sale."    This,  I  venture  to  think, 

The  head-note  says :  "Senible,  that  is  quite  unwarranted  by  the  judg- 

the  sale  of  the  property  to  a  third  ments.    See  especially  the  remarks 

penon  would  of  itself  amount  to  a  of  Mellish,  L.J.  ad  fin. 
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proposer's  changed  intention,  however  it  reaches  the  other 
party,  will  make  the  proposer's  conduct  a  sufficient  revoca- 
tion. But  what  if  B.  had  communicated  his  acceptance  to 
A.  without  knowing  anything  of  A.'s  dealings  with  C.  ? 
This  question  remains  open,  and  must  be  considered  on 
principle. 
Poflribility  Suppose  that  A.  offers  to  sell  one  hundred  tons  of  iron 
Loe^-  ^  B>  ^^^  designating  any  specific  lot  of  iron,  and  that  B. 
*noe.  desires  time  to  consider,  and  A.  assents.  Then  A.  meets 
with  C,  they  talk  of  the  price  of  iron,  and  C.  offers  A  a 
better  price  than  he  has  asked  from  B.,  and  they  strike  a 
bargain  for  a  hundred  tons.  Then  B.  returns,  and  in  ignor- 
ance of  A.'s  dealings  with  C.  accepts  A's  offer  formerly 
made  to  him.  Here  are  manifestly  two  good  contracts. 
A.  is  bound  to  deliver  100  tons  of  iron  to  B.  at  one  price, 
and  100  tons  to  C.  at  another.  And  if  A.  has  in  fact 
only  one  hundred  tons,  and  was  thinking  only  of  those 
hundred  tons,  it  makes  no  difference.  He  would  be 
equally  bound  to  B.  and  C.  if  he  had  none.  He  must 
deliver  them  iron  of  the  quantity  and  quality  contracted 
for,  or  pay  damages.  How  then  will  the  case  stand  if, 
other  circumstances  being  the  same,  the  dealing  is  for 
specific  goods,  or  for  a  house?  Here  it  is  impossible 
that  A  should  perform  his  agreement  with  both  B.  and 
C,  and  therefore  they  cannot  both  make  him  perform 
it;  but  that  is  no  reason  why  he  should  not  be  answer- 
able to  both  of  them.  The  one  who  does  not  get  per- 
formance may  have  damages.  It  remains  to  ask  which 
of  them  shall  have  the  option  of  claiming  performance,  if 
the  contract  is  otherwise  such  that  its  performance  can  be 
specifically  enforced.  The  most  convenient  solution  would 
seem  to  be  that  he  whose  acceptance  is  first  in  point  of 
time  should  have  the  priority :  for  the  preference  must  be 
given  to  some  one,  and  the  first  acceptance  makes  the  first 
complete  contract.  There  is  no  reason  for  making  the 
contract  relate  back  for  this  purpose  to  the  date  of  the 
proposal. 
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It  is  right  to  add  that  Cooke  v.  Chd^  (a)  may  be  fM>  read 
as  to  support  the  opinion  that  a  tacit  revocation  need  not 
be  communicated  at  all.  But  the  apparent  inference  to 
this  effect  is  expressly  rejected  in  Steventon  v.  MacLean  (6)» 
and  therefore  need  not  be  discussed  here. 

Roman  law  supplies  no  direct  answer  to  questions  of  ^'^f'*'*^ 
this   class,  and   not   much    that    tends   to  suggest  one.  ttMstal 
Modem  civilians  have  differed  greatly  in  their  opinions.  ^^*«^ 
Pothier  lays  down  a  rule  directly  contrary  to  that  now 
settled  in  our  law.    The  passage  (Contr.  de  Vente,  §  32) 
is  well  known,  and  may  also  be  seen,  but  slightly  abridgeti, 
in  Mr.  Benjamin's  work  on  Sale  (pp.  57,  58).     Pothier 
does  not  fail  to  see  the  manifestly  unjust  consequences  of 
letting  a  revocation  take  effect,  though  the  other  party  has 
received,  accepted,  and  acted  upon  the  proposal  without 
knowing  anything  of  the  proposer's  intention  to  revoke  it ; 
but  he  escapes  them  by  imposing  an  obligation  on  the 
proposer,  upon  grounds  of  natural  equity  independent  of 
contract,  to  indemnify  the  party  so  accepting  against  any 
damage  resulting  to  him  from  the  transaction.     This  treat- 
ment of  the  subject  wholly  overlooks  the  consideration 
that   not  intention  in   the  abstract,  but  communicated 
intention,  is  what  we  have  to  look  to  in  all  questions  of 
the   formation  of  contracts  (c).    And  the  obligation  to 
indenmify  (which  must  be  classed  as  quasi  ex  delicto  if 
anything)  is  not  only  a  cumbrous  and  inelegant  device, 
but,  as  Mr.  Benjamin  points  out,  overshoots  its  mark  by 
being  in  turn  unfair  to  the  proposer.    The  same  or  a 
closely  similar  view  has  been  taken  by  some  recent  German 
writers  of  repute  (<i).    Far  more  satisfactory  is  Vangerow 

(a)  S  T.  R.  653.  In  the  light  of  the  Ut«st  mitthoritiM 

(fr)  5  Q.  B.  D.  at  p.  851.    Sir  no  such  azpediunt  leema  neoanwy. 

W.  R.  Anson,  writing  in  1879,  and  (c)  Leake,  Elementaij  Digest  of 

tnmbled   by    this    oonetniction    of  the  Law  of  Contracti,  44  ii. 

Cooke  T.  Okf^,  and  marenUy  ac-  (<f)  Windsdieid,  Pand.  f  807,  dt- 

ceptinff  the  head-note  m  JHekmton  ing  among  othen  Ihering,  who  calls 

T.  .Dodd§,  makes  a  distinction  be-  the  right  aoqoired  on  this  theory  by 

tween  cases  **  where  the  parties  are  the  acceptor  without  notice  of  rero- 

in  immediate  oommnnicsAion "  and  cation  "das    negatiTC    yertrsgsin- 

where  they  "communicate  by  cor-  teresse."    So  too  Bell,  Prindples  of 

respondenoe."      (Prindples  of    the  the  Law  of  Scotland,  |  78. 
English  Law  of  Contract^  p.  17.) 
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(Pand.  §  603),  whose  opinion  is  to  this  efiect.  The  decla- 
ration of  an  animvs  contrahendi  (whether  by  way  of  pro- 
posal or  of  acceptance),  when  once  made,  must  be  regarded 
as  continuing  so  long  as  no  revocation  of  it  is  communi- 
cated to  the  other  party.  A  revocation  not  communicated 
is  in  point  of  law  no  revocation  at  all.  In  this  respect  the 
revocation  of  a  proposal  or  acceptance  must  be  governed 
by  the  same  rules  as  the  proposal  or  acceptance  itself. 
Accept-  5.  An  acceptemce  must  be  communicated  to  the  proposer 

re^w^on  *^  ^®  eflfectual,  and  the  communication  of  an  acceptance  or 
thereof  of  its  revocation  is  subject  to  the  same  rules  as  the  com- 
conununi-  munication  of  a  proposal  or  of  its  revocation :  provided 
cated  like  j^^^^  g^j^y  means  of  communication  prescribed  or  authorized 
subject  to  by  the  proposer  are  as  against  him  deemed  sufficient, 
that  means  ^^  *^®  proposer  prescribes  or  authorizes  the  despatch  of 
authorized  an  acceptance  by  means  wholly  or  partly  beyond  the 
poror,  and  sender's  control,  such  as  the  public  post  or  telegraph,  then 
in  ^rticu-  ^^^  acceptance  so  despatched 

spatch  of        (a)  is  complete  as  against  the  proBOSfir  from  the  time  i>f 
posrwe     i^s  despatch  out  of  the  sender's  control ; 
deemed  (ft)  is  effectual  notwithstanding  any  miscarriage  or  delay 

BufScient.    .      .,     ,"  ',     ',        ^  .  «.  *    j  .   i 

in  its  transmission  happemng  after  such  despatch. 
General         It  should  Seem  obvious  that,  as  a  matter  of  general  prin- 
communi-  ciple,  an  uncommunicated  mental  assent  cannot  make  a 
cation.       contract.     Yet  as  lately  as  1877  it  was  found  needful  to 
reassert  this  principle  in  the  House  of  Lords  (a).     It  is 
true  that  the  proposer  may  dispense  with  actual  communica- 
tion to  this  extent,  that  by  prescribing  a  particular  manner 
of  communication  he  may  preclude  himself  from  afterwards 
showing  that  it  was  not  in  fact  sufficient.     In  Lord  Black- 
bum's  words,  "  when  an  offer  is  made  to  another  party,  and 
in  that  offer  there  is  a  request  express  or  implied  that  he 
must  signify  his  acceptance  by  doing  some  particular  thing, 
then  as  soon  as  he  does  that  thing  there  is  a  complete 

(a)  Brogden  v.  MetropdUan  Ry.  The  judgments  in  the  Court  below 

(7o.,   2  App.  Ca.,  at  p.  688  (Ijonl  which  gave  rise  to  these  remarks  are 

Selbonie),   at  p.  691  (Lord  Black-  not  reported, 
bum),  and  at  p.  697  (liord  Gordon). 
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contract"  (a).  The  most  important  application  of  this 
exception  will  come  before  us  immediately.  But  it  is  not 
true  "  that  a  simple  acceptance  in  your  own  mind,  without 
any  intimation  to  the  other  party,  and  expressed  by  a  mere 
private  act,  such  as  putting  a  letter  into  a- drawer/'  will,  as 
a  rule,  serve  to  conclude  a  contract. 

It  .was  supposed  at  one  time  that  the  Companies  Act,  Agree- 
1862,  had  introduced  a  different  rule  in  the  case  of  agree-  takesharM 
ments  to   take  shares,  and  that  an  applicant  for  shares  5^^**^* 
became  a  shareholder  by  mere  allotment  and  registration,  treated. 
though  nothing  were  done  to  give  notice  to  him  ;  but  it  is 
now  settled  that  this  is  not  so ;  the  ordinary  rules  as  to 
the  formation  of  contracts  must  be  applied  (6).     Bearing  in 
mind  what  these  rules  are  for  simple  cases,  let  us  proceed 
to  more  complex  ones. 

The  proviso  above  given  and  the  explanation  following  Difficult 
it  are  intended  to  express  the  rules  which,  after  much  contractB 
uncertainty,  have  at  len^h  been  settled  by  our  Courts  ^  ^F^' 

•"  ~  ''  spondence. 

as  to  contracts  entered  into  by  correspoudence  between 
persons  at  a  distance.  Before  dealing  with  authorities 
it  may  be  useful  to  show  the  general  nature  of  the 
difficulties  that  arise.  We  start  with  the  principle  that 
the  proi)06er  is  bound  from  the  date  of  acceptance.  Then 
we  have  to  consider  what  is  for  this  purpose  the  date 
of  acceptance,  a  question  of  some  perplexity,  and  much 
vexed  in  the  books.  It  appears  just  and  expedient,  as 
concerning  the  accepting  party's  rights,  that  the  acceptance 
should  date  from  the  time  when  he  has  done  all  he  can  to 
accept,  by  putting  his  affirmative  answer  in  a  determinate 
course  of  transmission  to  the  proposer.  From  that  time 
he  must  be  free  to  act  on  the  contract  as  valid,  and  disregard 
any  revocation  that  reaches  him  afterwards.  Hence  the 
conclusion  is  suggested  that  at  this  point  the  contract  is 
irrevocable  and  absolute.     But  are  we  to  hold  it  absolute 

[a)   Yet  would  tbia  hold  if  the      tion  known  to  the  proposer  I 
prescribed  act  were  not  of  a  kind  (b)  OuniCt  case,  3  Ch.  40. 

fitted  to  make  the  acceptor's  inten- 
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» 

for  all  purposes,  so  that  on  the  one  hand  the  acceptor  shall 
remain  bound,  though  he  should  afterwards  despatch  a 
revocation  which  arrives  with  or  even  before  the  acceptance ; 
and  on  the  other  hand,  the  proposer  shall  be  bound,  though, 
without  any  default  of  his  own,  the  acceptance  never  reach 
him  ?  These  consequences  seem,  in  turn,  against  reason 
and  convenience.  The  proposer  cannot,  at  all  evenl»,  act 
on  the  contract  before  the  acceptance  is  communicated  to 
him ;  as  against  him,  therefore,  a  revocation  should  on 
principle  be  in  time  if  it  reaches  him  together  with  or  before 
the  original  acceptance,  whatever  the  relative  times  of  their 
despatch.  On  the  other  hand,  it  seems  not  reasonable  that 
he  should  be  bound  by  an  acceptance  that  he  never  receives. 
He  has  no  means  of  making  sure  whether  or  when  his 
proposal  has  arrived  (a),  or  whether  it  is  or  not  accepted, 
for  the  other  party  need  not  answer  at  alL  The  acceptor 
might  at  least  as  reasonably  be  left  to  take  the  risk  of  his 
acceptance  miscarrying,  for  in  practice  he  can  easily  take 
means,  if  he  think  fit,  to  provide  against  this. 
Theories  In  the  judicial  treatment  of  these  questions,  however, 
^P^"*  considerations  of  a  diflTerent  kind  have  prevailed.  It  has 
cmcb:  been  generally  assumed  that  there  must  be  some  one 
common  ^  moment  at  which  the  consent  of  the  parties  is  to  be  deemed 
agency  of  complete,  and  the  contract  absolute  as  against  both  of  them, 
'  and  for  all  purposes  (as  if  it  were  a  question  of  some  mys- 
terious virtue  inherent  in  the  natiu'e  of  the  transaction, 
and  not  of  positive  rules  of  law)  ;  and  further,  a  peculiar 
character  has  been  attributed  to  the  Post-office  as  a  medium 
of  communication.  In  some  of  the  cases  it  is  said  that  the 
acceptance  of  a  proposal  by  post  completes  the  contract  as 
soon  as  the  letter  is  despatched,  because  the  Post-office  is 
the  common  agent  of  both  parties.  Doubtless  the  Post- 
master-General is  the  agent  of  eveiy  one  who  sends  a  letter, 
for  the  purpose  of  conveying  that  letter  (though  an  agent 

(a)  The  Gkrman  post-office,  how-      of  any  letter  with  an  offldal  oertifl- 
ever,  nndertakes  (if  required  at  the      cate  of  its  delivery, 
time  of  posting)  to  f  nmish  the  sender 
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who  cannot   be   sued)  ;  but  how  this  supposed  common 
agency  for  two  parties  in  correspondence  is  constituted  or 
proYed  I  confess  myself  unable  to  understand.     Perhaps  Dootriiw 
this  language  was  really  intended  to  convey,  by  means  of  ^^^ 
a  fiction,  what  has  been  more  plainly  said  in  the  latest  and  "1^^^' 
decisive  case,  and  is  given  above  as  the  ground  of  the  English  his  autho- 
rule ;  namely,  that  a  man  who  requests  or  authorizes  an  ^^^^  ^ 
acceptance  of  his  offer  to  be  sent  in  a  particular  way  must  post 
take  the  risks  of  the  mode  of  transmission  which  he  has 
authorized,  and  that  in  the  common  course  of  affairs  the 
sending  of  a  written  offer  by  post  amounts  to  an  authority 
to  send  the  answer  in  the  same  manner.     But  there  is  a 
fiction  in  this  also.     The  reason  would  be  good  in  the  case 
of  a  man  desiring  an  answer  to  be  sent  to  him  by  some 
extraordinary  means  of  communication,  by  photophone,  for 
example.     But  the  post  (which  may  now  be  said  to  include 
the  telegraph)  is  the  common  and  natural,  or,  in  teims 
familiar  to  the  law,  reasonable  and  usual  means  of  com- 
munication between  persons   who   are   not  face   to  face. 
There  is  no  real  authority  or  request,  for  none  is  needed. 
People  use  the  post-office  as  a  matter  of  course.     Even 
when  a  man  desires  an  answer  by  return  of  post,  he  is  not 
thinking  of  the  answer  being  sent  by  post  rather  than  in 
any  other  way,  but  of  having  it  within   a  given  time. 
Could  it  be  held  that  an  answer  by  telegraph  would  not  be 
a  good  acceptance  of  a  proposal  in  this  form,  or  that  it 
would  not  have  been  so  before  the  telegraphs  had  been 
acquired  by  the  post-office?    The  proposer  of  a  contract  by 
letter  does  not  really  choose  the  post  as  a  means  of  com- 
munication more  than   the  acceptor.     Everybody  knows 
that  there  is  practically  no  choice.     Our  received  doctrine 
first   assumes  a   fictitious  request,  and  thence   infers  a 
fictitious  agreement  to  take  all  risks  of  transit,  not  only 
the  risk   of  delay,  but  that  of  the  acceptance  not  being 
delivered  at  all.     Much  of  the  language  that  has  been  used  Bevoca- 
suggests  the  extreme  consequence  that  even  a  revocation  i^g  before 
despatched  after  the  acceptance  and  arriving  before  it  would  ^'^^P^ 
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be  inoperative.  If  the  contract  is  absolutely  bound  by 
posting  a  letter  of  acceptance,  a  telegram  revoking  it  would 
be  too  late  ;  and  this  even  if  the  letter  never  arrived  at  all, 
so  that  the  revocation  were  the  only  notice  received  by 
the  proposer  that  there  ever  had  been  an  acceptance.  It 
is  hard  to  believe  that  any  Court  would  decide  this :  in 
Scotland,  indeed,  it  has  been  decided  the  other  way  (a). 
The  case,  meanwhile,  may  arise  in  "England  any  day.  No 
satisfactory  solution  of  these  problems  can  in  truth  be 
attained  without  frankly  taking  account  of  their  practical 
character.  The  thing  sought  should  be  to  lay  down  such 
rules  eis  would  produce  the  least  amount  of  inconvenience 
to  both  parties.  This  the  Indian  Contract  Act  has  done 
(see  Note  A  in  Appendix),  and,  as  it  appears  to  me,  with 
good  success.  Legal  ingenuity  might  afterwards  exercise 
itself  in  expressing  the  rules  in  the  form  most  consonant 
with  real  or  supposed  first  principles.  However,  we  now 
have  a  settled  rule — at  least  it  is  open  to  be  reconsidered 
only  in  the  House  of  Lords^-on  all  points  except  that  of  a 
revocation  outstripping  the  acceptance  ;  and  any  settled  rule 
is  better  than  none. 
Earlier  The  earlier  cases,  of  which  an  account  is  given  in  the 

^^.^  Appendix  (a),  are  now  of  comparatively  little  importance, 
by  com-  They  established  that  an  acceptance  by  post,  despatched 
'  in  due  time  as  far  as  the  acceptor  is  concerned,  concludes 
the  contract  notwithstanding  delay  in  the  despatch  by  the 
proposer's  fault  (as  if  the  ofiFer  is  misdirected),  or  acci- 
dental delay  in  the  delivery ;  and  that  the  contract,  as 
against  the  proposer,  dates  from  the  posting,  so  that  he 
cannot  revoke  his  offer  after  the  acceptance  is  despatched. 
Until  1879  it  was  uncertain  whether  a  letter  of  acceptance 
that  miscarried  altogether  was  binding  on  the  proposer. 
In  that  year  the  very  point  came  before  the  Court  of 
Appeal  (b).  An  application  for  shares  in  the  plaintiff 
company,  whose  office  was  in  London,  was  handed  by  the 

(a)  Sea  Note  B.  v.  Grant,  4  Ex.  D.  216. 

(6)  HouiehiOld  Fire  Inwranee  Co. 
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defendant  to  a  country  agent  for  the  company.  A  letter  of 
allotmeni,  duly  addressed  to  the  defendant,  was  posted 
from  the  London  office,  but  never  reachetl  hinL  The  com- 
pany  went  into  liquidation,  and  the  liquidator  sued  for  the 
amount  due  on  the  shares.  It  was  held  by  Thesiger  and 
Baggallay,  L.JJ.,  that  on  the  existing  authorities^  which 
were  carefully  reviewed,  "if  an  offer  is  made  by  letter, 
which  expressly  or  impliedly  authorizes  the  sending  of  an 
acceptance  of  such  offer  by  post,  and  a  letter  of  acceptance 
is  posted  in  due  time,  a  complete  contract  is  made  at  the 
time  when  the  letter  of  acceptance  is  posieti,  though  there 
may  be  delay  in  its  delivery  "  (a) ;  that,  on  the  grounds 
and  reasoning  of  the  authorities,  this  extends  to  the  case 
of  a  letter  wholly  failing  to  reach  its  address  ;  that  in  this 
case  the  defendant  must  under  the  circumstances  be  taken 
to  have  authorized  the  sending  by  post  of  a  letter  of  allot- 
ment ;  and  that  in  the  result  he  was  bound.  The  rule,  it 
seems,  is  to  be  taken  as  limited  "to  cases  in  which,  by 
reason  of  general  usage,  or  of  the  relations  between  the 
parties  to  any  particular  transactions,  or  of  the  terms  in 
which  the  offer  is  made,  the  acceptance  of  such  offer  by  a 
letter  through  the  post  is  expressly  or  impliedly  autho- 
rized "  {by  Cases  outside  these  limits,  however,  are  not 
likely  to  be  frequent.  Nothing  was  said  by  the  majority 
of  the  CJourt  about  the  contingency  of  a  revocation  over- 
taking the  acceptance.  Bramwell,  L.J.  deUvered  a  vigorous 
dissenting  judgment,  in  which  be  pointed  out  among  other 
things  the  absurdity  of  treating  such  a  revocation  as  in- 
effectual But  he  relied  mainly  on  the  broad  ground  that 
a  letter  not  delivered  at  all  "  is  not  a  communication,  and 
thai  there  is  no  dgreenwnt  to  take  it  as  an  equivalent  for 
or  to  dispense  with  a  communication'*  (c).  It  is  perhaps 
not  too  presumptuous  to  regret  that  the  Lord  Justice 
Bramwell's  view  did  not  prevail.     But  the  result  must  be 

(a)  BaggallAy,  L.  J.  4  Ex.  D.  at      the  tame  limitation  Mema  admitted 
p.  224.  by  Theaiger,  L.  J.  at  p.  218. 

(6)  Baggallay,  L.  J.,  at  p.  228 ;  {c)  4  Ex.  D.  at  p.  284. 

d2 
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taken,  we  think,  aa  final.     It  will  be  seen  by  reference  to 
the  Appendix  that  it  is  not  simply  a  decision  by  the  Court 
of  Appeal,  but  a  confirmation  by  the  Court  of  Appeal  of 
,    that  sense  in  which  a  previous  decision  of  the  House  of 
TiOrds  has  on  the  whole  been  generally  understood.     The 
practical  conclusion  seems  to  be  that  every  prudent  man 
who  makes  an  oifer  of  any  importance  by  letter  should 
expressly  make  it  conditional  on  his  actual  receipt  of  an 
acceptance  within  some  definite  time.     It  would  be  impos- 
sible to  contend  that  a  man  so  doing  could  be  bound  by 
an  acceptance  which  either  wholly  miscarried  or  arrived 
later  than  the  specified  time  (a). 
Accept-         We  have  seen  that  in  general  the  contract  dates  from 
pS^teWk  *'^®  acceptance  ;  and  though  the  acceptance  be  in  form  an 
though  re-  acknowledgment  of  an  existing  agreement,  yet  this  will 
in  form,     not  make  the  contract  relate  back  to  the  date  of  the  pro- 
posal, at  all  events  not  so  as  to  affect  the  rights  of  third 
persons  (6). 
Death  of        Thei'e  is  believed  to  be  one  positive  exception  in  our 

jemS^im  '^^  ^  ^^^  ^^'®  ^^^^  ^^^  revocation  of  a  proposal  takes 

absolute     effect  Only  when  it  is  communicated  to  the  other  party. 

though  not  This  exception  is  in  the  case  of  the  proposer  dying  before 

other"  ^   ^"^^  proposal  is  accepted.     This  event  is  in  itself  a  revoca- 

pnrty.        tion,  as  it  makes  the  proposed  agreement  impossible  by 

removing  one  of  the  persons  whose  consent  would  make 

it  (c).     There  is  no  distinct   authority  to  show  whether 

notice  to  the  other  party  is  material  or  not ;  but  in  the 

analogous  case  of  agency  the  death  of  the  principal  in  our 

law,  though  not  in  the  civil  law,  puts  an  end  ipso  fdcto  to 

the  agent's  authority,  without  regard  to  the  time  when  it 

becomes  known  either  to  the  agent  or  to  third  parties  (d). 

It  would  probably  be  impossible  not  to  follow  the  analogy 

(a)  See  per  Thedger,  L.  J.  4  Ex.  {d)  Blades  v.  Free,  9  B.  &  C.  167  ; 
D.  at  p.  223,  and  per  BramwelL  Campanari  v.  Woodbuni^  15  C.  B. 
li.  J.  at  p.  288.  400, 24  T>.  J.  C.  P.  1 3, 2  Kent  Oomm. 

(b)  Fdthimae  v.  Bhuiley,  11  C.  B.  646,  D.  46,  3,de8<  lut.  et  lil)erat  32. 
N.  S.  869,  31  L.  J.  C.  I'.  204.  The  Indian  Contract  Act,  h.  208, 

(c)  Per  Mellisb,  L.  J.,  in  Diclin-  illost.  (c),  adopts  the  rule  of  the 
fon  y.  DiMit  2  Ch.  1).  at  p.  475.  dvil  law. 
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of  this  doctrine.  The  Tndian  Contract  Act  makes  the 
knowledge  of  the  other  party  before  acceptance  a  condition 
of  tbe  proposal  being  revoked  by  the  proposer's  death.  As  Innnity 
for  insanity,  which  is  treated  in  the  same  way  by  the  Son.*^***** 
Indian  Act,  that  would  not  in  general  operate  as  a  revoca- 
tion by  the  law  of  England,  for  we  shall  see  that  the 
contract  of  a  lunatic  (not  so  found  by  inquisition)  is  only 
voidable  even  if  his  state  of  mind  is  known  to  the  other 
party.  But  it  has  been  said  that  "  if  a  man  becomes  so  far 
insane  as  to  have  no  mind,  perhaps  he  ought  to  be  deemed 
dead  for  the  purpose  of  contracting  "  (a). 

The  next  rule  is  in  principle  an  exceedingly  simple  one. 
It  is  that 

6.  "  In  order  to  convert  a  proposal  into  a  promise  the  Aooept- 
acceptance  must  be  absolute  and  unqualified  '*  (6).  bemi^Ji- 

For  unless  and  until  there  is  such  an  acceptance  on  the  ^^^ 
one  part  of  terms  proposed  on  the  other  part,  there  is  no 
expression  of  one  and  the  same  conmion  intention  of  the 
parties,  hut  at  most  expressions  of  the  more  or  less  different 
intentions  of  each  party  separately — in  other  words,  pro- 
posals and  counter  proposals.     Simple  and  obvious  as  the 
rule  is  in  itself,  the  appUcation  to  a  given  set  of  facts  is 
not  always  obvious,  inasmuch  as  contracting  {Arties  often 
use    loose  and  inexact  language,  even  when  their  com- 
munications are  in  writing  and  on  important  matters.     It 
will  readily  be  seen  that  the  question  whether  the  language 
used  on  a  particular  occasion  does  or  does  not  amount  to  an 
acceptance  is  wholly  a  question  of  construction,  and  gene- 
rally though  not  necessarily  the  construction  of  a  written 
instrument.     The  cases  in  which  such  questions  have  been 
decided  are  numerous  (c),  and  we  siiall  here  give  by  way 
of  illustration  only  a  few  of  the  more  tecent  ones  (d). 

(a)  Bmnwell,  LJ*.,  Drew  v.iVrmrt,  ance,  c  2,  pp.  75  sqq, 

4  Q.  B.  D.  at  p.  669.  {d)  Op.  also  the  French  case  in 

(6)  Indian    Contract    Act,   a.    7,  the   C-ourt  of  Caseation    given    in 

imb^.  1.  Langdell'a  Select  Cases  on  Contract, 

(c)  For  collected  authorilies,  see  15."^. 
imter  alia)  Fry  on  Specific  Perform- 
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Instances 
of  inBufti- 
cient 
accept- 
ance. 


In  H(meyman  v.  Marryat  (a),  before  the  House  of  Lords,  a  pro- 
posal for  a  sale  was  accepted  "  subject  to  the  terms  of  a  contract 
being  antinged  "  between  the  vendor's  and  purchaser's  solicitors  :  this 
was  clearly  no  contract.  Compare  with  this  Hiissey  v .  Home  Payne  (6), 
from  which  it  seems  that  an  acceptance  of  an  offer  to  sell  land  ^  sub- 
ject to  the  title  being  approved  by  our  solicitors  "  is  not  a  qualified 
or  conditional  acceptance,  but  means  only  that  the  title  must  be 
investigated  in  the  usual  way  ;  in  other  words,  it  expresses  the  con- 
dition annexed  by  law  to  contracts  of  this  class,  that  a  good  title  shall 
be  shown  by  the  vendor. 

In  Appleby  v.  Johtison  (c),  tlie  plaintiff  wrote  to  the  defendant,  a 
calico-printer,  and  offered  his  services  as  salesman  on  certain  terms, 
among  which  was  this :  **  a  list  of  the  merchants  to  be  regularly 
called  on  by  me  to  be  made."  The  defendant  wrote  in  answer  : 
'^  Yours  of  yesterdaj  embodies  the  substance  of  our  conversation  and 
terms.  If  we  can  define  some  of  the  terms  a  little  clearer,  it  might 
prevent  nustakes  ;  but  I  think  we  are  quite  agreed  on  all.  We  shall 
therefore  expect  you  on  Monday.  (Signed)— J.  Appleby. — P.S. — I 
have  made  a  list  of  customers  which  we  can  consider  together."  It 
was  held  that  on  the  whole  and  especially  having  regard  to  the  post- 
script, which  left  an  important  term  open  to  discussion,  there  was  no 
complete  contract. 

In  Crosdey  v.  Maycock  {d)  an  offer  to  buy  certain  land  was 
accepted,  but  with  reference  to  special  conditions  of  sale  not  before 
known  to  the  intending  purchaser.  Held  only  a  conditional  accept- 
ance. 

In  Stanley  v.  DowdesvM  (e)  an  answer  in  this  foiin  :  "  I  have 
decided  on  taking  No.  22,  Belgrave  Road,  and  have  spoken  to  my 
agent  Mr.  C,  who  will  ai*range  matters  with  you,"  was  held  insufti- 
cient  to  make  a  contract,  as  not  being  complete  and  unqualified, 
assuming  (which  was  doubtful)  that  the  letter  of  which  it  was  |)art 
did  otherwise  sufficiently  refer  to  the  terms  of  the  proposal. 

In  AddUieWs  case  (/)  and  Jackson  v.  Turqua/nd  (cf),  a  bank  issued  a 
circular  offering  new  shares  to  existing  shareholders  in  proportion  to 
their  interests,  and  also  asking  them  to  say  if  in  the  event  of  any 
shares  remaining  they  should  wish  to  have  any  more.  Certain  share- 
holders wrote  in  answer,  accepting  their  proportion  of  shares,  and 
also  desiring  to  have  a  certain  number  of  additional  shares,  if  they 


(a)  6  H.  L.  C.  112,  by  Lord 
Wensleydale.  The  case  was  not 
argued,  no  one  appearing  for  the 
appellant* 

(6)  4  App.  Ca.  311,  822. 

(c)  L.  R.  9  C.  P.  168, 


id)  18  £q.  180. 

(e)  L.  R.  10  C.  P.  102.    Compare 
Smith  V.  Webtter,  3  Ch.  D.  49. 
(/)  1  Eq.  225. 
(^)  L.  R.  4  H.  L.  305. 
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could,  on  the  tenns  state  1  in  the  drcnlar.  In  reply  to  this  the 
ilirectors  aent  them  notices  that  the  additional  shares  had  heen  allotted 
to  them,  and  the  amount  ninst  be  paid  to  the  bank  by  a  day  named, 
or  the  shan»  would  be  forfeited.  It  was  held  by  Kindersley,  V.-C, 
and  coufirmed  by  the  House  of  Lords,  that  as  to  the  first  or  propor- 
tional set  of  shares  the  shareholder's  letter  was  an  acceptance  consti- 
tuting a  contract,  but  as  to  the  extra  shares  it  was  only  a  proposal ; 
and  that  as  the  directors'  answers  introduced  a  material  new  term  (as 
to  forfeiture  of  the  shares  if  not  paid  for  within  a  certain  time),  there 
was  no  binding  contract  as  to  these. 

In  W^n/^8  case  (a)  two  companies  agreed  to  amalgamate.  The 
agreement  was  engrossed  in  two  parts,  and  contained  a  covenant  by 
the  purchasing  company  to  pay  the  debts  of  the  other.  But  the 
purchasing  company  (which  was  unlimited)  before  executing  its  own 
part  inserted  a  proviso  limiting  the  liability  of  its  members  under 
this  covenant  to  the  amount  unpaid  on  their  shares.  This  being  a 
material  new  term,  the  variance  between  the  two  parts  as  executed 
made  the  agreement  void.  In  this,  and  later  in  BecVa  case  (6),  in  the 
isame  winding  up,  a  shareholder  in  the  absorbed  company  applied  for 
shares  in  the  purchasing  company  credited  with  a  certain  simi  accord- 
ing to  the  agreement,  and  received  in  answer  a  letter  allotting  him 
shares  to  be  credited  with  a  "  proportionate  amount  of  the  net  assets  " 
of  his  fonner  company.  It  was  held  that,  apart  firom  the  question 
whether  the  allotment  was  conditional  on  the  amalgamation  being- 
valid,  there  was  no  contract  to  take  the  .shares. 

On  the  other  hand,  the  following  instances  will  show  that  the  rule  Instances 
must  be  cautiously  applied.    An  acceptance  may  be  complete  though   .  '?^"  ^ 
it  expresses  dissatisfaction  at  some  of  the  terms,  if  the  dissatisfaction  eeptance. 
stops  short  of  dissentj  so  that  the  whole  thing  may  be  described  as  a 
"  grumbling  assent ''  (c). 

AgaiiL,  an  acceptance  is  of  course  not  made  conditional  by  adding 
words  that  in  truth  make  no  difference  ;  as  whei-e  the  addition  is 
simply  immaterial  (d)^  or  a  more  formal  memorandum  is  enclosed 
for  signature,  but  not  shown  to  contain  any  new  term  Xe).  And 
further,  if  the  person  answering  an  unambiguous  proposal  accepts  it 
with  the  addition  of  ambiguous  words,  which  are  capable  of  being 
construed  consistently  with  the  rest  of  the  document  and  so  as  to 
leave  the  acceptance  absolute,  they  will  if  possible  be  so  construed  (/). 

(a)  8  Oh.  1002.  S.  897. 

(6)  9  Ch.  892.  {e)  GU)bons  v.  N.  E.  Metrop.  Aty- 

(e)  Joyce  v.  Swann,  17  C.  B.  N.  S.  lum  Dittrict,  11  Beav.  1. 

84  :  cp.  per  Lord  SL  Leonards,  6  (/)  English  ^  Foreign  Credit  Co. 

H^  L.  C.  277 — 8  (in  a   dissenthig  v.  Arduin,  L.  R  5  H.  L.  64 ;  per 

judgment).  Lord  Westboiy,  at  p.  79. 

((Q  Clive  V.  Beawnont,  1  De  G.  & 
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And  perhaps  it  is  in  like  manner  open  to  the  accepting  party  to 
disregard  an  insensible  or  repugnant  qualification  annexed  to  the 
proposal :  as  where  a  man  offers  to  take  shares  in  a  company,  "  if 
limited,"  which  in  contemplation  of  law  he  must  know  to  be  not 
limited,  and  the  directors  allot  shares  and  notify  the  allotment  to  him 
without  taking  any  notice  of  the  attempted  qualification.  But  in  the 
case  referred  to  this  view  is  not  necessary  to  the  result ;  for  the 
applicant  wrote  a  second  letter  recognizing  the  allotment.  The 
letter  of  allotment  might  tlierefore  be  treated  as  a  coimter-proposal, — 
namely,  to  allot  shares  in  a  company  not  limited-— of  which  this  last 
was  the  acceptance  (a).  And  in  fact  there  is  one  case  somewhat 
against  the  view  here  suggested  :  the  letter  of  allotment  was  heade<l 
**  not  transferable,"  appai-ently  through  a  mere  mistake  of  law,  so 
that  on  a  fair  constniction  it  would  seem  to  have  been,  not  a  really 
conditional  acceptance,  but  an  acceptance  with  an  imaginary  and 
illusory  condition,  wrongly  supposed  to  be  implied  in  the  nature  of 
the  transaction  :  but  it  was  held  that  no  contract  w^as  constituted  (h). 
Again,  the  uncondititaial  acceptance  of  a  proposal  is  not  deprived 
of  its  effect  by  the  existence  of  a  misunderstanding  between  the 
parties  in  the  construction  of  collateral  terms  which  are  not  part  of 
the  agreement  itself  (c). 

Parties  One  further  caution  is  needed.      All  rules  about  the 

^ewn-"    formation  and  interpretation  of  contracts  are  subject  to 
elusion  of    iI^q  implied  proviso,  "unless  a  contrary  intention  of  the 

contract,  .*  ijai*  i  i 

though       parties  appears.       And  it  may  happen  that  though  the 
J^*^*^^^    parties  are  in  fact  agreed  upon  the  terms — iii  other  words, 
till  embo-    though  til  ere  has  been  a  proposal  suflBciently  accepted  to 
more  for-    Satisfy  the  general  rule — yet  they  do  not  mean  the  agiee- 
malinsfcnx-  ment  to  be  binding  in  law  till  it  is  put  into  writing  or  into 
a  formal  writing.     If  such  be  the  underst^mding  between 
them,  they  are  not  to  be  sooner  bound  against  both  their 
wills.     "  If  to  a  proposal  or  offer  an  assent  be  given  subject 
to  a  provision  as  to  a  contract,  then  the  stipulation  as  to 
the.  contract  is  a  term  of  the  assent,  and  there  is  no  agree- 
ment independent  of  that  stipulation  "  (d).     Whether  such 
is  in  truth  the  understanding  is  a  question  which  depends 

(a)  PerreU*8  ca.,  1 5  Eq.  250.  facts  unfortunately  do  not  admit  of 

(b)  Dvke  y.  Andtrws^  2  £x.  290.  abridgment 

(c)  Baines  v.    Wood/ally  6  O.  B.  (d)   Chinnock    v.  Marchionns   of 
K.  S.  667,  28  L.  J.  G.  P.  838.    The  Eli/,  4  D.  J.  S.  638,  646. 
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on  the  circumstances  of  each  particular  case ;  if  the  evi- 
dence of  an  agreement*  consists  of  written  documents, 
it  is  a  question  of  construction  (not  subject  to  any  fixed 
rule  or  presumption)  whether  the  expressed  agreement  is 
final  (a). 

It  is  not  to  be  supposed,  "  because  persons  wish  to  have 
a  formal  agreement  drawn  up,  that  therefore  they  cannot 
be  bound  by  a  previous  agreement,  if  it  is  clear  that  such 
an  agreement  has  been  made ;  but  the  circumstance  that 
the  parties  do  intend  a  subsequent  agreement  to  be  made 
is  strong  evidence  to  show  that  they  did  not  intend  the 
previous  negotiations  to  amount  to   an   agreement"  (h). 
Still  more  is  this  the  case  if  the  first  record  of  the  terms 
agreed  upon  is  in  so  many  words  expressed  to  be  "  subject 
to  the  preparation  and  approval  of  a  formal  contract "  (c). 
But  again  :  "  it  is  settled  law  that  a  contract  may  be  made 
by  letters,  and  that  the  mere  reference  in  them  to  a  future 
formal  contract  will  not  prevent  their  constituting  a  bind- 
ing bargain "  {d).     And  in  Brogden  v.  Metropolitan  Ry. 
Go.  {e),  it  was  held  by  the  House  of  Lords  that  the  con- 
duct of  the  parties,  who  in  fact  dealt  for  some  time  bn  the 
terms  of  a  draft  agreement  which  had  never  been  formally 
executed,  was  inexplicable  on  any  other  supposition  than 
that  of  an  actual  though  informal  consent  to  a  contract 
upon  those  terms. 

The  tendency  of  recent  authorities  is  to  discourage  all 
attempts  to  lay  down  any  fixed  rule  or  canon  as  governing 
these  cases.  The  question  may  however  be  made  clearer 
by  putting  it  in  this  way — whether  there  is  in  the  par- 
ticular case  a  final  consent  of  the  parties  such  that  no  new 
term  or  variation  can  be  introduced  in  the  formal  document 
to  be  prepared  (/). 

{a)  RMsiUr  ▼.  MiUer,  3  App.  Ca.  Jenkins,  8  Ch.  D.  70,  73. 

1124, 1152.  {e)  2   App.    Ga.   666  :  see  Lord 

{h)  Ridgway  v.  Wharton,  6  H.  L.  Cairns'  opinion. 

C.  238, 264, 268,  per  Lord  Cranworth,  {/)  Lord  Blackburn,  3  App.  Ca. 

C,  and  see  per  Lord  Wenrieydale  at  at  p.  1151.      In  addition  to  caHes 

I>p.  305  -6.  already  cited  see  Lewis  ▼.   Bran, 

(r)   Winn  v.  Bull,  7  Ch.  D.  29.  (C.  A.)  8  Q.  B.  D.  667. 

(cQ  Jamea,  L  J.  in  Amnewett  v. 
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Agree-  fj,  Xn  agreement  is  not  a  contract  unless  its  terms  an^, 

be  certain,  certain  or  capable  of  being  made  certain. 

For  the  Court  cannot  enforce  an  agreement  without 
knowing  what  the  agreement  is.  Such  knowledge  can  be 
derived  only  from  the  manner  in  which  the  parties  have 
expressed  their  intention.  If  that  expression  has  no 
definite  meaning,  there  is  nothing  to  go  upon.  The  parties 
may  have  come  to  a  real  agreement,  but  they  must  take 
the  consequences  of  not  having  made  it  intelligible.  Thus 
a  promise  by  the  buyer  of  a  horse  that  if  the  horse  is 
lucky  to  him,  he  will  give  oL  more,  or  the  buying  of 
another  horse,  is  "  much  too  loose  and  vague  to  be  con- 
sidered in  a  court  of  law."  "The  buying  of  another 
horse "  is  a  term  to  which  the  Court  cannot  assign  any 
definite  meaning  (a).  Questions  of  this  kind,  however,  as 
well  as  those  we  spoke  of  in  the  last  paragraph,  arise 
chiefly  where  the  alleged  contract  is  evidenced  by  writing ; 
and  further,  the  importance  of  the  rule  depends  chiefly  if 
not  wholly  on  the  more  general  rule  of  evidence  which 
forbids  the  contents  or  construction  of  an  instrument  in 
writing  to  be  varied  or  supplemented  by  word  of  mouth. 
Certain  aspects  of  this  rule  will  come  before  us  in  a  later 
chapter.  On  the  rules  of  construction  in  general  we  do 
not  enter ;  but  we  may  mention  shortly  as  a  thing  to  be 
borne  in  mind,  that  words  are  to  be  taken  in  the  sense  in 
which  they  were  understood  by  the  parties  using  them  ; 
and  that,  in  the  absence  of  anything  to  show  that  a  dif- 
ferent meaning  was  contemplated,  is  the  sense  in  which  a 
reasonable  man  conversant  with  affairs  of  the  kind  in 
which  the  contract  is  made  would  understand  them. 
The  question  then  is,  can  such  a  sense  be  arrived  at 
vdth  reasonable  certainty  ?  One  or  two  instances  will 
serve  as  well  as  many.  An  agreement  to  sell  an  estate, 
reserving  "the  necessary  land  for  making  a  railway,"  is 
too  vague  (6).     An  agreement  to  take  a  house  "  if  put 

(a)  QxUhing  v.  Z/ynn,  2  B.  &  Ad.  (6)  Pearce  v,  WaUs,  20  Eq.  492. 

282. 
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iuto  thorough  repair/*  and  if  the  drawing-roomA  were 
*' handsomely  decorated  according  to  the  present  style/* 
lias  also  been  dismissed  an  too  uncertain  to  be  enforced  (#/;. 
One  might  at  first  sight  think  it  not  beyond  the  power 
of  a  reasonable  man  or  twelve  reasonable  men  fairly  ac* 
quainted  with  dwelling-houses  to  say  whether  the  repairs 
and  decorations  executed  in  a  particular  house  do  or  do 
not  answer  the  above  description.  It  must  be  observed, 
however,  that  this  was  a  suit  for  specific  performance ;  a 
remedy  which  was  often  refused  by  the  Court  of  Chancery 
without  deciding  whether  or  not  a  contract  existed. 

To  this  head  those  cases  are  perhaps  best  referrtnl  in  mwovy 
which  the  promise  is  illusory,  being  dependent  on  a  condi- 
tion which  in  fiftct  reserves  an   unlimited  option  to  the 
promisor.     "Nulla   promissio  potest  consistere,  quae  ex 
voluntate  promittentis  statum  capit "  (6).     Thus  where  a 
committee  had  resolved  that  for  certain  services  "such 
remuneration  be  made  as  shall  be  deemed   right/'  this 
gave  no  right  of  action  to  the  person  who  had  performed 
the   services;    for  the   committee  alone   were   to  judge 
whether  any  or  what  recompense  was  right  (c).     More- 
over a  promise  of  this  kind,  though  it  creates  no  enforce- 
able contract,  is  so  far  effectual  as  to  exclude  the  proiuisee 
from  falling  back  on  any  contract  to  pay  a  reasonable 
remuneration  which  would  be  inferred  from  the  transaction 
if  there  were  no  express  agreement  at  all.     In  Robetis  v. 
Smith  (d)  there  was  an  agreement  between  A.  and  B.  that 
B.  should  perform  certain  services,  and  that  in  one  event 
(let  us  say  no.  1)  A.  should  pay  B.  a  certain  salary,  but  that 
in  another  event  (no.  2)  A.  should  pay  B.  whatever  A.  might 
think   reasonable.     Event   no.  2    having   happened,  the 
Court  held  there  was  no  contract  which  B.  could  enforce. 
Services  had  indeed  been  rendered,  and  of  the  sort  for 
which  people  usually  are  paid  and  expect  to  be  paid  ;  so 

(a)  Taylor  v.  PoHington,  7  D.  M.  290. 

G.  828.  (d)  4  U.  &  N.  315,  28  L.  J.  Bx. 

{b)  D.  45.  1.  de  verb.  obL  108,  {  1.  164. 
(c)  Tajflar  v.   Brcwtr,  1  M.  &  8. 
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that  in  the  absence  of  express  agreement  there  would  have 
been  a  good  cause  of  action  for  reasonable  reward.  But 
here  B.  had  Expressly  assented  to  take  whatever  A.  should 
think  reasonable  (which  might  be  nothing),  and  had  thus 
precluded  himself  from  claiming  to  have  whatever  a  jury 
should  think  reasonable.  It  would  not  be  safe,  however, 
to  infer  from  this  case  that  under  no  circumstances  what- 
ever can  a  promise  to  give  what  the  promisor  shall  think 
reasonable  amount  to  a  promise  to  give  a  reasonable  reward, 
or  at  all  events  something  which  can  be  found  as  a  fact 
not  to  be  illusory.  The  circumstances  of  each  case  (or  in 
a  written  instrument  the  context)  must  be  looked  to  for 
the  real  meaning  of  the  parties  ;  and  "  I  leave  it  to  you  " 
may  well^mean  in  particular  circumstances  (as  in  various 
small  matters  it  notoriously  does), "  I  expect  what  is  reason- 
able and  usual,  and  I  leave  it  to  you  to  find  out  what  that 
is,"  or,  "  I  expect  what  is  reasonable,  and  am  content  to 
take  your  estimate  (assuming  that  it  will  be  made  in  good 
faith  and  not  illusory)  as  that  of  a  reasonable  man  "  (a). 

Another  somewhat  curious  case  of  an  illusory  promise 
(though  mixed  up  to  some  extent  with  other  doctrines)  is 
Moorhovse  v.  Colvin  (6).  There  a  testator,  having  made 
a  will  by  which  he  left  a  considerable  legacy  to  his 
daughter,  wrote  a  letter  in  which  he  said,  after  mentioning 
her  other  expectations,  "  this  is  not  all :  she  is  and  shall 
be  noticed  in  my  will,  but  to  what  further  amount  I 
cannot  precisely  say."  The  legacy  was  afterwards  revoked. 
It  was  contended  on  behalf  of  the  daughter's  husband, 
to  whom  the  letter  had  with  the  testator's  authority  been 
communicated  before  the  marriage,  that  there  was  a  con- 
tract binding  the  testator's  estate  to  the  extent  of  the 
legacy  given  by  the  will  as  it  stood  at  the  date  of  the 
letter.     But   it  was  held   that    the    testator's   language 

{a)  Such  a  case  (if  it  can  be  sup-  was  for  the  jury  to  ascertain  how 

ported,  8e<i  the   remarks  on  it  in  much  the   defendant,   acting  bona 

Jtobertt  V.   iymith)    was   Bryant   v.  ,/^,  would  or  ought  to  have  awarded. 
Fliffkt,  6  M.  &  W.  114,  where  the  (6)  15  Beav.  341,  848  ;  affd.  by 

majority  of  the  Court  held  that  it  L.J  J.,  /6.  Si'O,  n. 
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expressed  nothing  more  than  a  vague  intention,  although 
it  would  have  been  binding  had  it  referred  to  the  8peci6c 
sum  then  standing  in  the  will,  so  as  to  fix  that  sum  as  a 
minimum  to  be  expected  at  all  events. 

'^He  expressly  promiAes  such  provinion  oaly  as  he  iu  his  will  and 
pleasure  shall  think  fit  If,  on  her  marriage,  the  testator  had  Kai«l, 
'  I  will  give  to  my  child  a  proper  and  safficient  prfiviHirm/  the  (.*ourt 
might  ascertain  the  amount ;  but  if  the  testator  hail  Kaiil,  *  I  will  ^v** 
to  my  child  such  a  provinion  as  I  shall  choose,'  WDuld  it  lie  pn>iM*r 
for  the  Court  (if  he  gave  nothing)  to  say  what  he  ought  to  have 
given  ? " 

7.  Conduct   which   is   relied   on    as    constituting    the  Tacit  ae- 
acceptance  of  a  contract  tnust  (no  less  than  words  relied  ^fVlnuL-t 
on   for  the  same  purpose)  be  unambiguous  and   uncon-  ^J]**.Ijf 
ditional  (a).  guons. 

Where  the  proposal  itself  is  not  express,  then  it  must  Oases  of 
also  be  shown  that  the  conduct  relied  on  as  conveying  the  ^mdi'dons 
proposal  was  such  as  to  amount  to  a  communication  to  ^  tickets, 
the  other  party  of  the  proposer's  intention.  Difficult 
questions  may  arise  on  this  point,  and  in  particular  have 
arisen  in  cases  where  public  companies  entering  into  con- 
tracts for  the  carriage  or  custody  of  gcxnls  have  sought  to 
limit  .their  liability  by  special  conditions  printed  on  a 
ticket  delivered  to  the  passenger  or  depositor  at  the  time 
of  making  the  contract.  The  tendency  of  the  earlier 
cases  on  the  subject  is  to  hold  that  (apart  from  the  statu- 
tory restrictions  of  the  Railway  and  Canal  Traffic  Act, 
1854,  which  do  not  apply  to  contracts  with  steamship 
companies,  nor  to  contracts  with  railway  companies  for  the 
mere  custody  as  distinguished  from  the  carriage  of  goods) 
such  conditions  are  binding.  A  strong  opposite  tendency 
is  shown  in  Herul^son  v.  Stevenson  (6),  where  the  House 
of  Lords  decided  that  in  the  case  of  a  passenger  travelling 

{a)   Warner V,  WiUinffi<M,ZI>rew.  suggest  that  the  contract  is  com- 

523,  53  K  plete  hefore  the  ticket  i«  delivertxl 

{b)  K  R.   2  Sc.  k  I).  470.     Lord  at  all,  so  that  some  other  communi- 

Chelmsford's  and  I^rd  Hatherley's  cation  of  the  special  terms  would 

tUeta  (pp.  477,  479)  go  farther,  sad  have  to  be  shown. 
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by  sea  with  his  luggage  an  indorsement  on  his  ticket 
stating  that  the  shipowners  will  not  be  liable  for  loss  does 
not  prevent  him  from  recovering  for  loss  caused  by  their 
negligence,  unless  it  appears  either  that  he  knew  and 
assented  to  the  special  terms,  or  at  any  rate  that  he  knew 
there  were  some  special  terms  and  was  content  to  accept 
them  without  examination.  Since  this  there  have  been 
two  reported  cases  arising  out  of  the  deposit  of  goods  at  a 
railway  company's  cloak-room  in  exchange  for  a  ticket,  on 
which  were  indorsed  conditions  limiting  the  amount  of 
the  company's  liability  (a).  The  result,  as  it  stands  at 
present,  appears  to  be  that  it  is  a  question  of  fact  in  each 
case  whether  the  notice  given  by  the  company  was 
reasonably  sufficient  to  inform  the  depositor  at  the  time  of 
making  the  contract  that  the  company  intended  to  con- 
tract only  on  special  terms.  A  person  who,  knowing 
this  (6),  enters  into  the  contract,  is  then  deemed  to  assent 
to  the  special  terms ;  but  this,  again,  is  probably  subject 
to  an  implied  condition  that  the  terms  are  relevant  and 
reasonable.  The  whole  subject,  however,  still  remains  by 
no  means  free  from  uncertainty. 


(a)  Ha/rru  v.  Q,  W.  JL  Co,  1  Q. 
B.  D.  516.  Parker  v.  8,  S.  R.  Co,, 
OabeU  v.  S,  E,  R.  Co.,  2  C.  P.  D. 
416,  revg.  in  Parkef'%  case  the  judg- 
ment of  the  C.  P.  Div.  1  C.  P.  D. 
618.  Compare  Burke  ▼.  8,  B.  R  Co.^ 
6  0.  P.  D.  1. 

(6)  Are  reasonable  means  of  know- 
ledge emiivalent  to  actual  know- 
ledge f  It  seems  better  on  principle 
to  say  that  actual  knowledge  may  be 
inferred  as  a  fact  from  reasonable 
means  of  knowledge,  and  inferred 
against  the  bare  denial  of  the  party 
whose  interest  it  was  not  to  know. 
This  is  one  of  the  rules  of  evidence 
which  are  apt  in  particular  depart- 
ments to  harden  into  rules  of  law. 
But  *' constructive  notice,''  after 
being  fostered  to  a  monstrous  growth 
by  we  Court  of  Chancery,  is  now 
in  deserved  discredit.  Compare 
Ulpian*s  remarks  on  a  fairly  analo- 


gous case,  D.  14.  8.  de  inst.  act.  11. 
§  2,  8.  De  quo  palam  proscriptum 
fuerit,  ne  cum  eo  eontrahatur,  is 
praepositi  loco  non  habetur.  .... 
Proscribere  palam  sic  aocipimus : 
dans  Uteris,  undo  de  piano  recte 
legi  possit,  ante.tabemam  scilicet, 
vel  ante  eum  locum,  in  quo  nego- 
tiatio  ezeroetur,  non  in  loco  remoto, 
sed  in  evident!  ....  Certe  si  quis 
dicat  ignorasse  se  literas,  vel  non 
observasse  quod  propositum  erat, 
cum  multi  legerent,  cumque  palam 
esset  propositum,  non  audietur.  One 
cannot  help  observing  that  before 
the  recent  cases  on  the  subject  the 
conditions  printed  by  railway  com- 
panies on  their  tickets,  and  the 
corresponding  notices  exhibited  by 
them,  were  far  from  being  "claris 
Uteris,  unde  de  piano  recte  legi 
possit»"  or  **  in  k>co  evident!." 
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The  ordinary  rules  of  proposal  and  acceptance  do  not  ^  ^ 

apply,  as  we    said  at  the   beginning  of  this  chapter,  to  ^deed. 

pioniises  made  by  deed.     It  is   established   by  a  series 

of  authorities  which  appear  to  be  confirmed  by  the  ratio 

decideruli  of  Xenoa  v.   WicJcham  (a),  in  the  House  of 

Lords  (though  perhaps  the  doctrine  was  not  necessary  for 

the  decision   itself),  that  a  promise  so  made  is  at  once 

operative  without  regard  to  the  other  party's  acceptance. 

It  creates  an  obligation  which  whenever  it  comes  to  his 

knowledge  affords  a  cause  of  action  without  any  other 

signification   of  his   assent,  and   in   the  meanwhile  it  is 

irrevocable.     Nearly   all   the   cases,   it   is   true,   were  on 

instruments  involving  matter  of  conveyance  as  well  as  of 

contract.     But  no  distinction  is  made  or  suggested  on  that 

ground.     The  general  principles  of  contract  are,  however, 

respected  to  this  extent,  that  if  the  promisee  refuses  his 

assent  when  the  promise  comes  to  his  knowledge  the  con- 

tcacLis  avoided* 

*'  If  A.  make  an  obligation  to  B.,  and  deliver  it  to  C.  to 
the  use  of  B.,  this  is  the  deed  of  A.  presently  ;  but  if  C. 
offers  it  to  B.,  then  B.  may  refuse  it  in  pais  "  (i.  e,  with- 
out formality)  ''and  thereby  the  obligation  will  lose  its 
force."  (6). 


(a)  L.  K  2  H.  L.  296.  The 
previous  cases  were  Doe  cL  Oamont 
T.  Knight,  5  B.  &  O.  671  (a  mort- 
gageX  BatUm  ▼.  ScoU,  6  Sim.  81,  the 
like,  HaU  ▼.  Palmer,  18  Ju  J.  Ch. 
352  (bond  to  secure  annuity  after 
oUigor's  death),  Fletcher  v.  Fletcher, 
14  Lu  J.  Ch.  66  (covenant  for  settle- 
ment to  be  made  by  executors).  As 
toXena  ▼.  Wkkham,  that  case  might 
have  been  decided  on  the  ground 


that  the  company's  execution  of  the 
policy  was  the  acceptance  of  the 
plaintiffs'  proposal,  and  the  plaintiffs' 
broker  was  their  agent  to  receive 
communication  of  the  acceptance. 
But  that  ground  is  distinctly  not 
relied  upon  in  the  opinions  of  the 
Lords :  see  at  pp.  820,  828. 

(6)  Butler  and  Baker's  case,  8  Co. 
Bep.  26,  quoted  by  Blackburn  J., 
L.  R.  2  H.  L.  at  p.  812. 
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CHAPTER  II. 

Capacity  of  Parties. 

VariatioDB      All  statements  about  legal  capacities  and  duties  are 
^^^"**  taken,  unless  the  contrary  be  expressed,  to  be  made  with 
reference  to  "  lawful  men,"  citizens,  that  is,  who  are  not  in 
any  manner  unqualified  or  disqualified  for  the  full  exer- 
cise of  a  citizen's  normal  rights.     There  are  several  ways 
in  which  persons  may  be  or  become  incapable,  wholly  or 
partially,  of  doing  acts  in  the  law,  and  among  other  things 
Disabfli-     of  becoming  parties  to  a  binding  contract.     All  persons 
^i^nmi       ^^^^  attain  a  certain  age  before  they  are  admitted  to  full 
persons :     freedom  of  action  and  disposition  of  their  property.     This 
Infancy.     -^  y^^^  ^  necessary  recognition  of  the  actual  conditions  of 
man's  life.     The  age  of  majority,  however,  has  to  be  fixed 
at  some  point  of  time  by  positive  law.     By  English  law  it 
is  fixed  at  twenty-one  years ;  and  every  one  under  that  age 
is  called  an  infant  (Co.  lit.  171  6). 
CoYerture.      Every  woman  who  marries  has  to  sustain,  as  incident  to 
her  new  status,  technically  called  coverture,  a  loss  of  legal 
capacity  in  various  respects;  a  loss  expressed,  and  once 
supposed  to  be  sufficiently  explained,  by  the  fiction  that 
husband  and  wife  are  one  person. 
Inaanity,        Both  men  and  women  may  lose  their  legal  capacity, 
^^  permanently  or  for  a  time,  by  an  actual  loss  of  reason. 

This  we  call  insanity  when  it  is  the  result  of  established 
mental  disease,  intoxication  when  it  is  the  transient  effect 
of  drink  or  narcotics.  Similar  consequences,  again,  may  be 
attached  by  provisions  of  .positive  law  to  conviction  for 
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criminal  offences.  Deprivation  of  oivil  rights  abo  tuay  be, 
and  has  been  in  England  in  some  particular  caffes,  a  sub- 
stantive penalty ;  but  it  is  not  thus  used  in  any  part  of  our 
law  now  in  practical  operation. 

On  the  other  hand,  the  capacity  of  the  **  lawfiil  man  "  *«*•«>«»«» 

....  of  iuitar»l 

receives  a  vast  extension  in  its  application,  while  it  re-  mp^dty : 
mains  unaltered  in  kind,  by  the  institution  of  agency.  ■•f«***y- 
One  man  may  empower  another  to  perform  acts  in  the 
law  for  him  and  acquire  rights  and  duties  on  his  behalf. 
By  agency  the  individual's  legal  personality  is  mu1tiplie<l 
in  space,  as  by  succession  it  is  continued  in  time.  Tlie 
thing  is  now  bo  familiar  that  it  is  not  easy  to  realize  itM 
importance,  or  the  magnitude  of  the  step  taken  by  legal 
theory  and  practice  in  its  full  recognition.  We  may  be 
helped  to  this  if  we  remember  that  in  the  Roman  system 
there  is  no  law  of  agency  as  we  understand  it  The  slave, 
who  did  much  of  what  is  now  done  by  free  servants  and 
agents,  was  regarded  as  a  mere  instrument  of  acquisition 
for  his  owner,  except  in  the  special  classes  of  cases  in 
which  either  slaves  or  freemen  might  be  in  a  position 
analogous,  but  not  fully  equivalent,  to  that  of  a  modem 
agent.  As  between  the  principal  and  his  agent,  agency  is 
a  special  kind  of  contract.  But  it  differs  from  other  kinds 
of  contract  in  that  its  legal  consequences  are  not  exhausted 
by  performance.  Its  object  is  not  merely  the  doing  of 
specified  things,  but^  the  creation  of  new  and  active  legal 
relations  between  the  principal  and  third  persons.  Hence 
it  may  fitly  have  its  place  among  the  conditions  of  con- 
tract in  general,  though  the  mutual  duties  of  principal  and 
agent  belong  rather  to  the  treatment  of  agency  as  a  species 
of  contract. 

While  the  individual  citizen's  powers  are  thus  extended  Artificial 
by  agency,  a  great  increase  of  legal  scojh)  and  safety  is  ^'^"■' 
given  to  the  conjoint  action  of  many  by  their  association 
in  a  corporate  body  or  artificial  person.     The  development 
of  corporate  action  presupposes  a  developed  law  of  agency, 

s 
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since  a  corporation  can  manifest  its  legal  existence  only 
through  the  acts  of  its  agents.  And  as  a  corporation,  in 
virtue  of  its  perpetual  succession  and  freedom  from  all  or 
most  of  the  disabilities  which  may  in  fact  or^  in  law  affect 
natural  persons,  has  powers  exceeding  those  of  a  natural 
person,  so  those  powers  have  to  be  defined  and  limited  by 
sundry  rules  of  law,  partly  for  the  protection  of  the  indi- 
vidual members  of  the  corporation,  partly  in  the  interest 
of  the  public. 

We  proceed  to  deal  with  these  topics  in  the  order  indi- 
cated: and  first  of  the  exceptions  to  the  capacity  of 
natural  persons  to  bind  themselves  by  contract 


I.  Infants. 

Infante^       An  infant  is  not  absolutely  incapable  of  binding  himself, 

to  tod  *^  but  is,  generally  speaking,  incapable  of  absolutely  binding 

themselveB  himself  by  contract  (a).     His  acts  and  contracts  are  void- 

i^J^'      able  at  his  option,  subject  to  certain  statutory  and  other 

]^^^^     exceptions,  which  are  partly  definite,  partly  not  definable 

of  the  law.  in  terms  but  capable  of  reasonable  definition  in  practice, 

and  partly  both  indefinite  and  doubtful.     The  following 

seems  the  nearest  approach  to  a  statement  in  general 

terms  that  can  safely  be  made. 

By  the  common  law  a  contract  made  by  an  infant  is 
generally  voidable  at  the  infant's  option,  such  option  to  be 
exercised  either  before  (6)  his  attaining  his  majority  or  in 
a  reasonable  time  afterwards. 

Where  the  obligation  is  incident  to  an  interest  (or  at  all 
events  to  a  beneficial  interest)  in  property,  it  cannot  be 
avoided  while  such  interest  is  retained. 
Exceptions — 
A.     Void  agreements. 
By  the  Infants'  Relief  Act,  1874,  loans  of  money  to 

(a)  Stated  in  tliis  form  by  Hayes,  {h)  As  to  this  see  p.  68,  below. 

J.,  14  Jr.  C.  L.  B.,  at  p.  856. 
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infants,  oontractB  for  the  sale  to  them  of  goods  other  than 
neoes8ariea>  and  accounts  stated  with  them  are  absolutely 
?oid ;  and  no  action  can  be  brought  on  a  ratification  of 
any  contract  made  during  infancy. 

(When  the  agreement  of  an  infant  is  such  that  it 
cannot  be  for  his  benefit,  it  is  said  to  be  absolutely 
void  at  common  law;  but  this  distinction  is  exceed- 
ingly doubtful,  if  not  altogether  exploded  by  modem 
authorities.) 

R     Valid  contracts. 

An  infant's  contract  is  valid  if  it  appears  to  the  Court 
to  be  beneficial  to  the  infant,  and  in  particular  if  it  is  for 
necessaries. 

Ejc^pUiTvation, — **  Necessaries  *'  indude  all  such  goods, 
commodities,  and  services  as  are  reasonably,  necessary  for 
the  use  and  benefit  of  a  person  in  the  circumstances  and 
condition  of  life  of  the  contracting  party. 

Moreover  in  certain  cases  infants  are  enabled  to  make 
binding  contracts  by  custom  or  statute. 

An  infant  is  not  liable  for  a  wrong  arising  out  of  or 
immediately  connected  with  his  contract,  such  as  a  frau- 
dulent representation  at  the  time  of  making  the  contract 
that  he  is  of  full  age.  But  an  infant  who  has  represented 
himself  as  of  full  age  is  bound  by  payments  made  and  acts 
done  at  his  request  and  on  the  faith  of  such  representations, 
&Qd  is  liable  to  restore  any  advantage  he  has  obtained  by. 
such  representations  to  the  person  from  whom  he  has 
obtained  it. 

1.  Of  the  c<mtnict8  oj  infards  in  general  at  common  Of  infants* 
hw,  amd  as  affected  by  the  Act  of  1874.  to  grawal: 

It  will  be  convenient  to   depart  somewhat  from   the  "»a » ^ 
onler  of  the  foregoing  general  statement  for  the  purpose  of  distinction 
considering  this  whole  subject  together.     It  has  been  com-  ^^*  ^™® 
monly  said  that  an  agreement  made  by  an  infant,  if  such  void, 
that  it  cannot  be  for  his  benefit,  is  not  merely  voidable, 
but  absolutely  void ;  though  in  general  his  contracts  are 
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only  voidable  at  his  option  (a).  This  distinction,  it  is 
submitted,  is  in  itself  unreasonable,  and  is  supported  by 
little  or  no  real  authority,  while  there  is  considerable 
authority  against  it.  The  unreasonableness  of  it  seems 
hardly  to  need  any  demonstration.  The  object  of  the  law, , 
which  is  the  protection  of  the  infant,  is  amply  secured  by 
not  allowing  the  contract  to  be  enforced  against  him 
during  his  infancy,  and  leaving  it  in  his  option  to 
affirm  or  repudiate  it  at  his  full  age  (6).  Moreover 
the  distinction  is  arbitrary  and  doubtful,  for  it  must 
always  be  difficult  to  say  whether  a  particular  contract 
cannot  possibly  be  beneficial  to  the  party.  As  for  the 
authorities,  the  word  void  is  no  doubt  frequently  used : 
but  then  it  is  likewise  to  be  found  in  cases  where  it  is 
quite  settled  that  the  contract  is  in  truth  only  voidable. 
And  as  applied  to  other  subject-matters  it  has  been  held 
to  mean  only  voidable  in  formal  instruments  (c)  and  even 
in  Acts  of  Parliament  (d).  Thus  the  language  of  text- 
writers,  of  judges,  and  even  of  the  legislature,  is  no  safe 
guide  apart  from  actual  decisions. 
Kxamina-  But  when  we  look  at  the  decisions  they  appear  to 
thorities:  establish  in  the  cases  now  in  question  only  that  the  con- 
as  to  bonds,  tj-a^^  cannot  be  enforced  against  the  infant,  or  some  other 
collateral  point  equally  consistent  with  its  being  only  void- 
able, except  when  they  show  distinctly  that  the  contract  is 
voidable  and  not  void.  Thus  an  infant's  bond  with  a 
penalty  and  conditioned  for  the  payment  of  interest 
hafi  been  supposed  to  be  wholly  void ;  but  nothing  more 
is  decided  than  that  being  under  seal  it  cannot  be  ratified 
save  by  an  act  of  at  least  equal  solemnity  with  the  original 


(a)  Another  distinction  is  made 
as  to  deeds  taking  complete  effect 
by  delivery  or  otherwise.  See  Shepp. 
Touchst  239  ;  Co.  Lit.  51  6,  note ; 
3  Burr.  1805  ;  2  Dr.  &  W.  340.  But 
this  is  of  little  practical  importance, 
and  not  material  to  the  present 
subject. 

(&)  We  are  now  speaking  only  ef 
the  common  law. 


(c)  Lincoln  CoUege^t  Ca.  8  Co.  Kep. 
59  b ;  Doe  d.  Bryan  ▼.  Bancki,  4  B. 
ft  Aid.  401  ;  Malins  ▼.  Preenumt  4 
Bing.  N.  C.  895. 

(d)  Compare  Davenport  v.  Jleg.  (J. 
C,  from  Queensland),  3  App.  Ca.  »t 
p.  128,  with  Qovemort  of  Magdalen 
Hoipital  V.  KnotU,  4  App.  Ca.  824, 
in  which  case  this  latitude  has  at 
last  been  restrained. 
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instrument :  in  the  case  referred  to  one  judge  (Bayley,  J.) 
rested  his  judgment  simply  on  the  law  stated  by  Coke,  who 
only  says  that  an  infant's  bond  with  a  penalty,  even  if 
given  for  necessaries,  shall  not  bind  him  {a\  A  stronger 
case  is  Thornton  v.  lUingworth  (b),  where  the  judges  said 
in  terms  that  an  infant's  contract  to  buy  goods  for  the  pur-  PoiehMe 
poses  of  trade  is  absolutely  void,  not  voidable  only :  but  all  jJ^^T^ '" 
that  had  to  be  decided  was  that  a  ratification  after  action 
brotight  was  no  answer  to  the  defence  of  infancy ;  and  the 
dicta,  as  pointed  out  by  Mr.  Benjamin,  are  inconsistent 
with  a  former  case  of  higher  authority  (but  which  seems 
not  to  have  been  cited)  where  an  infant  was  allowed  to  sue 
on  a  trading  contract  for  the  purchase  of  chattels,  the  only 
special  circumstance  being  that  he  had  already  paid  part 
of  the  price,  so  that  it  was  clearly  for  his  benefit  that  he 
should  be  able  to  enforce  the  contract.  The  decision  was 
put  on  this  ground  in  the  Court  of  K.B.  by  Lord  Ellen* 
borough,  but  the  broader  opinion  was  expressed  by  Darapier, 
J.,  that  the  other  party  could  in  no  case  avoid  the  contract, 
and  that  the  contracts  of  infants  are  as  to  their  validity  of 
two  kinds  only,  those  which  are  clearly  for  the  infant's 
benefit  and  therefore  bind  him,  and  those  which  are  not  so 
and  are  voidable  at  his  option.  The  Court  of  Exchequer 
Chamber  affirmed  the  judgment  without  calling  on  counsel 
to  support  it,  holding  that  **  the  general  law  is  that  the 
contract  of  an  infant  may  be  avoided  or  not  at  his  own 
option,"  and  that  this  case  was  no  exception  (c).  In  a  much  Contract 
later  case  the  following  opinion  was  given  by  the  Court  of 
Queen's  Bench  on  the  conviction  of  a  servant  for  unlaw- 
fully absenting  himself  from  his  master's  employment : — 

"  Among  niany  objections  one  appears  to  us  dearly  fatal.  He  waj 
an  infant  at  the  time  of  entering  into  the  agreement,  M-hich  authorizes 
the  master  to  stop  his  wages  when  the  steam  engine  is  stopped 

(a)  Bof^  v.  IHndey,  3  M.  ft  a  (&)  2  B.  &  C.  824. 

477  ;  Co.  lit.  172  a.    The  case  is  (c)  Benjamin  on  Sale,  23  ;  War* 

not  accepted  withont  qoestion  in  voiek  v.  Brueef  2  M.  &  S.  205,  in  Ex. 

America :  Paraons  on  Contracts,  269  Cb.  6  Taont  118. 
n.  (Ist  ad.). 
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working  lor  any  cause.  An  agreement  to  serve  for  wages  may  be  for 
the  infant's  benefit  (a)  ;  but  an  agreement  which  compels  him  to 
serve  at  all  times  during  the  term  but  leaves  the  master  free  to  stop 
his  work  and  his  wages  whenever  he  chooses  to  do  so  cannot  be  con- 
sidered as  beneficial  to  the  servant.  It  is  inequitable  and  wholly 
void.    The  conviction  must  be  quashed  "  (6). 

But  this  decided  only  that  the  agreement  was  not  en- 
forceable against  the  infant.  The  Court  cannot  have  meant 
to  say  that  if  the  master  had  arbitrarily  refused  to  pay 
wages  for  the  work  actually  done  the  infant  could  not  have 
sued  him  on  the  agreement.  Again,  it  is  said  that  a  lease 
made  by  an  infant,  without  reservation  of  any  rent  (or  even 
not  reserving  -the  best  rent),  is  absolutely  void.  But  this 
opinion  is  strongly  disputed  in  Bacon's  Abridgment,  and 
also  disapproved  by  Lord  Mansfield,  whose  judgment  Lord 
St.  Leonards  has  adopted  as  good  law,  though  the  actual 
decision  was  not  on  this  particular  point  in  either  case  (c). 
And  in  a  modern  Irish  case  (d)  it  has  been  expressly 
decided  that  at  all  events  a  lease  made  by  an  infant 
reserving  a  substantial  rent,  whether  the  best  rent  or  not, 
is  not  void  but  voidable ;  and  further  that  it  is  not  well 
avoided  by  the  infant  granting  another  lease  of  the  same 
property  to  another  person  after  attaining  his  full  age. 
The  Court  inclined  to  think  that  some  act  of  notoriety  by 
the  lessor  would  be  required,  such  as  entering,  bringing 
ejectment,  or  demanding  possession  ;  however  there  was 
another  reason,  namely,  that  the  second  lease  might  be 
construed  as  only  creating  a  future  interest  to  take  effect 
on  the  determination  of  the  first.     With  regard  to  the  first 


{a)  It  seems  that  prima  facie  it  is 
BO,  even  if  it  contains  clauses  im- 
posing  penalties,  or  giving  a  power 
of  dismissal,  in  certain  events : 
Wood  V.  Fenwiri:,  10  M.  &;  W.  196  ; 
Ledie  v.  FUzpatrick,  3  Q.  B.  D.  229, 
distinguishing  Ret/,  v.  Lord  (next 
note). 

(6)  Beg,  v.  Lord,  12  Q.  B.  767,  17 
L.  J.  M.  C.  181,  where  the  head 
note  rightly  says  "  void  against  the 


infant" 

(c)  Bac.  Ab.  4.  361  ;  Zouch  v. 
ParsorUf  3  Burr.  1794  (where  the 
decision  was  that  the  reconveyance 
of  a  mortgagee's  infant  heir,  the 
mortgage  being  properly  paid  off, 
could  not  be  avoided  by  bis  entry 
before  full  age)  :  AlUth  v.  Jff«n,  2 
Dr.  &,  W.  307,  340. 

id)  Slator  v.  Bradff,  14  Ir.  C.  L. 
61. 
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reason  it  seems  to  have  been  thought  not  immaterial  that 
a  freehold  estate  (for  the  life  of  the  lessor  or  twenty-one 
years)  had  passed  by  the  original  lease.  There  is  good 
English  authority  for  the  proposition  that  if  a  lease  made  by 
an  infant  is  beneficial  to  him  he  cannot  avoid  it  at  all  (a). 
It  appears  to  be  agreed  that  the  sale,  purchase  (6),  or  Sale^  &&, 
exchange  (c)  of  land  by  an  infant  is  both  as  to  the  contract  ^"^ 
and  as  to  the  conveyance  only  voidable  at  his  option. 

Again,  there  is  no  doubt  that  an  infant  may  be  a  partner  Parte«r- 
or  shareholder  (though  in  the  latter  case  the  company  may  ghM«£id- 
refuse  to  accept  him)  (d) ;  and  though  he  cannot  be  made  ^- 
liable  for  partnership  debts  during  his  infancy,  he  is  bound 
by  the  partnership  accounts  as  between  himself  and  his 
partners  and  cannot  claim  to  share  profits  without  contri- 
buting to  losses.     And  if  on  coming  of  age  he  does  not 
expressly  disaffirm  the  partnership  he   is  considered  to 
^ffinn  it,  or  at  any  rate  to  hold  himself  out  as  a  partner, 
and  is  thereby  liable  for  the  debts  of  the  firm  contracted 
«ince  his  majority  (e). 

The  liability  of  an  infant  shareholder  who  does  not 
repudiate  his  shares  to  pay  calls  on  them  rests,  as  far  as 
existing  authorities  go,  on  a  somewhat  different  form  of 
the  same  principle  (of  which  afterwards).  As  to  contri- 
bution in  the  winding  up  of  a  company,  Mr.  Justice  Lindley 
(-.  1356)  "  is  not  aware  of  any  case  in  which  an  infant  has 
l>een  put  on  the  list  of  contributories.  Upon  principle, 
however,  there  does  not  appear  to  be  any  reason  why  he 
should  not,  if  it  be  for  his  benefit ;  and  this,  if  there  are 
surplus  assets,  might  be  the  case."  Otherwise  he  cannot 
be  deprived  of  his  right  to  repudiate  the  shares,  unless 
perhaps  by  fraud ;  but  in  any  case  if  he  **  does  not  repudiate 

(a)  Maddon   v.   WhiU,   2   T.  JEL  iu£ant  after  the  infant  has  trans- 

159.  ferred  over  to  a  person  tui  turn; 

{b)  Co.  Lit.  2  6,  Bac.  Ab.  Infancy  Oooch's  ca.    8  Gh.  266.     And  see 

I.  8  (4,  860).  IJndley,  2.  1405—6. 

(e)  Co.  Lit.  51  6.  {e)  IJndley,  1.  80—88 ;   Ooode  r. 

id)  Bnt  the  oom]>any  cannot  dis-  Uarrimm^  5  B.  fc  Aid.  147. 
pttte  the  val^ty  of  a  transfer  to  an 
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his  shares,  either  while  he  is  an  infant  or  within  a  reason- 
able time  after  he  attains  twenty-one,  he  will  be  a  contri- 
butory," and  still  more  so  if  after  that  time  he  does  any- 
thing showing  an  election  to  keep  the  shares.  On  the 
whole  it  is  clear  on  the  authorities  (notwithstanding  a  few 
expressions  to  the  contrary),  that  both  the  transfer  of 
shares  to  an  infant  and  the  obligations  incident  to  his 
holding  the  shares  are  not  void  but  only  voidable  (a). 


Marriage.  Marriage  is  on  a  different  footing  from  ordinary  con- 
tracts (6),  and  it  is  hardly  needful  to  say  in  this  place  that 
the  possibility  of  a  minor  contracting  a  valid  marriage  has 
never  been  doubted  in  any  of  our  Courts.  Even  if  either 
or  both  of  the  parties  be  under  the  age  of  consent  (four- 
teen for  the  man,  twelve  for  the  woman)  the  marriage  is 
not  absolutely  void,  but  remains  good  if  when  they  are  both 
of  the  age  of  consent  they  agree  to  it  (c).  But  the 
Marriage  Act,  4  Geo.  4,  c.  76  (ss.  8,  22),  makes  it  very 
difficult,  though  not  impossible,  for  a  minor  to  contract 
a  valid  marriage  without  the  consent  of  parents  or 
guardians  (cZ). 

As  to  promises  to  many  and  marriage  settlements,  it 
has  long  been  familiar  law  that  just  as  in  the  case  of  his 
other  voidable  contracts  an  infant  may  sue  for  a  breach  of 
promise  of  marriage,  though  not  liable  to  be  sued  (e).  An 
infants  marriage  settlement  is  not  binding  on  the  infant 
unless  made  under  the  statute  (see  posty  p.  73),  and  the 


Fromiflee 
to  marry 
and  mar- 
riage set- 
tlement)}. 


(a)  Lunuden^s  co.  4  Cli.  81  ; 
(ioocKt  CO.  8  Ch.  266  :  q>.  p.  63, 
infra. 

(6)  Continental  writers  have 
wasted  much  ingenuity  in  debating 
with  which  class  of  contracts  it 
should  be  reckoned  Say.  Syst. 
§  141  (3.  317);  OrtoUn  on  Inst 
2.  10. 

(c)  Booon  Abr.  4.  336. 

(c^)  In  most  Continental  countries 
the  earliest  age  of  legal  marriage  is 
fixed:  in  Fnmce  it  is  eighteen  for 
the  man,  fifteen  for  the  woman,  and 
consent  of  parents  or  lineal  onoestors 


is  required  up  to  the  ages  of  twenty- 
five  and  twenty -one  respectively. 
(Code  Civ.  144,  sqq.)  But  this 
consent  may  be  dispensed  with 
in  various  ways  by  matter  sub- 
sequent or  lapse  of  time  :  see  art. 
182,  183,  185.  The  marriage  law 
of  other  states  (except  some  where 
the  canon  law  still  prevails)  appears 
to  di£fer  little  on  the  average  from 
the  law  of  France  in  this  particular. 
(«)  Booon,  Abr.  Infancy  and  Age, 
I.  4.(4.  370).  Per  Lord  Ellen- 
borough,  Wanoick  v.  Bruce,  2  M.  & 
S.  205. 
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Court  of  Chancery  has  no  power  to  make  it  binding  in  the 
case  of  a  ward  (a).      A  settlement  of  a  female  infant  s 
general  personal  property,  the  intended  huHband  being  of 
fidl  age  and  a  party,  can  indeed  be  enforced,  but  as  the 
contract  not  of  the  wife  but  of  the  husband ;  the  wife's 
personal  property  passing  to  him  by  the  marriage,  he  is 
bound  to  deal  with  it  according  to  his  contract  (6).     How- 
ever, in  any  case  the  settlement  is  not  void  but  only  Toid- 
able ;  it  may  be  confirmed  by  the  subsequent  conduct  of 
the  party  when  of  full  age  and  nm  iuris  (c).    Again  an  yytf>M* 
infant's  contract  ona  bill  of  exchange  or  promissory  note  mcnto. 
was  once  supposed  to  be  wholly  void,  but  is  now  treatotl  ^^?2"** 
as  only  voidable  {(J).    The  same  holds  of  an  account  statetl  ;  apinkm  <if 
and  here  the  decisive  case  is  a  strong  authority  in  favour  ^^!"^ 
of  the  general  contention  that  a  contract  is  not  in  any  case  chequer  on 
absolutely  void  by  reason  of  the  party's  infancy.     The  qu«S!^ii. 
Court  said : — 

^The  armament  on  behalf  of  the  defendant  was  that  an  account 
stated  by  an  infieint  is  not  luen^Iy  vui<lable  but  actually  voiil,  ho  that 
no  subsequent  ratification  can  make  it  of  any  avail.  But  we  can  see 
no  sound  or  reasonable  distinction  in  this  respect  between  the  liability 
of  an  infant  on  an  account  stated  and  hw  liability  for  goods  8f)ld  and 
delivered  or  an  any  other  cantrcLct  .  .  .  The  general  doctrine  is  that  a 
party  may  after  he  attains  the  age  of  twenty-one  years  ratify  and  ho 
make  himself  liable  on  contracts  made  during  infancy.  We  think 
that  on  principle  unop{><Med  by  authority  thii«  may  lie  <lone  on 
a  contract  arising  on  an  acc«>uut  ntated  as  well  as  on  any  other 
contract  **  (e). 

This  may  be  claimed,  we  think,  as  a  very  strong  modern 
judicial  opinion,  and  so  far  as  we  know  it  remains  uncon- 
tradicted by  any  equal  authority  of  later  date.     Nor  is  Textwri- 
the  sanction  of  approved  text- writers  wanting  for  the  same  American 
view.     Mr.  Leake  takes  no  notice  whatever  of  the  current  »othc»ri- 

tiei*. 

(a)  Pidd  V.  Moore,  7  D.  M.  (}.  undisputed  ia  Harris  v.  WaU,  1  Ex. 

691, 710.  122. 

(6)  Davidson  Conv.  3,  pt.  2.  728.  {e)   WiUiamt  t.  Moor,  11  M.  &  W. 

(e)  J)avU$  T.  Daviet,  9  Eq.  46a.  256,  264,  266,  12  L.  J.  Ex.  258. 
{d)  Bylos  on  Bilk,  59  (10th  ed.) ; 
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Conclu-  doctrine  of  the  books;  and  a  learned  American  writer  says 
reason  for  it  has  been  declared  in  American  Courts  to  be  "unsatis- 
holding      factory,  liable  tc   many  exceptions,  and  difficult  of  safe 

any  con-  .        .  ,  r  ' 

tracts  of  application/'  and  himself  takes  it  for  the  better  opinion 
voidTat  ^^^^  contracts  made  by  infants  are  not  in  any  case  on  that 
^'  L-  account  absolutely  void  (a).  Sir  W.  Anson  (6)  fully  approves 
the  present  writer's  argument.  On  the  whole,  then,  we 
have  seen  that  in  several  important  classes  of  cases  (in- 
cluding some  that  were  formerly  supposed  exceptional)  an 
infant's  contract  is  certainly  not  void :  and  we  have  also 
seen  that  there  is  not  any  clear  authority  for  holding  that 
in  any  case  it  is  in  fact  void.  And  it  is  perhaps  not  neces- 
sary to  seek  or  oflFer  any  further  justification  for  refusing 
to  admit  an  ill-defined  and  inconvenient  class  of  exceptions, 
of  which  no  positive  instance  can  be  found. 


Infant  There  is  one  exception  to  the  rule  that  an  infant  may 

hAve  m)eci-  ^i^force  his   Voidable   contracts   against   the   other  party 

fie  perfor-  during  his  infancy,  or  rather  there  is  one  way  in  which  he 

cannot  enforce  them.     Specific  performance  is  not  allowed 

at  the  suit  of  an  infant,  because  the  remedy  is  not  mutual, 

the  infant  not  being  bound  (c). 

At  what         An  infant  may  avoid  his  voidable  contracts  (with  prac- 

may  avoid  ^^^'^Y  ^^^^  ^^  ^^  exceptions)  either  before  or  within  a 

his  con-      reasonable   time  after   coming  of  age:   the  rule  is  that 

"  matters  in  fait  [i.e.,  not  of  record]  he  shall  avoid  either 

within  age  or  at  full  age,"  but  matters  of  record  only 


(a)  Parsons  on  Contracts  (1st  ed.), 
244,  and  see  note  {&.  It  appears  that 
the  misleading  confusion  of  ix>id  and 
voidable  occurs  in  American  no  less 
than  in  English  reports:  op.  cU,  p. 
275,  note.  It  should  be  mentioned, 
however,  that  a  more  recent  author 
(Hilliard  on  Contracts,  2,  129)  ad- 
heres to  the  old  division  of  them 
into  three  classes  as  binding,  void, 
and  voidable,  and  citctn  a  case  de- 
cided in  Maine  where  it  is  very 
clearly  expressed. 


The  learned  judge,  however,  aUows 
only  contracts  for  necessaries  to  be 
binding,  which  on  the  English  autho- 
rities is  certainly  too  narrow,  and 
swells  the  class  of  void  contracts  by 
instances  of  acts  that  are  not  pro- 
perly contracts  at  alL  Mr.  W.  W. 
Story  (On  Contracts,  §  101,  sqq.) 
also  adopts  the  threefold  division. 

(6)  Principles  of  the  English  Law 
of  Contract,  p.  98. 

(r)  Flight  V.  Bolland,  4  Russ.  298. 
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within  age  (Co.  Lit.  3806)  (a\  However,  where  the  uattin* 
of  the  ca^e  admits  of  it,  an  infant's  aflSnnaticm  or  repudia- 
tion of  his  contract  while  he  is  still  a  minor  in  treatinl  an 
only  provisional ;  he  cannot  deprive  himself  of  the  right 
to  elect  at  full  age,  and  only  then  can  his  election  be  am- 
clusively  determined  (6).  There  is  no  express  authority 
for  the  saving  words  we  have  introduced  into  this  proposi- 
tion, but  they  are  obviously  required ;  in  the  case  of  an 
infant  shareholder,  for  instance,  the  iinqualifie<l  applica* 
tion  of  it  might  make  it  impossible  for  anybody  to  deal 
with  the  shares  until  he  came  of  age.  Indeed  there  is  no 
lack  of  authority  to  show  that  here  as  in  other  cqm's,  so 
far  as  the  interests  of  third  persons  are  conceme<l,  and  Ut 
some  extent  also  as  regards  acts  done  by  the  parties  theni- 
selves  on  the  faith  of  the  contract^  voitlable  means  not  in- 
valid until  ratified,  but  valid  until  rescinded  (c).  If  an  Moiwy 
infant  pays  a  sum  of  money  under  a  contract,  in  constdeni  ^{ded  ^ 
tion  of  which  the  contract  is  wholly  or  partly  performed  ^iJ*'*^ 
by  the  other  party,  he  can  acquire  no  right  to  recover  the  recover 
money  back  by  rescinding  the  contract  when  he  comes  of  ** 
'Age.  Such  is  the  case  of  a  premium  paid  for  a  lease  (c/), 
or  of  the  price  of  goods  (not  being  necessaries)  sold  and 
delivered  to  an  infant  and  paid  for  by  him :  and  so  if  an 
infant  enters  into  a  partnership  and  pays  a  premium,  he 
cannot  either  before  or  after  his  full  age  recover  it  back, 
nor  therefore  prove  for  it  in  the  bankruptcy  of  his 
I>artner8  (e). 

We  must  now  consider  the  effect  of  the  Act  of  1874  (37  Infwiu 
A:  38  Vict.  c.  G2),  which  enacts  as  follows :—  {^7"^'  •^''• 

{a)  See  per  P«rke,  B.,  Newy  <t-  Bolla,  p.  320. 

EnniaLilltn  Ry.  Co.  v.  Coambe,  3  Ex.  (6)  L,  <£  N.  W.  R.  v.  M*Michatt, 

565,  18  L.  J.  Ex.  325;  per  Cur.  L.  aupra ;  Sl^Uor  v.  Trimble,  14  Ir.  ('. 

A:  N.  W.  R.  V.  yPMicKael,   5  Ex.  L.  342. 

114,  20  L.  J.  Ex.  97.    As  to  an  (<r)  Per  Lortl  ColonMy,  L.  R.  2 

infant  being  bonnd  when  he  oomee  H.  L.  375. 

of  a^  by  an  acknowledgment  made  (d)  IIoltfie$  v.  Rl^)yy,  S  Taunt.  35, 

in  a  Court  of  Record,  see  Y.  B.  20  508,  S.  i\  Moore,  1.  466,  2.  552. 

&  21  Ed.  1,  in  the  series  of  Chroni-  {e)  Ex  parU  Taylor,  8  D.  M.  O. 

des  and  Memorials  published  under  254,  258. 
the  direction  of  the  Master  of  the 
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1.  All  contracts  whether  by  specialty  or  by  simple  contract  hence- 
forth entered  into  by  infants  for  the  repayment  of  money  lent  or  to 
be  lent,  or  for  goods  supplied  or  to  be  supplied  (other  than  conti-acts 
for  necessaries),  and  all  accounts  stated  witli  infants,  shall  be  ab- 
solutely void  :  provided  always  that  this  enactment  shall  not  invali- 
date any  conti^act  into  which  an  infant  may  by  any  existing  or 
future  statute  or  by  the  rules  of  common  law  or  equity  enter,  except 
such  as  now  by  law  are  voidable. 

2.  No  action  shall  be  brought  whereby  to  chai-ge  any  person  upon 
any  promise  made  after  full  age  to  pay  any  debt  contracted  during 
infancy,  or  upon  any  ratification  made  after  fiill  age  of  any  promise 
or  contract  made  during  infancy,  whether  there  shall  or  shall  not  be 
any  new  consideration  for  such  promise  or  ratification  after  full  age. 

•     3.  This  Act  may  be  cited  as  The  Infants'  Relief  Act,  1874. 

Ratifica-  The  2iid  section  supersedes  the  oth  section  of  Lord  Ten- 
o^rative  terden's  Act  (9  Geo.  4,  a  14)  (a),  by  which  no  ratification 
for  some  Qf  ^  contract  made  during  infancy  could  be  sued  upon 
unless  in  writing  and  signed  by  the  party  to  be  charged. 
The  new  enactment  forbids  an  action  to  be  brought  at  all 
on  any  such  promise  or  ratification,  and  it  applies  to  a 
ratification  since  the  Act  of  a  promise  made  in  infancy 
before  the  passing  of  the  Act  (6),  whether  the  agreement 
is  or  is  not  one  of  those  included  in  s.  1  (c).  It  probably 
also  prevents  the  ratification  from  being  available  by  way 
of  set-oflf  {d).  This,  however,  is  a  different  thing  from 
depriving  the  ratification  of  all  effect  For  it  may  have 
other  effects  than  giving  a  right  of  action  or  set-off,  and 
these  are  not  touched.  While  the  matter  wa.s  governed 
by  Lord  Tenterden's  Act  there  were  many  cases  where  a 
contract  made  during  infancy  might  be  adopted  or  con- 
firmed without  any  ratification  in  writing  so  as  to  produce 
important  results.     Thus  in  the  case  of  a  marriage  settle- 

(a)  Since   expressly  repealed  by  be  left  to  the  jiiiy  to  say  whether 

the  Statute  Law  Revision  Act,  1875,  the  conduct  of  the  parties  amounts 

88  &  39  Vict.  c.  66.  to  a  new  promise :  IHtcham  v.  Wor- 

{b)  Ex  parte  Kibble,  10  Ch-  373.  raU,  6  C.  P.  D.  410,  by  Lindley  and 

(c)  Coxhead  v.  MvUU,  8  Q.  B.  D.  Denman,  JJ.,  din.  Lord  Coleridge, 

439.     It  is  held,  however,  that  in  a  C.J. 

case  which  would  before  the  Act  (d)  Rowley  v.  Raviey  (C.  A.),  1  Q. 

have  been  one  of  ratification  it  may  B.  D.  460. 
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meat  the  married  persons  are  bound  not  so  much  by 

lialHlity  to  be  sued  (though  in  some  eases  and  for  some 

purposes  the'  husband's  covenants  are  of  importance)  as  by 

inability  to  interfere  with  the  disposition  of  the  property 

once  made  and  the  execution  of  the  trusts  once  constituted  : 

and  so  far  as  concerns  this  an  infant's  marriage  settlement 

may,  as  we  have  seen,  be  sufficiently  confirmed  by  his  or 

her  conduct  after  full  age  (a).     Again   an  infant  partner 

who  does  not  avoid  the  partnership  at  his  full  age  is,  as 

between   himself  and  his  partners,  completely  bound  by 

the   terms   on   which  he   entered  it  without  any  formal 

ratification ;  and  in  taking  the  partnership  accounts  the 

Court  would    apply  the  same  rule    to   the  time  of  his 

minority  as  to  the  time  after  his  full  ^ge.     Again  an  infant 

shareholder  who  does  not  disclaim  may  after  his  full  age, 

at  any  rate,  be  made  liable  for  calls  without  any  express 

ratification  ;  on  the  contrary,  the  burden  of  proof  is  on  him 

to  show  that  he  repudiated  the  shares  within  a  reasonable 

time  (6). 

And  as  Lord  Tenterden's  Act  did  not  formerly  stand  in 
the  way  of  these  consequences  of  the  affirmation  or  non- 
repudiation  of  an  infant's  contract,  so  the  Act  of  1874  will 
not  stand  in  the  way  of  the  same  or  like  consequences  in 
the  future.  In  fact  the  operation  of  the  present  Act  seems 
to  he  to  reduce  all  voidable  contracts  of  infants  ratified  at 
full  age,  whether  the  ratification  be  formal  or  not,  to  the 
position  of  agreements  of  imperfect  obligation,  that  is,  which 
cannot  be  directly  enforced  but  are  valid  for  all  other  pur- 
poses. Other  examples  of  such  agreements  and  of  their 
legal  effect  will  be  found  in  the  chapter  specially  assigned 
to  that  subject. 

A  collateral  result  of  this  enactment  appears  to  be  that  SemUt,  no 
one  who  has  made  a  contract  during  his  infancy  is  not!^JJ^. 
now  able  to  obtain  specific  performance  of  it  aft^r  his  full  anoe  for 


(a)  DarUt  v.  iJonVt,  9  Eq.  468,  (b)  See  pp.  65,  64. 

tupra,  p.  67. 
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either  age,  for  the  same  reason  that  he  cannot  and  formerly 
any  oon-     could  not  do  SO  sooner  (a). 

durin"^*^^  The  proviso  about  new  consideration  was  presumably 
infancy,  introduced  by  way  of  abundant  caution,  to  prevent  colour- 
Eflfect  of    able  evasions  of  the  Act  by  the  pretence  of  a  new  contract 

proviso  as  ... 

to  newoon.  founded  on  a  nommal  or  trifling  new  consideration  (6). 
81  eration.  ^yj^gj^e  ^  substantial  consideration  appears  on  the  face  of 
the  transaction  these  words  can  hardly  be  supposed  to 
impose  on  the  Court  the  duty  of  inquiring  whether  the 
apparent  consideration  is  the  whole  of  the  real  considera- 
^^f-.  ^»  tion.  In  the  first  section  the  words  concerning  the  pur- 
certain  chase  of  goods  are  not  free  from  obscurity.  If  we  might 
contracts  eonstrue  the  Act  as  if  it  said  "  for  payment  for  goods 
supplied,"  &c.,  it  would  be  clear  enough  :  but  it  is  not  so 
clear  what  is  the  precise  operation  of  an  enactment  that 
contracts  "for  goods  supplied  or  to  be  supplied,"  other 
than  necessaries,  shall  be  void.  It  seems  to  follow  that  no 
property  will  pass  to  the  infant  by  the  attempted  contract 
of-  sale,  and  that  if  he  pays  the  price  or  any  part  of  it 
before  delivery  of  the  goods  he  may  recover  it  back ;  as 
indeed  he  might  have  done  before  the  Act,  for  the  contract 
was  voidable,  and  he  was  free  to  rescind  it  while  it  was 
yet  executory.  But  does  it  also  follow  that  if  the  goods 
are  delivered  no  property  passes,  and  that  if  they  are  paid 
for  the  money  may  be  recovered  back?  Such  a  conse- 
quence would  be  most  unreasonable,  and  is  not  required 
by  the  policy  of  the  statute,  which  is  obviously  to  protect 
infants  from  running  into  debt,  and  to  discourage  trades- 
men and  others  from  giving  credit  to  them,  not  to  deprive 
them  of  all  discretion  in  making  purchases  for  ready  money. 
It  is  certain  that  when  a  particular  class  of  contracts  is 
simply  declared  to  be  unlawful,  this  does  not  prevent  pro- 
perty from  passing  by  an  act  competent  of  itself  to  pass  it, 
though  done  in  pursuance  or  execution  of  the  forbidden 

(rt)  l^itV^A/ V.  ^oKafMi,4Ru88.  298,      pose?     See    Ditcham    v.     Worrall; 
p.  58,  supra.  p.  60,  tuftra, 

(6)  Yet  is  it  effective  for  this  pur- 


CONTRACTS  OF  INFANTS.  63 

ooatract  (a).  In  this  cane  also  it  seems  dear  that  the 
delivery  with  intention  to  pan  the  property  would  pass  it 
apart  from  any  question  of  contract,  and  such  authorities 
as  Holmes  v.  Blogg  (6)  and  Ex  parte  Taylor  (c),  where  the 
contract  was  only  voidable  but  was  afterwards  rescinde<l, 
would  still  be  applicable,  so  that  if  the  goods  had  been 
accepted  the  money  could  not  be  recovered.     On  this  more  <?"•  w«» 

thill  par jyi- 

reasonable  construction,  however,  it  \&  difficult  to  see  what  h^-j  » 
result  is  obtained  by  the  first  section  which  is  not  e<)ually 
well  or  better  obtained  by  the  second.  At  common  law 
the  infant  was  not  bound  by  any  of  the  contracts  specitietl 
in  the  first  section,  unless  he  chose  to  bind  himself  at  full 
age :  by  the  second  section  he  cannot  heuceforth  so  bind 
himself  No  more  complete  protection  can  be  imagined, 
and  the  first  section  appears  superfluous.  Perhaps  the 
first  section  may  be  read  as  giving  a  popular  exposition  of 
the  chief  practical  effects  of  the  following  one. 

It  is  conceived  that  a  bond,  biU  of  exchange,  or  note 
given  by  a  man  of  full  age,  for  which  the  consideration 
was  in  fact  a  loan  of  money  or  the  supply  of  goods  not  ne- 
cessaries during  his  infancy,  would  not  be  void  under  s.  1  (tl). 
But  s.  2  would  no  doubt  effectually  prevent  it  from  being 
enforced,  though  perhaps  the  words  are  not  the  most  apt 
for  that  purpose. 

2.  Of  the  liability  ofinfaTits  on  obligationa  incident  to  LUbOlty 
interests  in  permanent  property.  ^  obii^ 

In  an  old  case  reported  under  various  names  in  various  dent  to 
books  (e),  of  which  a  sufficient  account  is  given  in  the  SSe^M'. 
judgment  of  the  Court  of  Exchequer  in  L,  <b  N.  W,  Ry,  «*Uy  m  to 
Co.  V.  M'Michael  (/),  it  was  decided  that  an  infant  lessee  nht^ 
who  continues  to  occupy  till  he  comes  of  full  age  is  after 
his  full  age  liable  for  arrears  of  rent  incurred  during  his 

(a)  Ayen    v.     SmOh    Auttralian  70S,  82  L.  J.  Ex.  265. 

Banking  Co.,  L.  R.  8  P.  C.  548,  559.  (f )  KettU  v.  Eliot,  Ac  RoUe  Ab. 

•  (6)  8  Taunt.  508.  1,  731,  K. ;  Cro.  Jac.  320  ;  Brown- 
ie) 8  D.  M.  G.  254,  p.  42,  mnjpra.  low  120  ;  2  Bulst.  69. 
(d)  C^  FUglU  ^.  Reed,\  H.  &  C.  (/)  5£z.ll4;  20L.  J.£x.97. 
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infancy.  In  like  manner  a  copyholder  who  was  admitted 
during  his  minority  and  has  not  disclaimed  is  bound  to 
pay  the  fine  (a).  In  recent  times  an  important  application 
of  this  principle  has  been  made  in  the  case  of  infant 
shareholder  in  railway  companies.  An  infant  is  not 
incapable  of  being  a  shareholder,  and  as  such  he  is  prima 
fade  liable  when  he  comes  of  age  to  be  sued  for  calls  on 
his  shares,  and  he  can  avoid  the  liability  only  by  showing 
that  he  repudiated  the  shares  either  before  attaining  his 
full  age  (6),  or  in  a  reasonable  time  afterwards  (c).  In 
the  first  of  the  series  of  cases  on  this  head  some  of  the 
judges  seem  to  have  thought  that  even  an  infant  share- 
holder was  made  absolutely  liable  by  the  general  form  of 
the  enactment  in  the  Companies  Clauses  Consolidation 
Act  defining  the  liability  of  shareholders  (d).  This  view 
however  has  since  been  declared  erroneous  and  inconsistent 
with  the  established  rule  that  general  words  in  statutes 
are  not  to  be  construed  so  as  to  deprive  infants,  lunatics, 
&c.,  of  the  protection  given  to  them  by  the  common  law. 
In  this  case  the  liability,  though  statutory,  is  still  in  the 
nature  of  contract,  and  is  subject  to  the  ordinary  rules  as 
to  the  competency  of  contracting  parties.  The  true  prin- 
ciple  is  that  a  railway  shareholder  is  not  a  mere  contractor, 
but  a  purchaser  of  an  interest  in  a  subject  of  a  permanent 
nature  with  certain  obligations  attached  to  it ;  and  those 
obligations  he  is  bound  to  discharge,  though  they  arose 
while  he  was  a  minor,  unless  he  has  renounced  the  interest. 
A  mere  absence  of  ratification  is  no  sufiicient  defence, 
even  if  coupled  with  the  allegation  that  the  defendant  has 
derived  no  profit  from  the  shares.  For  if  the  property  is 
unprofitable  or  burdensome,  it  is  the  holder's  business  to 
disclaim  it  on  attaining  his  full  age,  if  not  before  ;  and  it 


(a)  Evelyn  v.  Chichetter,  3  Burr.  repudiation  after  fuU  age  was  there- 
1717.  fore  held  bad  in  Dublin  dt  Wicktow 

(b)  Nevry  «fc  EnnukUlen  Ry.  Co.  Ry,  Cv.  v.  EUuk,  8  Ex.  181. 

V.  Cwmbe^  3  Ex.  566,  18  L.  J.  Ex.  {d)  Lord  Denman,  C.  J.,  and  VvX- 

325.  teeon,  J.,  in  Cork  <t*  Bandon  Ry.  Co, 

(c)  A  plea  which  merely  alleged  y.  Oazenov€f  10  Q.  B.  985. 
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is  by  no  means  clear  that  he  could  ezooerate  himnelf  even 
daring  his  minority  by  showing  that  the  interest  was  not 
at  the  time  beneficial,  unless  he  actually  disdaimed  it  (a). 
Comparing  the  anaI(^ous  case  of  a  lease,  the  Court  said — 
We  think  the  more  reasonable  view  of  the  case  is  that 
the  infant,  even  in  the  case  of  a  lease  which  is  disadvan- 
tageous to  him,  cannot  protect  himself  if  he  has  taken 
possession,  and  if  he  has  not  disclaimed,  at  all  events 
unless  he  still  be  a  minor "  (b).  In  all  the  decided  cases 
the  party  appears  to  have  been  of  full  age  at  the  time  of 
the  action  being  brought,  but  there  is  nothing  to  show 
that  (except  possibly  in  the  case  of  a  disadvantageous 
contract)  he  might  not  as  well  be  sued  during  his 
minority. 

The  same  results,  except  perhaps  as  to  suing  the  share- 
holder while  still  a  minor,  would  follow  from  the  general 
principles  of  the  law  of  partnership  even  if  the  company 
in  which  the  shares  were  held  had  not  any  permanent 
property. 

3.  0/  the  liahility  of  an  infaiU  when  the  contract  is  for  LUWUty 
his  t>€7iefit,  and  especially  for  necessaries.  ^j^  c<^. 

It  has  been  laid  down  in  general  terms  that  if  an  acree-  *"**•  ^?*- 

^      ,  .  .  extent  of 

ment  be  for  the  benefit  of  an  in&nt  at  the  time,  it  shall  the  rule  f 
bind  him  (c).  We  are  not  aware,  however,  that  this  rule 
has  been  applied  in  practice,  except  in  the  case  of  obliga> 
tions  coupled  with  interests  in  property  (where  it  is  not 
clear,  as  above  said,  that  the  question  of  benefit  is  mate- 
rial), and  except  so  far  as  an  infant's  liability  for  necessa- 
ries is  founded  on  this  reason.  The  rule  has  also  been 
expressed  more  widely  in  the  converse  form,  that  the  con- 
tract is  binding  unless  manifestly  to  the  infant  s  prejii- 


(a)  It  IB  imbmitted  tiuit  in  sach  a  M*Mirhad,  5  Ex.  114,  20  L.  J.  Ex. 

case  the  disclaimer  if  made  would  97,101. 

conclusiTely  determine  his  interest  (r)  Baoon  Ab.   Infancy,  I.  8,  4, 

and  not  merely  suspend  it.  360 ;  Maddon  v.  WhiUy  2  T.  R.  159. 

(6)  l<md.  «t-  N,    W,    Ry.   Co.  t. 
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dice  (a).  But  this,  it  is  submitted,  goes  too  far.  The  con- 
tract before  the  Court  was  that  of  an  apprentice  with  a 
master ;  and  this  and  other  cases  (6)  certainly  show  that 
such  a  contract,  or  an  ordinary  contract  to  work  for  wages, 
will,  if  it  be  reasonable,  be  considered  binding  on  the 
infant  to  this  extent,  that  he  may  no  leas  than  an  adult 
incur  the  statutory  penalties  for  unlawfully  absenting  him- 
self from  his  master's  employment  (c).  But  it  is  distinctly 
laid  down  that  an  apprentice  under  age  cannot  be  sued  on 
the  covenants  made  by  him  in  the  indenture  of  appren- 
ticeship except  by  the  custom  of  London  (d).  Again  there 
are  many  conceivable  cases  in  which  it  might  be  for  an 
infant's  benefit,  or  at  least  not  manifestly  to  bis  prejudice, 
to  enter  into  trading  contracts,  or  to  buy  goods  other  than 
necessaries :  one  can  hardly  say  for  example  that  it  would 
be  manifestly  to  the  disadvantage  of  a  minor  of  years  of 
discretion  to  buy  goods  on  credit  for  re-sale  in  a  rising 
market ;  yet  there  is  no  doubt  whatever  that  such  a  con* 
tract  would  at  common  law  be  voidable  at  his  option.  Nor 
has  it  ever  been  suggested  that  an  infant  partner  or  share- 
holder is  at  liberty  to  disclaim  at  full  age  only  in  case  the 
adventure  has  been  unprofitable  or  is  obviously  likely  to 
become  so.  However,  inasmuch  as  since  the  Infants' 
Relief  Act,  1874,  an  infant's  contract,  if  not  binding  on 
him  from  the  first,  can  never  be  enforced  against  him  at 
all,  it  seems  quite  possible  that  the  Courts  may  in  future 
be  disposed  to  extend  rather  than  to  narrow  the  description 
of  contracts  which  are  considered  binding  because  for  the 
infant's  benefit. 

Liability        3a.  ContTdcts  for  nece88arie8, 

fOT^nooeB-       fjij^^  ^^g^  recent  and  important  authority  on  this  subject 

(a)  Cooper  v.  Simmons,  7  H.  &  N.  ceedings  under  the  Employen  and 

707,   721  ;  per  Wilde,   B.     Not  bo  Workmen   Act,   1875,   it  may  be 

strongly  put  in  the  Jm  J.  report,  31  collected  that  the  facts  were  of  the 

L.  J.  M.  C.  188, 144.  same  kind,  though  the  employer's 

(6)   Wood  V.  Fentrick,  10  M..A;  W.  plaint  was  in  terms  for  a  breach  of 

195.  contract. 

(c)  In  Ledie  r.  Fiizpatrick,  3  Q.  (d)  Bacon  Ab.  Infancy  A.  4.  840. 
B.  D.  229,  a  case  of  summary  pro- 


i 


INFANTS:  NECESSARIES.  67 

is  the  judgment  of  the  Exchequer  Chamber  in  Ryder 
T.  WamiytoM  (a),  from  which  the  following  introductoiy 
statement  is  taken : — 

^  The  general  rule  of  law  is  clearly  established^  and  is  that  an 
iniknt  is  generally  incapable  of  binding  himself  by  a  contract.  To 
this  rule  there  is  an  exception  introduced,  not  for  the  benefit  of  the 
tradesman  who  may  trust  the  infant,  but  for  that  of  the  infant  him- 
self. This  exception  is  that  he  may  make  a  contract  for  necessaries, 
and  is  accurately  stated  by  Parke,  B.  in  Peten  y.  Fleming  (h), 
*  From  the  earliest  time  down  to  the  present  the  word  necessaries  is 
not  confined  in  its  strict  sense  to  such  articles  as  were  necessary  to 
the  support  of  life,  but  extended  to  articles  fit  to  maintain  the  par- 
ticular person  in  the  state,  degree  and  station  in  life  in  which  he  is  ; 
and  therefore  we  must  not  take  the  word  necessaries  in  its  unqualified 
sense,  bat  with  the  qualification  above  pointed  out' " 

What   in    any  particular    case    may  fairly   be  called  What  are 
necessary   in   this   extended   sense,  is   what   is   called   a  Jl^Ses  •  a 
question  of  mixed  fact  and  law.     The  provinces  of  the  q«««tion  of 
Conrt  and  the  jury  respectively,  as  defined  by  the  Ex-  and  law. 
chequer  Chamber,  seem  to  be  as  we  now  proceed  to  state. 

The  station  and  circumstances  of  the  defendant  and  the  The  Court 
particulars  of  the  claim  being  first  ascertained,  it  is  then  J^^"    ^^ 
for  the  Court  to   say  whether  the  things  supplied  axeprimafade 

^     .  .  .  V  necessary. 

prima  facfie  necessanes,  %,e.y  axe  such  as  a  jury  may 
reasonably  find  to  be  necessaries  for  a  person  in  the  de- 
fendant's circumstances,  or  "whether  the  case  is  such  as  to 
cast  on  the  plaintiff  the  onus  of  proving  that  the  articles 
are  within  the  exception  [i.e.,  are  necessaries],  and  then 
whether  there  is  any  suflBcient  evidence  to  satisfy  that 
onus.**  In  the  latter  case  the  plaintiff  must  show  that 
although  the  articles  would  generally  not  be  necessary  for 
a  person  in  the  defendant's  position,  yet  there  exist  in  the  * 
case  before  the  Court  special  circumstances  such  as  to 
make  them  necessary.  Thus  articles  of  diet  which  are 
prima  facie  mere  luxuries  may  become   necessaries  if 

(a)  L.  R.  4  Ex.  32,  38  ;  in  the      Sale,  18-22. 
Court  below  L.  B.  8  Ex.  90.     On  the  (b)  6  M.  &  W.  at  p.  46. 

•nbject  generally  cp.  Benjamin  on 

F  2 
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prescribed  by  medical  advice  (a).  It  is  said  that  in 
general  the  test  of  necessity  is  usefulness,  and  that  nothing 
can  be  a  necessary  which  cannot  possibly  be  usefuL  It  is 
obvious,  however,  that  it  is  in  truth  a  question  of  common 
sense  and  experience  what  is  or  is  not  reasonablj^  required 
by  a  person  in  a  given  station  and  circumstances,  and  one 
on  which  not  much  light  can  be  thrown  by  the  statement 
in  a  general  form  of  rules  founded  on  extreme  cases.  It 
is  to  be  borne  in  mind  (as  was  remarked  in  the  Exchequer 
Chamber)  that  the  question  is  not  whether  the  things 
are  such  that  a  person  of  the  defendant's  means  may 
reasonably  buy  and  pay  for  them,  but  whether  they  can 
be  reasonably  said  to  be  so  necessary  for  him  that,  though 
an  infant,  he  must  obtain  them  on  credit  rather  than  go 
without.  For  the  purpose  of  deciding  this  question  the 
Court  will  take  judicial  notice  of  the  ordinary  customs 
and  usages  of  society  (6). 
The  jury  If  on  these  preliminary  considerations  the  Court  decides 
arrin  fac?  ^^^^^  there  is  evidence  on  which  the  supplies  in  question 
neceaeary.  may  reasonably  be  treated  as  necessaries,  then  it  is  for 
the  jury  to  say  whether  they  were  in  fact  necessaries  for 
th^  defendant  under  all  the  circumstances  of  the  case  (c). 
Supply  As  a  matter  of  common  sense  it  seems  relevant  to  this 

|[^J^j^  question  whether  the  defendant  was  or  was  not  already 
how  far  sufficiently  provided  with  commodities  of  the  particular 
description  (especially  when  we  bear  in  mind  that  this 
exceptional  liability  for  necessaries  is  admitted  in  the  in- 
terest not  of  the  seller  but  of  the  infant  buyer):  but  it 
seems  still  an  open  question  whether  evidence  that  he  was 
so  provided  is  admissible,  at  any  rate  without  showing 
that  the  plaintiff  knew  it  or  had  reason  to  presume  it. 
(L.  R.  4  Ex.  at  pp.  36,  42.)     The  case  most  directly  in 


(a)  See  Wharlan  ▼.  Maekemie,  5  the  Court  to  control  or  review  the 

Q.  a  60t$,  13  L.  J.  Q.  B.  130.  finding  of  the  jury  is  neither  more 

{b)  L.  R.  4  Ex.  at  p.  iO.  nor  leu  in  this  than  in  any  other 

(c)  It  would  seem  from  Ryder  v.  class  of  cases. 
Wvmbicdl  {sujira)  that  the  power  of 
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]K)int  (a)  seems  to  lay  down  in  effect  that  the  question 
whether  goods  supplied  are  necessaries  is  a  question  of 
fact,  depending  (among  other  conditions)  on  the  extent  to 
which  the  party  is  already  supplied  with  similar  goods ; 
that  if  they  are  necessary  the  tradesman  will  not  be  the 
less  entitled  to  recover  because  he  made  no  inquiries  as  to 
the  in&nt's  existing  supplies ;  but  that  on  the  other  hand, 
if  the  infant  is  already  so  well  supplied  that  these  goods 
are  in  truth  not  necessary,  the  tradesman's  ignorance  of 
that  fact  will  not  make  them  necessary,  and  he  cannot 
recover ;  that,  indeed,  there  is  no  rule  of  law  casting  on 
him  a  positive  duty  to  make  inquiries,  but  that  he  omits 
to  do  so  at  his  peril. 

It  seems,  however,  that  the  defendant  having  an  income 
out  of  which  he  might  keep  himself  supplied  with  neces- 
saries for  ready  money  is  not  equivalent  to  his  being 
actually  supplied,  and  does  not  prevent  him  from  con- 
tracting for  necessaries  on  credit  (6). 

It  would  be  probably  natural  for  juries,  if  not  warned  Apparent 
against  it>   to  fall  into  a  way  of  testing   the  necessary  b^yer  not 
character  of  supplies,  not  so  much  by  what  the  means  and  ™*tenal- 
position    of  the   buyer   actually  were,  as  by  what   they 
appeared  to  be  to  the  seller,  and  such  a  view  is  not  alto- 
gether  without  countenance  from   authority  (c).      It   is 
conceived,  however,  that  this  is  quite  erroneous,  and  that 
in  truth  the  knowledge  or  belief  of  the  tradesman,  as  to 
the  infant's  circumstances  and  income  certainly,  and  as 
to  the  extent  to  which  he  is  furnished  with  goods  of  the 
same  kind  probably,  has  nothing  to  do  with  the  question 
whether  the  goods  are  necessary  or  not.     It  may  be  said 
that  the  question  for  the  Court  will,  as  a  rule,  be  whether 


(a)  Braythaw  v.  Eaton,  7  Scott,  209  pair  of  gloves  in  half  a  year) 

183.  oould  not  have  been  reasonably  found 

{b)  Burghart  v.  UaU,  4  M.  &  W.  necessary  in  any  case. 

727.      Contra  Mortara  v.   Ball,   6  (c)  In  Dalton  y,  Gib,  7  Scott,  117, 

Sim.  495.     The  doctrine  there  laid  much  weight  is  given  to  the  afyjM' 

down    seems    superfiiious,  for    the  rmi  rank  and  circumstances  of  the 

Bap}>liu8  there  cUiojed  for  (such  as  party. 
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articles  of  the  general  class  or  description  were  privia 
facie  necessaries  for  the  defendant,  and  the  question  for 
the  jury  will  be  whether,  being  of  a  general  class  or 
description  allowed  by  the  Court  as  necessary,  the  parti- 
■cular  items  were  of  a  kind  and  quality  necessary  for  the 
defendant,  having  regard  to  his  station  and  circumstances. 
For  instance,  it  would  be  for  the  Court  to  say  whether  it 
was  proper  for  the  defendant  to  buy  a  watch  on  credit, 
and  for  the  jury  to  say  whether  the  particular  watch  was 
such  a  one  as  he  could  reasonably  afford.  But  this  will 
not  hold  in  extreme  cases.  In  Ryder  v.  Wonibwdl  (a)  the 
Court  of  Exchequer  Chamber  held,  reversing  the  judgment 
of  the  majority  below  on  this  point,  that  because  a  young 
man  must  fasten  his  wristbands  somehow  it  does  not 
follow  that  a  jury  are  at  liberty  to  find  a  pair  of  jewelled 
solitaires  at  the  price  of  25i.  to  be  necessaries  even  for  a 
young  man  of  good  fortune.  There  is  a  point  of  costliness 
and  luxury — ^not  of  course  to  be  verbally  defined — beyond 
which  an  article,  though  belonging  to  a  useful  and  even 
necessary  class,  and  capable  of  real  use,  cannot  be  called 
necessary. 

Results.  The  general  result  appears  to  stand  thus : — 

When  it  is  sought  to  enforce  a  contract  against  an 
infant  on  the  ground  that  it  was  for  necessaries,  then  the 
privia  facie  necessity  of  the  commodities  supplied  is  a 
question  for  the  Court. 

If  the  Court  holds  them  not  prima  facie  necessary, 
evidence  may  be  given  of  special  circumstances  rendering 
them  in  fact  necessary,  and  the  legal  sufficiency  of  such 
evidence  is  a  question  for  the  Court. 

Subject  as  above,  the  necessity  of  the  commodities  in 
fact  is  a  question  for  the  jury. 

Commodities  of  a  description  in  itself  necessary  are 
probably  not  necessaries  when  the  buyer  is  already  sup- 

(a)  L.  R.  4  Ex.  82. 
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plied  with  as  much  of  the  like  commodities  as  he  can 
reasonably  want 

Hitherto  we  have  spoken  of  a  tradesman  supplying  What  Uw 
goods,  thiB  being  by  far  the  most  common  case.  But  the  ^^^^^HaT' 
range  of  possible  contracts  for  **  necessaries "  is  a  much  ittcladea. 
wider  one.  ''It  is  clearly  agreed  by  all  the  books  that 
speak  of  this  matter  that  an  infant  may  bind  himself  to 
pay  for  his  necessary  meat,  drink,  apparel,  phyaic  [in- 
cluding, of  course,  fees  for  medical  attendance,  Jcc.  as  well 
as  the  mere  price  of  medicines],  and  such  other  neceiwarics; 
and  likewise  for  his  good  teaching  and  instruction,  whereby 
he  may  profit  himself  afterwards  "  (a).  Thus  learning  a 
trade  may  be  a  necessary,  and  on  that  principle  an  infant  8 
indenture  of  appenticeship  has  been  8aid  to  be  binding  on 
him  (b).  The  preparation  of  a  settlement  containing 
proper  provisions  for  her  benefit  has  been  held  a  necessary 
for  which  a  minor  about  to  be  married  may  make  a  valid 
contract,  apart  firom  any  question  as  to  the  validity  of  the 
settlement  itself  (c). 

A  more  remarkable  extension  of  the  definition  of  neces- 
saries is  to  be  found  in  the  case  of  Chappie  v.  Cooper  (d), 
where  an  infant  widow  was  sued  for  her  husband^s  funeral 
expenses.  The  Court  held  that  decent  burial  may  be 
considered  a  necessary  for  every  man,  and  hunband  and 
wife  being  in  law  the  same  person,  the  decent  burial  of  a 
deceased  husband  is  therefore  a  necessary  for  his  widow. 
The  conclusion,  though  arrived  at  by  a  circuitous  and 
highly  artificial  course  of  reasoning,  seems  in  itself  satis- 
factory on  a  broader  ground,  which  however  the  Court  did 
not  adopt.  A  contract  entered  into  for  the  purpose  of 
performing  an  imperative  moral  and  social,  if  not  legal, 

(a)  Bac.  Abr.  Infancy  and  Age,  I.  {c)  Hdp$  v.  Clayton^  17  C.  H.  N. 

(4.336).    And  see  Chappie  Y.Cooper,  S.  653,  84  L.  J.  C.  P.  1,  see  the 

13  ML   &  W.   262,  13  L.  J.    £z.  pleadings,  and  the  judgment  of  the 

286.  V^vaiadjin. 

(6)  Cooper  v.  Simmong,  7  H.  ft  X.  {(i)  13  hL  k  W.  252, 13  L.  J.  Ex. 

707,  31  L.  J.  M.  C.  138,  per  Martin,  286. 
B.     i)ee,  however,  p.  66,  supra. 
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duty  which  it  would  have  been  scandalous  to  omit,  may 
well  be  considered  of  as  necessary  a  character  as  any 
contract  for  personal  service  or  purchase  of  goods  for 
personal  use. 

We  refrain  from  any  further  enumeration  of  the  various 
things  which  have  been  decided  to  be  necessary  or  not 
necessary,  for  two  reasons  :  that  the  question,  though  to  a 
great  extent  a  question  for  the  Court,  is  one  of  judicial 
common  sense  in  each  particular  case,  for  which  pre- 
cedents can  supply  no  absolute  authority  but  only  more 
or  less  instructive  analogies,  and  that  to  undertake 
such  an  enumeration  would  be  £6  usurp  the  office  of 
a  Digest  (a). 

The  supply  of  necessaries  to  an  infant  creates  only  a 
liability  on  simple  contract,  and  it  cannot  be  made  the 
ground  of  any  different  kind  of  liability  (6).  Coke  says 
"  If  he  bind  himself  in  an  obligation  or  other  writing  with 
a  penalty  for  the  payment  of  any  of  these,  that  obligation 
shall  not  bind  him"  (c).  A  fortiori,  a  deed  given  by  an 
infant  to  secure  the  fepayment  of  money  advanced  to  buy 
necessaries  is  voidable  (cZ).  Such  is  also  the  common  law 
with  regard  to  negotiable  instruments  (e).  But  it  is  said 
that  a  bill  or  note  given  by  an  infant  to  a  creditor  for 
necessaries  may  be  valid  if  it  is  not  payable  to  order  or 
negotiable  (/). 
What  con-      There  are  some  particular  contracts  of  infants  valid  by 

tracta  an  ...  ,  n  n  •    j 

infant  can  custom.     By  cxistom  incident  to  the  tenure  ot  gavelkind 


The  liabi- 
lity is  on 
simple 
oontnMTt 
only. 


(a)  Seethe  cases  collected,  Fisher's 
Dig.  4632—5,  or  Leake,  549. 

(6)  At  common  law  a  loan  of 
money  could  not  be  deemed  equiva- 
lent to  necessaries,  though  actually 
spent  on  necessaries :  Bac.  Abr.  4. 
356.  It  is  suggested  by  my  Ameri- 
can editor,  Mr.  Wald,  that  the 
obligation  is  really  quasi-contractual 
only.  In  one  American  case  which 
he  cites  it  has  been  held  that  an 
infant  is  bound  to  pay  for  neces- 
saries though  when  they  were  sup- 
plied he  was  too  young  to  understand 


the  nature  of  a  contract;  and  in 
several  othetti,  on  the  other  hand, 
that  his  duty  is  to  pay,  not  the 
price  expressly  promised,  but  the 
reasonable  value. 

(c)  Co.  Lit.  172  a,  cp.  4  T.  R.  363, 

(d)  Martin  v.  Oale,  4  Ch.  D.  428. 

(e)  And  so  of  accounts  stated,  but 
these  are  now  absolutely  void,  as 
well  as  loans  of  money  to  infants. 
Supra,  p.  60. 

(/)  Anon.  MS.  Fishers  Dig. 
4626.     Cp.  RoUe  Ab.  1.  729,  pi.  7. 


C05f TRACTS  OF   INFANTS.  73 

an  infaot  may  sell  his  land  of  that  tenure  at  the  age  of  b*^*  ^ 
fifteen,  but  the  conveyance  must  be  by  feoffment,  and  is 
subject  to  other  restrictions  (a).  This,  however,  is  not  a 
full  cs^>acity  of  contracting,  for  there  is  no  reason  to  sup- 
pose that  an  action  could  be  brought  against  the  infant  for 
a  breach  of  the  contract  for  sale,  or  specific  performance  of 
it  enforced. 

"Also  by  the  custom  of  London  an  infant  unmarried 
and  above  the  age  of  fourteen,  though  under  twenty-one, 
may  bind  himself  apprentice  to  a  freeman  of  London  by 
indenture  with  proper  covenants ;  which  covenants  by  the 
custom  of  London  shall  be  as  binding  as  if  he  were  of  full 
age,"  and  may  be  sued  upon  in  the  superior  courts  as  well 
as  in  the  city  courts  (b). 

Infants,  or  their  guardians  in  their  names,  are  empowered  By  BUiute. 
by  statute  (11  Geo.  4  &  1  Wm.  4,c.  65,  ss.  IG,  17;  to  grant 
renewals  of  leases,  and  make  leases  under  the  direction  of 
the  Court  of  Chancery,  and  in  like  manner  to  surrender 
leases  and  accept  new  leases  (s.  12).  (The  provisions  as  to 
renewals  of  leases  extend  also  to  married  women)  (c). 
And  by  a  later  Act  (18  &  19  Vict^  c.  43),  infants  may  with 
the  sanction  of  the  Court  make  valid  marriage  settlements 
of  both  real  and  personal  property. 

4.  Of  an  infanVa  immunity  as  to  wrongs  con nede^l  ltd»ni  not 

•  .I  .        .  lubble  for 

With  contract,  wrong 

An  infant  is  generally  no  less  liable  than  an  adult  for  where  the 
wrongs  committed  by  him,  subject  only  to  his  being  in  fact  rabftanoe 
of  such  age  and  discretion  that  he  can  have  a  wrongful  ^  ^" 

....  tractu, 

intention,  where  such  mtention  is  material ;  but  he  can- 
not be  sued  for  a  wrong,  when  the  cause  of  action  is  in 
substance  ex  contractu,  or  is  so  directly  connected  with  the 
contract  that  the  action  would  be  an  indirect  way  of 
enforcing  the  contract — ^which,  as  in  the  analogous  case  of 

(a)  Bacun  Ab.  Gavelkind,  A.,  4.  (c)  See  Dan.   Vh,   Pr.   2.    1017  ; 

49 ;  Dav.  Conv.  2.  pt  1. 221  (3d  ed.) ;  lU  Clark,  1  Ch.  202  ;  Re  Leichford, 

Dart  V.  &  P.  ad  iniL  2  Ch.  D.  710. 

(6)  Bacon  Ab.  Infancy,  B.,  4. 340. 
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But  liable 
for  wrong 
apart  from 
contoitu^, 
though 
touching 
the  8ub> 
ject-mat- 
ter  of  a 
contract. 


married  women  (a),  the  law  does  not  allow.  Thus  it  was 
long  ago  held  that  an  infant  innkeeper  could  not  be  made 
liable  in  an  action  on  the  case  for  the  loss  of  his  guest's 
goods  (6).  There  is  another  old  case  reported  in  divers 
books  (c)  (the  clearest  of  the  reports  is  transcribed 
with  immaterial  omissions  in  a  judgment  of  Knight 
Bruce,  V,-C.  (d),  where  it  was  decided  that  an  action  of 
deceit  will  not  lie  upon  an  assertion  by  a  minor  that  he  is 
of  full  age.  It  was  said  that  if  such  actions  were  allowed 
all  the  infants  in  England  would  be  ruined,  for  though  not 
bound  by  their  contracts,  they  would  be  made  liable  as  for 
tort ;  and  it  appears  in  Keble's  report  that  an  infant  had 
already  been  held  not  liable  for  representing  a  false  jewel 
not  belonging  to  him  as  a  diamond  and  his  own.  The 
rule  is  decidedly  laid  down  in  Jennings  v.  Rundall  (e), 
where  it  was  sought  to  recover  damages  from  an  infant  for 
overriding  a  hired  mare.  But  if  an  infant's  wrongful  act, 
though  concerned  with  the  subject-matter  of  a  contract, 
and  such  that  but  for  the  contract  there  would  have  been 
no  opportunity  of  committing  it,  is  nevertheless  indepen- 
dent of  the  contract  in  the  sense  of  not  being  an  act  of  the 
kind  contemplated  by  it,  then  the  infant  is  liable.  The 
distinction  is  established  and  well  marked  by  a  modem 
case  in  the  Common  Pleas,  where  an  infant  had  hired  a 
horse  for  riding,  but  not  for  jumping,  the  plaintiff  refusing 
to  let  it  for  that  purpose;  the  defendant  allowed  his 
companion  to  use  the  horse  for  jumping,  whereby  it  was 
injured  and  ultimately  died.  It  was  held  that  using  the 
horse  in  this  manner,  being  a  manner  positively  forbidden 
by  the  contract,  was  a  mere  trespass  and  independent  tort, 
for  which  the  defendant  was  therefore  liable  (/). 


(a)  See  p.  78,  infra, 

(b)  BoUe  Ab.  ] .  2,  Action  sur  Case, 
D.  3. 

(c)  Johnson  V.  Pie,  Sid.  258,  1 
Lev.  169,  1  Keb.  913. 

{d)  Stikeman  v.  Dawton^  1  De  G. 
&  Sm.  113  ;  and  see  other  coses  col- 
lected t6.  at  p.  110,  where  '*  the  case 


mentioned  in  Keble  "  is  that  which, 
as  stated  in  the  text,  occurs  in  his 
report  of  Johnaon  v.  Pie. 

(e)  8  T.  R  335.  It  is  also  re- 
cognized in  Price  v.  J/ewett,  8  Ex. 
146  (not  a  decision  on  the  {toint). 

(/)  Burnard  v.  HagyiSj  14  C.  B. 
N.  S.  45,  82  L.  J.  G.  P.  189. 
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It  is  doubtful  whether  an  infant  can  be  made  liable  Qu, 
quasi  ex  contractu  (as  for  money  received),  when  tlie  real  ^^^  ^ 
cause  of  action  is  a  wrong  independent  of  contract ;  but  <»nt»ct 
since  the  Judicature  Acts  have  abolished  the  old  forms  of  uw. 
action,  the  question  seems  of  little  importance  (rf ). 

5.  Liability  in  equity  on  representation  of  full  age,       in  equity 
When  an  infant  has  induced  persons  to  deal  with  him  ^JjJ^^ 
by  falsely  representing  himself  as  of  full  age,  he  incurs  an  hk  ac-K 
obligation  in  equity,  which  however  in  the  case  of  a  con-  ^p^nt 
tract  is  not  an  obligation  to  perform  the  contract,  and  must  MnMeif  m^ 
be  carefully  distinguished  from  it  (&).     Indeed  it  is  not  a  but  only  to 
contractual  oblif^ation  at  all.     It  is  limited  to  the  extent  ^  •«*«;* 

.        .    of  any  ad- 

we  have  stated  above  (p.  51),  and  the  principle  on  which  it  vAatiwce 
is  founded  is  often  expressed  in  the  form :  "An  infant  shall  ^Jj^^f 
not  take  advantage  of  his  own  fraud."  A  review  of  the 
principal  cases  will  clearly  show  the  correct  doctrine.  In 
Clarke  v.  Cobley  (c)  the  defendant  being  a  minor  had  given 
his  bond  to  the  plaintiff  for  the  amount  of  two  promissory 
notes  made  by  the  defendant's  wife  before  the  marriage, 
which  notes  the  plaintiff  delivered  up.  (It  must  be  taken, 
though  it  is  not  clear  by  the  report,  that  the  defendant  falsely 
represented  himself  as  of  full  age.)  The  plaintiff  on  discover- 
ing the  truth,  and  after  the  defendant  came  of  age,  filed 
his  bill  praying  that  the  defendant  might  either  execute  a 
new  bond,  pay  the  money,  or  deliver  back  the  notes.  The 
Court  ordered  the  defendant  to  give  back  the  notes, 
and  that  he  should  not  plead  to  any  action  brought  on 
them  the  Statute  of  Limitation  or  any  other  plea  which  he 


(a)  The  liabilily  is  affirmed  in 
Cbitty  on  ContracU  (p.  148,  9th  ed), 
and  by  Mr.  Leake  (p.  546),  and  dis- 
puted by  Mr.  Bioey  (on  Parties,  284), 
who  is  supported  by  a  dictum  of 
WiUes,  J.,  assuming  thai  infancy 
would  be  a  good  plea  to  an  action 
for  money  received,  though  substan- 
tially founded  on  a  wrong.  A  Hon  v. 
Midland  Ry.  Co.,  19  C.  H.  N.  S.  at 
p.  241 ;  34  L.  J.  C.  P.  at  p.  297. 

(6)  Ace,  BartUU  ▼.  WdU,  1  B.  & 


S.  886,  31  L.  J.  Q.  B.  57.  Declara- 
tion  for  goods  sold,  Ac.  Plea,  infancy. 
Equitable  replication,  that  the  con- 
tract was  induced  by  defendant's 
fraudulent  representation  that  he 
was  of  age.  Ihe  replication  was 
held  bad,  as  not  meeting  the  defence, 
but  only  showing  a  distinct  equitable 
right  collateral  to  the  cause  of  action 
sued  upon, 
(c)  2  Cox  173. 
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could  not  have  pleaded  when  the  bond  was  given;  but 
refused  to  decree  payment  of  the  money,  holding  that  it 
could  do  no  more  than  take  care  that  the  parties  were 
restored  to  the 'same  situation  in  which  they  were  at  the 
date  of  the  bond.  In  Lempriire  v.  Lange,  a  quite  recent 
case,  it  was  held  that  an  infant  who  had  obtained  the  lease 
of  a  furnished  house  by  representing  himself  of  full  age 
could  not  be  made  liable  for  use  and  occupation  (a).  Coi^y 
v.  Qertcken  (b)  shows  that  when  an  infant  by  falsely 
representing  himself  to  be  of  full  age  has  induced  trustees 
to  pay  over  a  fund  to  him,  neither  he  nor  his  representa- 
tives can  afterwards  charge  the  trustees  with  a  breach  of 
trust  and  make  them  pay  again.  Overton  v.  Banister'  (c) 
confirms  this  :  it  was  there  held  however,  that  the  release 
of  an  infant  cestui  que  trtbst  in  such  a  case  is  binding  on 
him  only  to  the  extent  of  the  sum  actually  received  by 
him.  The  late  case  of  WHgld  v.  Snowe  (d)  seems  not 
to  agree  with  this,  though  OveHon  v.  Banister  was  cited, 
and  apparently  no  dissent  expressed.  There  a  legatee  had 
given  a  release  to  the  executrix,  representing  himself  to 
her  solicitor  as  of  full  age;  afterwards  he  sued  for  an 
account,  alleging  that  he  was  an  infant  at  the  date  of  the 
release.  The  infancy  was  not  sufficiently  proved,  and 
the  Court  would  not  direct  an  inquiry,  considering  that 
in  any  event  the  release  could  not  be  disturbed.  This 
appears  to  go  the  length  of  holding  the  doctrine  of  estoppel 
applicable  to  the  class  of  representations  in  question,  and  if 
that  be  the  effect  of  the  decision  its  correctness  may  perhaps 
There  be  doubted.  In  Stikeman  v.  Dawson  (e)  the  subject  of 
must  be  a  infants'  liability  for  wrongs  in  general  is  discussed  in  an 
represento-  interesting  judgment  by  Knight  Bruce,  V.-C,  and  the 
mere^Mi-  iniportant  point  is  decided  that  in  order  to  establish  this 
mulation:  equitable  liability  it  must  be  shown  that  the  infant  actually 
otherparty  represented  himself  to  be  of  full  age  ;  it  is  not  enough  that 
must  be  in  ^jj^  other  party  did  not  know  of  his  minority.     And  as 

fact  mi»-  r       J  J 

led.  («)  12  Ch.  D.  675.  (d)  2  De  G.  &  Sm.  321. 

(6)  2  Madd.  40.  (c)  Ibid,  90. 

(r)  3  Ha.  503. 
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there  must  be  an  actual  false  representation,  so  it  has  b^en 
more  lately  held  that  no  claim  for  restitution  can  be 
sustained  unless  the  representation  actually  misled  the 
person  to  whom  it  was  made.  No  relief  can  be  given  if 
the  party  was  not  in  fact  deceived^  but  knew  the  truth  at 
the  time  ;  and  it  makes  no  difference  where  the  business 
was  actually  conducted  by  a  solicitor  or  agent  who  did  not 
know  (a). 


K  a  minor  has  held  himself  out  as  an  adult,  and  so  proof  in 

niptcj. 


traded  and  been  made  bankrupt,  he  cannot  have  the  bank-  ^^^ 


ruptcy  annulled  on  the  ground  of  his  infancy  (6),  nor  can 
he  oppose  the  adjudication  on  that  ground  (c).  And  it 
has  been  decided  with  some  reluctance  by  the  Court  of 
Appeal  that  a  loan  obtained  by  a  minor  on  the  faith  of  his 
representation  that  he  is  of  full  age  is  a  debt  provable  in 
bankruptcy  (d).  This  is  not  inconsistent  with  the  principle 
that  the  obligation  is  not  ex  contractu;  for  under  the 
existing  law  at  any  rate  there  is  no  rule  to  confine  proof 
in  bankruptcy  to  claims  arising  out  of  contract  (e). 

A  transaction  of  this  kind  cannot  stand  in  the  way  of  a  Bat  tabiie- 
subsequent  valid  contract  with  another  person  made  by  the  ^'^"JIIbi^** 
infant  after  he  has  come  of  age ;  and  the  person  who  first  «fter  full 
dealt  with  him  on  the  strength  of  his  representing  himself  ^Si"* 
as  of  age  acquires  no  right  to  interfere  with  the  perform- 
ance of  such  subsequent  contract  (/).     This  is  another 
proof  that  the  infant's  false  representation  gives  no  addi* 
tional  force  to  the  transaction  as  a  contract. 

It  was  also  held  in  the  case  referred  to  that,  assuming 
the  first  agreement  to  have  been  only  voidable,  it  was 
clearly  avoided  by  the  act  of  the  party  in  making  another 


(a)  Ndton  v.  Sioeker,  4  De  6.  &  J.  not  affect  this  cIms  of  cues :  ih. 

458.  [d)  Ex  parte  UnUy  Bank,  8  De  G. 

(6)  Ex  parte  Wattoii,  16  Ves.  265,  ft  J.  63. 

Ex  parte  Bates,  2  Mont  D.  k  D.  (f)  Bankraptcy  Act,  1869,  a.  31, 

337.  Ex  parte  Peacock,  6  (^h.  682. 

(c)  Ex  parte  Lynch,  2  Ch.  D.  227.  (/)  Inman  v.  Inman,  15  Eq.  260. 
The  InfaatB'  Relief  Act,  1874,  does 
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contract  inconsistent  with  it  after  attaining  his  full  aga 
But  it  has  been  decided  in  Ireland  (as  we  have  seen)  that 
this  is  not  so  in  the  case  of  a  lease  granted  by  an  infant ; 
the  making  of  another  lease  of  the  same  property  to 
another  lessee  after  the  lessor  has  attained  full  age  is  not 
enough  to  avoid  the  first  lease  (a).  The  fact  that  an 
interest  in  property  and  a  right  of  possession  had  passed 
by  the  first  lease,  though  voidable,  seems  a  sufficient  ground 
for  the  distinction. 


Married 

women 

generally 

cannot 

contract. 


II.  Married  Women. 

A  married  woman  is  incapable  of  binding  herself  by  a 
contract. 

If  she  attempts  to  do  so  '*  it  is  altogether  void,  and  no 
action  will  lie  against  her  husband  or  herself  for  the  breach 
of  it "  (6).  And  the  same  consequence  follows  as  in  the 
case  of  infants,  viz,,  that  although  a  married  woman  is 
answerable  for  wrongs  committed  by  her  during  the  cover- 
ture, including,  frauds,  and  may  be  sued  for  them  jointly 
with  her  husband,  or  separately  if  she  survives  him,  yet 
she  cannot  be  sued  for  a  fraud  where  it  is  directly  con- 
nected with  a  contract  with  her,  and  is  the  means  of  effect- 
ing it  and  parcel  of  the  same  transaction,  e.g,y  where  the 
wife  has  obtained  advances  from  the  plaintiff  for  a  third 
party  by  means  of  her  guaranty,  falsely  representing  her- 
self as  sole  (b);  but  it  is  doubtful  whether  this  extends  to 
all  cases  of  false  representation  by  which  credit  is  ob- 
tained (c).  For  the  same  reason — that  the  law  will  not 
allow  the  contract  to  be  indirectly  enforced — ^a  married 
woman  is  not  estopped  from  pleading  coverture  by  having 
described  herself  as  mi  iuria  (d). 

The  fact  that  a  married  woman  is  living  and  trading 
apart  from  her  husband  does  not  enable  her  at  common 


(a)  SUUor  v.  Brady,  14  Ir.  C.  L. 
61,  9upra,  p.  54. 

(6)  Per  Cur.  Fairkurtt  v.  Z»vcr- 
pool  Addphi  Loan  Ataociatum,  9  Ex. 
422,429;  23  L.  J.  Ex.  164. 


(c)  Wrigkt  v.  Leonard,  11  C.  B. 
N.  S.  268,  30  L.  J.  0.  P.  365,  where 
the  Court  was  divided. 

{d)  Cannam  v.  Farmer,  8  Ex.  698. 
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law  to  contract  so  as  to  give  a  right  of  action  against  her- 
self alone  (a).  Nor  does  it  make  any  difference  if  she 
is  living  separate  from  her  husband  under  an  express 
agreement  for  separatioD,  as  no  agreement  between  hus- 
band and  wife  can  change  their  legal  capacities  and 
cbaracters  (6). 

But  "  a  married  woman,  though  incapable  of  making  a  But  may 
contract,  is  capable  of  having  a  chose  in  action  conferred  ^Smc- 

upon  her,  which  will  survive  to  her  on  the  death  of  the  ^'^•J/ifir'ite: 
'  .  Ill-  '"^ "®'' 

nosband,  unleSs  he  shall  have  mterfered  by  domg  some  act  huBband's 

to  reduce  it  into  possession":  thus  she  may  buy  railway  ^**^^^ 
stock,  and  become  entitled  to  sue  for  dividends  jointly  them 
with  her  husband  (c).    When  a  third  person  assents  tOc^^^Jtaref 
hold  a  sum  of  money  at  the  wife's  disposal,  but  does  not  othOTwiae 
pay  it  over,  this  is  conferring  on  her  a  chose  in  action  own  if  she 
within  the  meaning  of  the  rule  (d). 

During  the  joint  lives  of  the  husband  and  wife  the 
husband  is  entitled  iure  mariti  to  receive  any  sum  thus 
due ;  "  but  if  the  wife  dies  before  the  husband  has  received 
it,  the  husband,  although  his  beneficial  right  remains  the 
same,  must  in  order  to  receive  the  money  take  out  ad- 
ministration to  his  wife ;  and  if  he  dies  without  having 
done  so,  it  is  necessary  that  letters  of  administration  should 
be  taken  out  to  the  wife's  estate  (for  such  is  still  the  legal 
character  of  the  money),  but  the  wife's  administrator  is 
only  a  trustee  for  the  representative  of  the  husband  "  (e). 
Accordingly  the  Court  of  Probate  cannot  dispense  with  the 
double  administration,  even  where  the  same  person  is  the 
proper  representative  of  both  husband  and  wUie,  and  is  also 
bene&cially  entitled  (/). 

(a)  Clayton  v.  Adams,  6  T.  E.  605.       ed.),  Widgery  v.  Tepper,  5  Ch.  D. 
(6)  MankaU  v.  RuUon,  8  T.  R       516. 


Btirvivei, 


545 :  see  Lord  Broughjun's  remarks,  {d)  Fleet  v.  Perrint,  L.  R.  8  Q.  B. 

3  M.  ft  K.  221.  536,  4  Q.  B.  500. 

(c)  Per  Cur.  DaUon  v.  Midland  {e)  Per  Lord  Westbury,  PaHing- 

Rg,  Co^  18  C.  B.  474,  22  L.  J.  C.  P.  ton  v.  AUy,-Qen.,  L.  R.  4  H.  L.  100, 

177.    Asd  see  1  Wms.  Saund.  222,  119. 

223w   On  the  question  what  amounts  (/)  In  the  Ooodt  of  Harding,  L. 

to  rednctioa    into    possession,    see  R.  2  P.  ft  D.  394. 
Wmiams  on  Executors,  1.  856  (7th 
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Cannot  Inasmuch  as  according  to  the  view  established  by  modem 

coverture    decisions  a  promise  to  pay  a  debt  barred  by  the  Statute  of 
Mew  debt  Limitation  operates  not  by  way  of  post-dating  the  original 
Stat. of      contract  so  as  to  "draw  down  the  promise"  then  made, 
tion.*         ^^*  ^  *  ^^^  contract  founded  on  the  subsisting  considera- 
tion (see  the  chapter  on  Agreements  of  Imperfect  Obliga- 
tion, infra),  a  married   woman's  general   incapacity   to 
contract  prevents  such  a  promise,  if  made  by  her,  from 
being  effectual ;  and  where  before  the  marriage  she  became 
a  joint  debtor  with  another  person,  that  person's  acknow- 
ledgment after  the  marriage  is  also  ineffectual,  since  to 
bind  one's  joint  debtor  an  acknowledgment  must  be  such 
as  would  have  bound  him  if  made  by  himself  (a). 

The  rules  of  law  concerning  a  wife's  power  to  bind  her 
husband  by  contract,  either  as  his  actual  or  ostensible 
agent  or,  in  some  special  circumstances,  by  a  peculiar 
authority  independent  of  agency,  do  not  fall  within  the 
province  of  this  work. 


Exoep* 
tions : 
Queen 
Consort. 


Wife  of 
person 
civilly 
dead. 


Exceptioiia. — The  wife  of  the  King  of  England  may  by 
the  common  law  sue  and  be  sued  as  a  feme  sole  (Co.  Litt. 
133  a). 

The  wife  of  a  person  civilly  dead  may  sue  and  be  sued 
alone  {Ih.  132  6,  133  a).  The  cases  dwelt  on  by  Coke  are 
such  as  practically  cannot  occur  at  this  day,  and  it  seems 
that  the  only  persons  who  can  now  be  regarded  as  civilly 
dead  are  persons  convicted  of  felony,  and  not  lawfully  at 
large  under  any  licence  (6).  An  alien  enemy,  though  dis- 
abled from  suing,  is  not  civilly  dead,  and  his  wife  cannot 
sue  alone  on  a  contract  made  with  her  either  before  or 
during  coverture;  so  that  while  he  is  an  alien  enemy 
neither  of  them  can  maintain  an  action  on  the  contract. 


(a)  PiUam  v.  Posttr,  1  B.  &  C. 
248;  1  Wms.  Saund.  172. 

(6)  Transportation  was  considered 
as  an  abjuration  of  the  realm,  which 
could   be   determined   onlj  by  an 


actual  return  after  the  sentence  had 
expired :  Carrol  v.  EUncmo^  4  Esp. 
27.  The  analogy  to  Coke's  '  Civil 
Death '  is  discussed,  ary,  in  Ex  parte 
Franks,  7  Bing.  762, 
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The  remedy  may  thus  be  irreooTerably  lost  by  the  opera- 
tion of  the  Statute  of  Limitation,  but  this  inoonvenienoe 
does  not  take  the  case  out  of  the  general  rule  (a).  This 
decision  does  not  expressly  overrule  any  earlier  authority 
(and  there  is  such  authority)  (&)  for  the  proposition  that 
she  may  be  sued  alone.  But  it  is  conceived  that  such 
must  be  the  result. 

It  appears  on  the  whole  as  the  result  of  the  authorities  Of  *lfeii 
that  the  wife  of  an  alien  husband  who  has  never  been  in  J^^^ 
England  may  bind  herself  by  contract  if  she  purports  to  Uagdom : 
contract  as  a  ftfme  sole.    Lord  Kenyon  twice  held  that  the  ^ 
wife  of  an  alien  who  has  left  the  kingdom  for  some  time, 
and  is  not  known  to  have  any  intention  of  returning,  may 
be  sued  alone  on  contracts  made  by  her  after  his  depar- 
ture (c) ;  the  reason  being,  it  seems,  that  in  the  case  of 
an  alien  no  animus  revertendi  could  be  presumed.     But 
in  a  third  action  against  the  same  defendant  (the  husband 
having  in  the  mean  time  returned  to  England  and  gone 
away  again)  Lord  Ellenborough  took  a  different  view  and 
nonsuited  the  plaintiff.    He  thought  such  an  action  could 
be  maintained  only  when  the  husband  had  never  been 
in  the  kingdom  (in  which  case  the  right  of  action  had 
already  been  upheld  by  the  Court  of  Common  Pleas)  (J) ; 


(a)  Ik  WaJd  ▼.  Braunc,  1  H.  ft  N. 
178,  25  L.  J.  Ex.  843.  PeriuHps  it 
may  be  ckrabted  whether  *  dvii 
death'  was  ever  really  appropriate  m 
a  tenn  of  art  in  English  oourts  except 
*  when  a  nuui  entereth  into  religion 
[i.e,  a  religioafl  order  in  England] 
and  la  profeased':  in  that  caae  he 
could  make  a  will  and  appoint  exe- 
catora  (who  might  be  med  aa  sach 
for  his  debta,  F.  N.  B.  121,  O),  and 
if  he  did  not,  his  goods  ooidd  be  ad> 
ministered  (litt  s.  200,  Co.  litt 
181  b),  Bracton,  howeyer,  speaks  of 
outlawry  (4265)  as  well  as  religious 
profession  (301  b)  as  tiu)r$  civUii,  A 
person  undirr  the  penalties  of  prae« 
munire,  which  include  being  put  out 


of  the  Queen's  protection,  would,  I 
suppose,  be  in  the  same  plight  aa  an 
outlaw.  The  Roman  mort  ft v0ti  waa 
a  pure  leffal  Action,  introduced  not 
to  crsate  disabilities,  but  to  obriale 
the  inoonTenient  results  of  disabili- 
ties otherwise  created.  (Sav.  Sjrst. 
2.  164.)  As  to  the  siort  drOe  of 
modem  French  law  (now  abolinhed 
since  1864),  see  f6.  161  sqq. 

(6)  Derry  v.  Durhttt  o/jiamrin€j 

1  Ld.  Raym.  147. 

(r)  WaJford  v.  Dueheu  de  Pienne, 

2  Esp.  664  ;  Frankt  ▼.  same  de* 
fendant,  »6.  687  ;  Dicey  on  Partim, 
296. 

id)  Dt  ChiWm  ▼.  L'AifjU,  1  Bos. 
k  P.  867. 
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here  the  husband  had  lived  with  his  wife  in  England,  and 
was  under  no  legal  disability  to  rejoin  her.     The  Court 
refused  a  rule  to  set  aside  the  nonsuit  (a).     In  a  more 
modern  case,  again,  the  Court  of  Exchequer  thought  that 
Lord  Ellenborough  had  conceded  too  much,  and  that  such 
an  action  was  in  no  case  maintainable  without  showing 
that  on  the  particular  occasion   the  wife  actually   con- 
tracted as  2kfe7Yie  sole  (6).     But  it  is  submitted  that  as  to 
the  former  point  it  would  be  enough  to  show  that  the 
husband  never  had  an  English  domicil,  or  at  all  events 
that  he  never  resided  in  England.     It  seems  unreasonable 
that  the  mere  fact  of  his  having  at  some  time  been  in 
England  (it  may  be  for  a  day  or  even  less)  should  make 
all  the  difference. 
CoBtom  of      "  By  the  custom  of  London,  if  n  feme  covert,  the  wife  of 
to  married  ^  freeman,  trades  by  herself  in  a  trade  with  which  her 
7^1?^      husband  does  not  intermeddle,  she  may  sue  and  be  sued 
alone.        as  a  feme  sole,  and  the  husband  shall  be  named  only  for 
conformity;  and  if  judgment  be  given  against  them,  she 
only  shall  be  taken  in  execution."     (Bacon,  Abr.  Chistonis 
of  London,  D.)      This  custom  applies  only  to  the  city 
courts  (c),  and    even   there    the   formal  joinder  of    the 
husband   is   indispensable.      But  if  acted  upon  in  those 
courts  it  may  be   pleaded  as  matter   of  defence  in   the 
superior  courts  (d),  though  they  do  not  otherwise  notice 
the  custom  (c). 
Contracts       In  certain  exceptional  cases  in  which  the  wife  has  an 
band  as  to  adverse  interest  to  the  husband  she  is  not  incapable  of 
separation,  contracting  with  him.     Where  a  wife  had  instituted  a 

&C.,  may  , 

be  good,  suit  for  divorce,  and  she  and  her  husband  had  agreed  to 
refer  the  matters  in  dispute  to  arbitration,  her  next  friend 
not  being  a  party  to  the  agreement,  the  House  of  Lords 
held  that  under  the  circumstances  of  the  case  she  might 


(a)  Kay  v.  Durheu  de  Pienm,  8       W.  61,  G  L.  J.  Ex.  66. 
Camp.  128.  (c)  CauiUM  v.  Shaw,  4  T.  K.  361. 

(6)  Bardm  v.  Keverberg,  2  M.  &  (d)  Beard  v.  WM^  2  Bos.  &  P.  98. 
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be  regarded  as  a  /em6  sol^,  that  the  agreement  was  not 
invalid,  and  that  the  award  was  therefore  binding  (a). 

The  real  object  of  the  reference  and  award  in  this  case 
having  been  to  fix  the  terms  of  a  separation,  it  has  since 
been  held  that  a  Court  of  Equity  will  not  refuse  to  enforce 
an  agreement  to  execute  a  deed  of  separation  merely 
because  it  has  been  made  between  the  husband  and  wife 
Mrithout  the  intervention  of  a  trustee  (6).  It  does  not 
follow  from  these  decisions  that  agreements  so  made  create 
any  legal  right  of  action,  though  it  might  not  be  safe  to 
a&jert  that  such  cannot  be  their  effect  in  any  conceivable 
case. 

Stattutoiy  exceptions.  Statutory 

By    the  Act  constituting   the   Court  for  Divorce   and  SoST 
Matrimonial  Causes,  20  &  21  Vict.  c.  85,  a  wife  judicially  Judicial 
separated  from  her  husband  is  to  be  considered  whilst  so  tiont  and 
separated  as  a  feme  soU  for  the  purposes  of  {inter  alia)  protection 
contract,  and  suing  and  being  sued  in  any  civil  proceed- 
ing (s.  26)  (c) ;   and  a  wife  deserted  by  her  husband  who 
has  obtained  a  protection  order  is  in  the  same  position 
while  the  desertion  continues  (s.  21).    This  section  is  so 
worded  as  when  taken  alone  to  countenance  the  supposi- 
tion that  the  protection  order  relates  back  to  the  date  of 
desertion.     It  has  been  decided,  however,  that  it  does  not 
enable  the  wife  to  maintain  an  action  commenced  by  her 
alone  before  the  date  of  the  order  (cJ).    These  provisions 
are  extended  by  an  amending  Act  in  certain  particulars 
not  material  to  be  noticed  here  (21  &  22  Vict.  c.  108, 
86.  6-9) ;  and  third  parties  are  indemnified  as  to  payments 


(a)  Baieman  v.  OounUn  of  Jto8$, 
I  Dow,  2a& 

(&)  Van$Uiart  v.  Vanfittari,  4  K. 
ft  J.  62 ;  27  L.  J.  Ch.  222 ;  but  the 
agreement  not  enforceable  for  other 
reaaou ;  affinued  on  appeal,  2  De 
6.  ft  J.  249 ;  27  L.  J.  Ch.  289 ; 
bat  no  opinion  given  i  n  this  point. 

{e)  The  same  conaeqnenoes  f  oUow 
a  fortiori  on  a  tUstoUtUon  of  mar- 


liage,  though  there  is  no  express 
enactment  that  they  shaU  :  Wilkin' 
ton  V.  Gibson,  4  £q.  162 :  see  alsoi 
as  to  the  divorced  wife's  rigbtE, 
WeUt  V.  Malbon,  81  Beav.  48 ;  Fitz- 
gerald V.  Chapman,  1  Ch.  D.  568 ; 
Burton  v.  Stttrr/eon  (C.  A.)»  2  Ch.  D. 
818 

(d)  Midland  Ry,  Co.  ▼.  Pye,  10 
C.  B.  N.  S.  179  s  80  L.  J.  C.  P.  814. 
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to  the  wife,  and  acts  done  by  her  with  their  pennisaion, 
under  an  order  or  decree  which  is  afterwards  discharged 
or  reversed  (s.  10).  The  words  as  to  "  suing  and  being 
sued "  in  this  section  are  not  confined  by  the  context  to 
matters  of  property  and  contract,  but  are  to  be  liberally 
construed  :  a  married  woman  who  has  obtained  a  protec- 
tion order  may  sue  in  her  own  name  for  a  libel  (a). 

Married  The  following  Statutory  exceptions  are  created  by  the 
Xo^  *  Married  Women's  Property  Act,  1870.  By  s.  1  the  eam- 
Act,  1870.  iugs,  &c.,  of  a  married  woman  acquired  or  gained  after 
the  passing  of  the  Act  in  any  separate  occupation  are 
made  her  separate  property;  and  by  s.  11  she  may  sue 
alone  for  them.  The  capital,  stock-in-trade,  &c.,  of  a 
business  or  employment  carried  on  by  a  woman  at  the 
date  of  her  marriage,  and  afterwards  continued  on  her 
separate  account  with  her  husband's  consent,  are  held  to 
be  also  protected  by  necessary  implication  (6).  Still  more 
clearly  would  this  be  the  case  as  to  new  stock-in-trade,  &c., 
acquired  out  of  profits.  The  Act  does  not  give  any  new 
remedy  to  the  creditors  of  a  married  woman  for  debts 
incurred  by  her  in  the  course  of  any  separate  undertaking  ; 
nor  does  it  in  any  way  affect  their  equitable  rights  (of 
which  presently)  against  her  separate  estate.  Probably 
the  presumption  of  an  intention  to  bind  the  separate  estate 
(which  we  shall  find  to  exist  when  a  wife  living  apart 
from  her  husband  incurs  debts)  would  be  extended  to  all 
debts  contracted  by  her  in  the  course  of  a  separate  busi- 
ness, whether  living  apart  from  her  husband  or  not.  S.  11 
further  gives  her  for  the  protection  of  such  wages,  earn- 
ings, &c.,  as  are  declared  to  be  her  separate  property  by 
s.  1,  and  of  any  chattels  or  other  property  purchased  or 


(a)  Ramadenv,  Breariey,  L.  R  10  Purchase,  20  £q.  179. 
Q.  B.  147.     She  can  give  a  valid  (6)  Atkworth  v.  Outram  (C.  A.), 

receipt   for  a    legacy  Dot   reduced  5  Oh.  D.  923  :  and  as  to  what  in  a 

into  poBseiiiuon   before  the  date  of  separate  trading,  Ao/W/  v.   Xetrton, 

Uie  ui-der :    Jie  Coward   A:  Adam^s  4  C.  P.  D.  7. 
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obtamed  by  means  thereof  for  her  own  use,  tlie  same 
remedies  both  civil  and  criminal  as  if  such  wages,  &c^ 
belonged  to  her  as  an  unmarried  woman.  It  has  been 
decided  that  under  this  section  a  married  woman  carrying 
on  a  separate  business  may  bring  an  action  against  her 
bankers  for  dishonouring  her  cheque,  or  for  not  duly 
presenting  or  not  giving  her  notice  of  the  dishonour  of  a 
bill  of  exchange  acquired  by  her  in  the  course  of  such 
business  (a).  Both  the  words  and  the  operation  of  the 
enactment  however  are  less  extensive  than  those  of 
20  &  21  Yict.  c  85,  ss.  25,  26.  It  does  not  enable  a 
married  woman  to  contract  or  deal  with  property  as  a  feme 
sole :  for  instance,  to  transfer  without  her  husband's  con- 
currence stock  to  which  she  is  entitled  for  her  separate 
use.  Her  remedy  is  to  get  the  stock  registered  in  her  own 
name  as  a  married  woman  entitled  for  her  separate  use, 
which  by  s.  3  she  can  do  as  to  any  sum  in  the  public  funds 
not  less  than  20^.,  and  then  that  section  enables  her  to 
deal  with  it  (b). 

By  s.  4,  in  like  manner,  a  married  woman  entitled  to 
fuUy  paid  up  shares  in  a  company,  or  stock  or  debentures 
free  from  liability,  may  have  them  registered  as  her  sepa- 
rate property  (c),  but  she  is  not  expressly  enabled  to  sue 
for  dividends  in  her  own  name.  By  s.  10  a  married  woman 
may  effect  a  policy  insurance  upon  her  own  life  or  the  life 
of  her  husband  for  her  separate  use,  "  and  the  contract  in 
such  policy  shall  be  as  valid  as  if  made  with  an  unmarried 
woman." 

There  is  a  statutory  provision  for  renewal  of  leases  by  Renewal 
married  women :  see  11  Geo.  4  &  1  Wm.  4,  c.  Go.  ^^f^^ 

ikparate  Ednte, 

The  most  important  and  peculiar  qualification  of  the  Sepwftte 
general  incapacity  of  married  women  to  enter  into  con-  pjjj^'^ji 

(o)  Summen  t.  CUy  Bank,  L.  R.  (r)  As  to  the  duty  of  the  oom-  •M«n***on« 

9  C.  P.  5S0.  paiiy  see   lUg,  v.  CarwUif  Ry,  Co, 

(6)  Howard  ▼.  Bank  of  England,  L  K  8  Q.  B.  299. 
19  Eq.  295. 
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tractH  is  their  power,  now  recognized  after  much  confusion 
and  difference  of  opinion,  of  executing  acts  in  the  nature 
of  contract  which  are  binding  on  any  separate  estate  of 
which  they  have  power  to  dispose.  It  would  not  be  quite 
accurate,  though  it  might  be  convenient,  to  say  more  shortly 
that  a  married  woman  is  in  equity  capable  of  contracting 
to  the  extent  of  her  separate  estate. 

The  present  state  of  the  law  has  been  thus  summed  up 
by  the  Master  of  the  Rolls : — 

"A  married  woman  is  liable — or  rather  her  separate 
estate  is  liable  (for  there  is  no  personal  liability  so  far  as 
she  is  concerned) — to  make  good  all  contracts  which  are 
made  by  her  with  express  reference  to  the  separate  estate, 
or  which  from  the  nature  of  the  contract  itself  must  be 
intended  to  be  so  referred ;  but  she  is  not  liable  even  for 
general  contracts  which  from  their  nature  cannot  be  so 
referred ;  a  fortloH  she  is  not  liable  for  general  torts,  but 
her  husband  is  liable.  Her  separate  estate  may  be  liable  for 
a  fraud  relating  to  the  separate  estate,  that  is,  dealing  with 
the  separate  estate  by  way  of  iraudulent  representation  " — 
but  not  for  an  independent  wrong  or  breach  of  trust  (a). 

The  subject  is  not  yet  wholly  free  from  anomalies,  due 
to  the  fragmentary  and  discontinuous  manner  in  which 
the  doctrine  of  separate  use  has  been  gradually  put  to- 
gether. When  the  practice  of  settling  property  to  the 
separate  use  of  married  women  first  became  common,  it 
seems  probable  that  neither  the  persons  interested  nor  the 
conveyancers  had  any  purpose  in  their  minds  beyond 
excluding  the  husband's  marital  right  so  as  to  secure  an 
independent  income  to  the  wife.  The  various  forms  of  cir- 
cumlocution employed  in  all  but  very  modem  settlements 
to  express  what  is  now  sufficiently  expressed  by  the  words 
"  for  her  separate  use  "  will  at  once  suggest  themselves  as 

(a)   Wainfiyrd  v.  Ueyl,  20  £q.  321,  324. 
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coufinniiig  tliis.     In  course  of  time,  however,  it  was  found 
that  by  recognizing  this  separate  use  the  Court  of  Chan- 
eery  had  in  effect  created  a  new  kind  of  equitable  owner- 
ship, to  which  it  was  impossible  to  hold  that  the  ordinary 
incidents  of  ownership  did  not  attach.    The  power  of  dis- 
position inter  viffos  (which  is  all  that  bears  on  oar  present 
subject)  was  accordingly  admitted,  including  alienation  by 
way  of  mortgage  or  specific  charge  as  well  as  absolutely ; 
and  we  find  it  laid  down  in  general  terms  about  a  century 
ago  that  a  feme  covert  acting  with  respect  to  her  separate 
property  is  competent  to  act  as  a  feme  eole  (a).     Neverthe- 
less the  equitable  ownership  of  real  estate  by  means  of 
the  separate  use,  carrying  as  incidents  the  same  full  right 
of  disposition  by  deed  or  will  that  a  /e7)ie  euie  would  have, 
has  been  fully  recognized  only  by  quite  recent  decisions  (b)  : 
but  this  by  the  way.    From  a  mortgage  or  specific  charge 
on  separate  property  to  a  formal  contract  under  seal,  such 
as  if  made  by  a  person  sui  iuris  would  even  then  have 
bound  real  estate  in  the  hands  of  his  heir,  we  may  sup- 
pose the  transition  did  not  seem  violent ;  and  instruments 
expressing  such  a  contract  to  be  entered  into  by  a  married 
woman  came  to  be  regarded  as  in  some  way  binding  on 
any  separate  property  she  might  have.     In  what  way  they  Power  to 
were  binding  was  not  settled  for  a  good  while,  for  reasons  s^Anu« 
best  stated  in  the  words  of  V.-C.  Kindersley's  judgment  in  ?JJJJ^*{^ 
Vaughxva  v.  VaTiderstegen  (c),  where  he  gave  an  historical  stnaments : 

sumnmry  of  the  matter.  view*ffi^n 

by  y.ZT 
"The  Courts  at  first  ventured  so  far  as  to  hold  that  if"  a  married  Kliiden- 

woman  ^  made  a  contract  for  payment  of  money  by  a  written  instru-  ^^* 

ment  with  a  certain  degree  of  formality  and  solemnity,  as  by  a  bond 

under  her  hand  and  seal,  in  that  case  the  property  settled  to  her 

separate  use  should  be  made  liable  to  the  payment  of  it ;  and  thia 

(a)  Ilulme  t.  Tenant^  1  Wh.  k  T.  mon  Law,  see  Duncan  r.  Ctuhin,  L. 

L.  C.    In  Peacock  ▼.  Afwil,  2  Ves.  R.  10  C.  P.  654. 

Sr.  190,  there  referred  to  by  Lord  (6)  Taylor  v.  Meads,  i  1).  J.  S. 

Thnriow,  no  sach  general  rule  is  597  ;  Pride  v,  Bubh,  7  Ch.  64. 

expressed.    As  to  the  reoogoition  of  {c)  2  Drew.  165,  180. 
separate  property  by  Courts  of  Com- 
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KarUer 
doctrines 
.now  un- 
tenable. 


principle  (if  principle  it  couM  be  called)  was  subsequently  extended 
to  instruments  of  a  less  formal  character,  as  a  bill  of  exchange  or 
promissory  note,  and  ultimately  to  any  written  instruments  But 
still  the  Courts  refused  to  extend  it  to  a  verbal  agreement  or  other 
assumpsit,  and  even  as  to  those  more  formal  engagements  which  they 
did  hold  to  be  payable  out  of  the  separate  estate,  they  struggled 
against  the  notion  of  their  being  regarded  as  debts,  and  for  that  pur- 
pose they  invented  reasons  to  justify  the  application  of  the  separate 
estate  to  their  payment  without  recognizing  them  as  debts  or  letting 
in  verbal  contracts.  One  suggestion  was  that  the  act  of  disposing  of 
or  charging  separate  estate  by  a  married  woman  was  in  'reality  the 
execution  of  a  power  of  appointment  (a),  and  that  a  formal  and  solemn 
instrument  in  writing  would  operate  as  an  execution  of  a  power, 
which  a  mere  assumpsit  would  not  do.  .  .  .  Another  reason  suggested 
was  that  as  a  married  woman  has  the  right  and  capacity  specifically 
to  charge  her  separate  estate,  the  execution  by  her  of  a  formal 
written  instrument  must  be  held  to  indicate  an  intention  to  create 
such  special  chaige,  Ijecause  otherwise  it  could  not  have  any  opera- 
tion." 

Both  these  suggestions  are  now  untenable,  as  indeed 
V.-C.  Kindersley  then  (1853)  judged  them  to  be  (6) ;  the 
theory  of  specific  charge  was  revived  in  the  later  case  of 
Shattock  V.  Shattock  (c),  but  this  must  be  considered  as 
overruled  by  the  judgment  in  the  Privy  Council  presently 
to  be  mentioned.  One  or  two  other  suggestions — such  as 
that  a  married  woman  should  have  only  such  power  of 
dealing  with  her  separate  estate  as  might  be  expressly 
given  her  by  the  instrument  creating  the  separate  use — 
were  thrown  out  about  the  beginning  of  this  century  {d), 
during  a  period  of  reaction  in  which  the  doctrine  was 
thought  to  have  gone  too  far,  but  they  did  not  find  accept- 
ance ;  and  the  dangers  which  gave  rise  to  these  suggestions 
were  and  still  are  provided  against  in  another  way  by  the 
device   of  the   restraint   on   anticipation,   as   curious   an 


(rt)  E.ff,  Duke  of  BoUon  v.  TTtf- 
liatM,  2  Ves.  at  p.  149. 

(6)  Cp.  Murray  v.  JBarUe,  3  M.  & 
K.  209,  where  the  arguments  show 
the  history  of  the  doo&ine,  Oieens  v. 
JHckennn,  1  Cr.  &  Ph.  48,  58,  wbere 
the  notiona  of  power  and  charge  are 


both  disnuBsed  as  inapplicable  by 
Lord  C'ottenham. 

(c)  £q.  182,  193. 

(rf)  See  Jones  v.  HarrtM,  9  Ves. 
486,  497;  Parkesy,  White,  11  Ves. 
209,  220,  sqq. ;  and  collection  of 
oaaes  5  Yen,  l7|  note. 
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example  as  any  that  English  law  presents  of  an  anomaly 
grafted  on  an  anomaly  (a). 

It  seems  needless  to  enter  into  any  discussion  of  the  Judgment 
earlier  authorities.     At  present  the  locibs  cl^tSHicits  on  the  l.  j.  S^' 
subject  is  the  judgment  of  Turner,  L.  J.,  in  Johnson  v.  Johnaon  v. 
GaUagher  (6),  in  which  those  authorities  are  fully  reviewed,  «  Oenenl 
and  which  is  now  strengthened  by  the  full  approval  of  the  ®°*f^. 
Judicial  Committee  in  London  Ghartered  Bank  of  Aus-  may  bmd 
tralia  v.  LempHh'e  (c).     It  had  already  been  distinctly  ^Ste 
fallowed  in  the  Court  of  Appeal  in  Chancery  as  having  without 
placed  the  doctrine  upon  a  sound  foundation  (d).     The  form,  but 
general  result,  so  far  as  now  q^ncerns  us,  appears  to  be  to  "^^^ 

this  effect :  presumed 

"Not   only  the   bonds,   bills,  and   promissory  notes  of  JJ^eflw'to 
married  women,  but  also  their  general  engagements,  may  ^^' 
affect  their  separate  estates"  (3  D.  F.  J.  514):  and  pro- 
perty settled  to  a  married  woman's  separate  use  for  her 
life,  with  power  to  dispose  of  it  by  deed  or  will,  is  for  this 
purpose  her  separate  estate  (e). 

These  "  general  engagements  "  are  subject  to  the  forms 
imposed  by  the  Statute  of  Frauds  or  otherwise  (/)  on  the 
contracts  made  in  pari  niateHa  by  persons  competent  to 
contract  generally,  but  not  to  any  other  form :  there  is  no 
general  rule  that  they  must  be  in  writing. 

A  "  general  engagement  *'  is  not  binding  on  the  separate 
estate  unless  it  appear  "  that  the  engagement  was  made 
with  reference  to  and  upon  the  faith  or  credit  of  that 
estate  (3  D.  F.  J.  515). 

Whether  it  was  so  made  is  a  question  of  fact  to  be 
determined  on  all  the  circumstances  of  the  case:  it  is 
enough  "  to  show  that  the  married  woman  intended  to 
contract  so  as  to  make  herself,  that  is  to  say,  her  separate 
property,  the  debtor  "  (L.  R  4  P.  C.  597). 

(a)  See  Lord  Cottenham's  judg-  (d)  Picard  v.  lline,  5  Ch.  274. 

ment  in  TvMeU  ▼.  Amutrmg,  4  M«  &  (e)  Mayd  v.  Fidd,  3  Ch.  D.  587| 

Cr.  398,  405.  593. 

(6)  8  D.  F.  J.  494,  509  sqq.  (/)  As  to  this  see  infra,  p.  94. 

(c)  L.  B.  4  P.  C.  672. 
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The  term 
"  engage- 


ment. 


Such  intention  is  presumed  in  the  case  of  debts  con- 
tracted by  a  married  woman  living  apart  from  her  husband 
(8  D.  F.  J.  521).  (This  tallies  with  the  rule  of  common 
law  which  in  this  case  excludes  even  as  to  necessaries  the 
ordinary  presumption  of  authority  to  pledge  the  husband's 
credit :  see  notes  to  Mavhy  v.  Scott  in  2  Sm.  L.  0.) 

The  like  intention  is  inferred  where  the  transaction  would 
be  otherwise  unmeaning,  as  where  a  married  woman  gives 
a  guaranty  for  her  husband's  debt  {a)  or  joins  him  in 
making  a  promissory  note  (6). 

The  "  engagement "  of  a  married  woman  differs  from  a 
contract,  inasmuch  as  it  gi^es  rise  to  no  personal  remedy 
against  the  married  woman,  but  only  to  a  remedy  against 
her  separate  property  (c).  But  it  creates  no  specific  charge, 
and  therefore  the  remedy  may  be  lost  by  her  alienation  of 
such  property  before  suit  (8  D.  F.  J.  515,  519,  520-2)  (d). 

In  cases  where  specific  performance  would  be  granted  as 
between  parties  mii  iuris,  a  married  woman  may  enforce 
specific  performance  of  a  contract  made  with  her  where  the 
consideration  on  her  part  was  an  engagement  binding  on 
her  separate  estate  according  to  the  above  rules ;  and  the 
other  party  may  in  like  manner  enforce  specific  perform- 
ance against  her  separate  estate  (e). 

The  term*  engagement,  though  in  itself  a  vague  one, 
seems  to  be  conveniently  appropriated  to  this  special  pur- 
pose of  expressing  that  which  in  the  case  of  a  pei*son  »ui 


{a)  AforreU  v.  CowaVf  6  Ch.  D. 
166  (reversed  7  Ch.  D.  161,  but  only 
on  the  oonstniction  of  the  docu- 
ment),  where  no  attempt  was  made 
to  dispute  that  the  guaranty,  though 
not  expi-esf^ly  referring  to  the  sepa- 
rate estate,  was  effectual  to  bind  it. 

(6)  DavitM  V.  JenkinSf  6  Ch.  D. 
72S. 

(c)  Hvnce  the  married  woman,  not 
being  a  real  debtor,  is  not  subject  to 
the  bankruptcy  law  in  respect  of 
her  separate  estate :  Ex  parte  Jones, 
12Ch.  D.484. 

(rf)  Ace.   HobifUOH    V.    PuAtriruj, 


Feb.  23,  1881,  where  the  Court  of 
Appeal  decided  tbat  a  creditor  of  a 
married  woman  on  the  faith  of  her 
separate  estate  is  not  thereby  en- 
titled to  a  charge  on  her  separate 
property,  or  to  an  injunction  to  re- 
strain her  from  dealing  with  it. 

(e)  The  cases  dted  in  Sug.  V.  &  P. 
206,  BO  far  as  inconsistent  with  the 
modem  authorities  (see  Picard  v. 
Hine,  5  Ch.  274,  where  the  form  of 
decree  against  the  separate  estate  is 
given,  PHdc  v.  BtM,  7  Ch.  64). 
must  be  c<»nsidered  as  overruled. 
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iuris  would  be  a  contract,  but  in  the  case  of  a  married 
woman  cannot  be  a  contract  because  it  creates  no  personal 
obligation  even  in  equity.  A  word  is  certainly  wanted  for 
the  purpose,  and  this  is  an  apt  one  aA  having  no  other 
technical  meaning,  and  as  suggesting  the  close  analogy 
(bat  no  more  than  analogy)  of  the  thing  signified  to  a  true 
contract.  One  might  be  tempted  to  speak  of  the  qucLsl- 
contract  of  a  married  woman,  but  such  a  novel  use  would 
be  too  remote  from  the  established  meaning  of  the  term. 

The  language  of  the  Judicial  Committee  we  have  cited  as  The  sepft- 
to  the  married  woman's  intention  of  makim?  herself — thxii  U,  ™*®  estate 
/isr  separate  property — the  debtor,  suggests  that  the  sepa-  artificial 
rate  estate  may  be  regarded  as  a  sort  of  artificial  person  P*"**°* 
created  by  Courts  of  Equity,  and  represented  by  the  bene- 
ficial owner  as  an  agent  with  full  powers,  somewhat  in  the 
same  way  as  a  corporation  sole  is  represented  by  the  person 
constituting  it  for  the  time  being.     As  a  contract  made  by  ' 
the  agent  of  a  corporation  in  his  employment  can  bind 
nothing  but  the  corporate  property  (a),  the  engagement  of 
a  married  woman  can  bind  nothing  but  her  separate  estate. 
This  way  of  looking  at  it  is  no  doubt  artificial,  but  may 
possibly  be  found  to  assist  in  the  right  comprehension  of 
the  doctrine. 

Some  instances  of  ordinary  contracts  which  may  be  in-  Applica- 
cidental  to  the  management  and  enjoyment  of  separate 
estate,  so  that  it  would  be  highly  inconvenient  if  the 
separate  estate  were  not  boimd  by  them,  are  given  in  the 
judgment  of  the  Judicial  Committee  above  referred  to  (L. 
R  4  P.  C.  at  p.  594). 

One  application  of  the  modem  doctrine  which  deserves 
to  be  speciall)'  noticed  is  that  a  married  woman  may  be  a 
shareholder  in  a  company,  and  in  the  event  of  a  winding- 
up  a  contributory  in  respect  of  her  separate  estate,  if  there 
in  nothing  special  to  prevent  it  in  the  constitution  of  the 
company  (6).     And  a  shareholder  who  has  acquired  shares 

(a)  Unleas,  of  ooane,  he  contracts      own  personal  contract, 
in  such  a  way  as  to  make  it  ako  his  (6)  Matthewman^s  oa.  8  £q.  781. 
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by  a  married  woman's  direction  and  as  a  trustee  for  her 
separate  use  on  the  understanding  that  they  are  to  be  paid 
for  out  of  her  separate  estate  is  entitled  to  be  indemnified 
by  the  separate  estate  against  all  calls  and  liabilities 
incurred  in  respect  of  the  shares  (a).  There  appears  to  be 
nothing  to  prevent  a  married  woman  from  entering  into 
an  ordinary  partnership  as  far  as  concerns  her  separate 
estate  (6).  It  also  seems  possible  that  in  this  way  she 
may  become  a  partner  with  her  own  husband.  For  admi- 
nistrative purposes,  at  least,  the  Court  may  act  as  if  that 
relation  existed  (c). 

A  married  woman's  engagement  relating  to  her  separate 
property  will  have  the  same  eifect  as  the  true  contract  of 
an  owner  aui  iuri^  in  creating  an  obligation  which  will  be 
binding  on  the  property  in  the  hands  of  an  assignee  with 
notice  (d). 

A  married  woman's  covenant,  purporting  to  bind  any 
separate  estate  to  which  she  is  entitled  at  the  time,  is  not 
binding  on  after-acquired  separate  estate,  and  a  judgment 
thereon  binds  only  so  much  of  the  separate  estate  to 
which  she  was  entitled  at  the  date  of  the  engagement 
as  remains  in  existence  as  such  at  the  date  of  the  judg- 
ment (e). 
Effect  of  If  a  married  woman  becomes  sui  iuHs  by  the  death  of 

ofwv^     the  husband,  judicial  separation  or  otherwise,  what  be- 
tore.  comes  of  the  debts  of-  her  separate  estate  /     It  appeals 

that  they  do  not  become  legal  debts  :  for  this  would  be  to 
create  a  new  right  and  liability  quite  different  from  those 
originally  created  by  the  parties ;  but  that  the  creditor  s 
right  is  to  follow  in  the  hands  of  the  owner  or  her  repre- 
sentatives the  separate  estate  held  by  her  at  the  time  of 


(a)  BuUer  v.  Cumptton,  7  £q.  61.  Cotton,  L.JJ.),  reversing  the  judg- 

(b)  Lindley,  1.  86.  -  ment  of  Maling,  V.-C,  14  Ch.  D. 
(r)  JU  ChddB,  9  Cb.  508.  837.  This  seems  to  have  the  effect 
\d)  Per  Jessel,  M.  R.    Warner,  of  overruling -Woicser  v.  Gutter,  ]  5  Ch. 

RwitUdge,  18  Eq.  500.  D.  665,  decided  by  Denman,  J.  on 

(c)  Pike  v.  fUzgibbon,  in  C.  A.,  the  authority  of  Pike  v.  Fiizgibbim 
March  28,  1881  (James,  Brett,  and  in  the  C^ourt  below. 
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on 


contracting  the  engagement,  and  still  held  by  her  when  she 
became  sui  iuris,  but  not  any  other  property.  Property 
snbject  to  a  restraint  on  anticipation  cannot  in  any  cane 
be  bound  (a).  A  kindred  and  still  open  question  is  this : 
Can  the  wife's  separate  estate  be  held  liable  for  her  debts  LkbiUtj 
contracted  before  marriage  ?  Apart  from  recent  let^isla-  ^JJJJ^J^ 
tion  it  seems  no  less  difficult  to  hold  that  the  coverture  <^te 
and  the  existence  of  separate  property  enable  the  creditor  nuurbffv. 
to  substitute  for  a  legal  right  a  wholly  different  equitable 
right,  than  to  hold  that  the  cessation  of  the  coverture 
turns  that  sort  of  equitable  ri<;ht  into  a  l^al  debt.  It  hn.<« 
been  decided  that  after  the  husband's  baukruiitcy  the  wife's 
separate  estate  is  liable  in  equity  to  pay  her  debts  con- 
tracted before  the  marriage  (6) ;  but  Malins,  V.-C,  seems  to 
have  decided  this  case  partly  on  the  ground  that  the  bank- 
ruptcy was  evidence  that  the  settlement  of  the  property  to 
the  wife's  separate  use  was  fraudulent  as  against  her 
creditors.  Before  the  Debtors  Act,  1869,  when  a  married 
woman  and  her  husband  were  sued  at  law  on  a  debt  con- 
tracted by  her  before  the  marriage  and  either  the  husband 
and  wife  or  the  wife  alone  had  been  taken  in  execution, 
the  wife  was  entitled  to  be  dischai^ged  only  if  she  had  not 
separate  property  out  of  which  the  debt  could  be  paid  (c) ; 
and  an  order  for  payment  can  now  be  made  under  a  5  of 
the  Debtors  Act  on  a  married  woman,  and  the  existence  of 
sufficient  separate  estate  would  justify  commitment  in 
defaidt  (d).  But  the  practice  of  the  Courts  in  the  exer- 
cise of  this  kind  of  judicial  discretion   does  not   throw 


(a)  Pihe  ▼.  FitzgOban,  in  C.  A. 
(last  note).  Earlier  canw  are  in- 
decirive.  For  the  view  taken  in  the 
Court  helow  in  Johnson  v.  OaUagher, 
where  the  bill  was  filed  after  the 
death  of  the  husband,  see  3  D. 
F.  J.  495,  and  the  decree  appealed 
from  at  p.  497. 

(6)  Chubb  ▼.  Stretch,  9  Eo.  555, 
following  BUeoe  v.  Kennedy,  briefly 
reported  in  marginal  note  to  H^dme 
V.  Tenant,  1  Bro.  C.  C.  17.  The 
decision  of  the  C.  A.  in  Pike  ▼.  Piiz- 


gibbon  throws  great  doubt  on  this. 

(c)  Ivem  Y.  Butler,  7  £.  &  B. 
159,  26  L.  J.  Q.  B.  145 ;  Jay  ▼. 
AmphleU,  1  H.  &  G.  687,  82  L.  J. 
Ex.  176. 

{d)  Dillon  T.  OufHMii^AaiR,  L.  R. 
8  Ex.  28.  Here  the  married  wonum 
had  been  sued  alone,  and  there  was 
no  plea  of  coverture  :  but  probably 
the  same  course  would  be  taken  in 
the  cane  of  a  judgment  against  hus- 
band and  wife  for  the  wife'H  debt 
dum  tola. 
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much  light  on  the  question  of  a  direct  remedy.  It  only 
amounts  to  the  recognition  of  something  more  than  a 
mere  moral  duty  but  less  than  a  legal  duty,  as  in  the  cases 
(noticed  in  another  chapter,  see  Ch.  XII.)  where  the  pay- 
ment of  costs,  &c.,  which  could  not  be  directly  recovered  is 
nevertheless  indirectly  enforced. 

Married  However,  a  wife  who  has  been  married  since  the  Married 

Propwty     Women's  Property  Act,  1870,  came  into  operation  (9th 
Act,  1870,  August,  1870),  may  be  sued  alone  for  her  debts  contracted 
Amend-      before  marriage,  and  any  property  belonging  to  her  for  her 
ment  Act,  separate  use  is  liable  to  satisfy  such  debts  (s.  12).     This 
extends  to  separate  property  subject  to  a  restraint  on  anti- 
cipation (a).     The  same  section  enacted  without  qualifica- 
tion that  the  husband  should  not  be  liable  ;  so  that  where 
there  was  no  settlement  the  creditor  had  no  remedy  at  all 
during  the  coverture.    But  this  is  repealed  as  to  marriages 
*       taking  place  after  the  30th  July,  1874,  by  the  Amending 
Act  of  that  year  (37  &  38  Vict  c.  50) ;  a  husband  and 
wife  married  after  that  date  may  be  jointly  sued  for  her 
ante-nuptial  debts  (s.  1)  and  the  husband  is  liable  to  the 
extent  of  the  assets  specified  in  s.  5,  which  comprise  all 
interests  acquired  by  him  in  right  of  his  wife  or  by  any 
settlement  of  her  property  on  the  marriage,  and  any  pro- 
perty of  which  a  disposition  may  have  been  made  by  her 
with  his  consent  "  with  the  view  of  defeating  or  delaying 
her  existing  creditors." 

How  far  is  On  principle  it  should  seem  that  a  married  woman's 
wOTMn'a*  engagement  with  respect  to  her  separate  estate,  while  not 
"engage-  bound  by  any  peculiar  forms,  is  on  the  other  hand  bound 
Slmid  by  1^  every  case  by  the  ordinary  forms  of  contract ;  in  other 
the  ordi-     words,  that  no  instrument  or  transaction  can  take  effect  as 

(a)  Sanger  v.  Sanger,  11  £q.  470,  Act  the  hiuband  is  still  a  neceasary 

London   and    Promnsial    Bank    v.  party  :   J/an<wk»  v.  LaUache,  3  C, 

Bo^  7  Ch.  D.  77».    In  all  caeee  P.  D.  197. 
not   ipedaUy  proyided  for  by  the 
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an  eogBgement  binding  separate  estate  which  could  not  iwy  fonM 
take  effect  as  a  contract  if  the  party  were  «ui  iurie.    That  tnct  ?' 
is  to  say,  the  creditor  must  first,  produce  evidence  appro- 
priate to  the  nature  of  the  transaction  which  would  estab- 
lish a  l^al  debt  against  a  party  eui  iuris,  and  then  he 
must  show,  by  proof  or  presumption  as  explained  above,  an 
intention  to  make  the  separate  estate  the  debtor.     There  McHoiiy 
is,  however,  a  decision  the  other  way.     In  McHenry  v.  ^^are, 
Davies  (a)  a  married  woman,  or  rather  her  Heparate  estate, 
was  sued  in  equity  on  a  bill  of  exchange  indorsed  by  her 
in  Paris.     It  was  contended  for  the  defence,  among  other 
things,   that   the   bill  was  a  French   bill   and   informal 
according  to  French  law.     Lord  Romilly  held  that  this 
was  immaterial,  for  all  the  Court  had  to  be  satisfied  of  was 
the  general  intention  to  make  the  separate  estate  liable,  of 
which  there  was  no  doubt     This  reasoning  is  quite  intel- 
ligible on  the  assumption  that  engagements  bind  separate 
estate  only  as  specific  charges  ;  the  fact  that  the  instru- 
ment creating  the  charge  simulated  more  or  less  success- 
fully a  bill  of  exchange  would  then  be  a  mere  accident  (b). 
The  judgment  bears  obvious  marks  of  this  theory ;  we  have 
seen  indeed  that  it  was  expressly  adopted  by  the  same 
judge  in  an  earlier  case  (e),  and  we  have  also  seen  that  it 
is  no  longer  tenable.     Take  away  this  assumption  (as  it 
must  now  be  taken  away)  and  the  reasoning  proves  far  too 
much :  it  would  show  that  the  indorser  mii  iurls  of  a  bad 
bill  of  exchange  ought  to  be  bound  notwithstanding  the 
law  merchant,  because  he  has  expressed  his  intention  to  be 
bound.     The  true  doctrine  being  that  the  "  engagement  " 
differs  from  a  contract  not  in  the  nature  of  the  trans- 
action itself,  but  in  making  only  the  separate  estate  the 
debtor,  it  follows  that  in  all  that  relates  to  the  transaction 
itself  the  ordinary  rules  and  limitations  of  contract  apply. 

(a)  10  Eq.  88.  Buiu(m,  18  Eq.  283.  Nor  a  cheque  : 

(6)  Note,   however,   that   in  the  Hopkinton  v.  PotUr,  19  Eq.  74. 

cane  of  paarUee  tui  iuris   a   bill   of  (r)  Shattock    v.   Shattock^    2   Eq. 

exchange   cannot  be  treated  a«  an  182  ;  tupra,  p.  88. 

equitalMe  aarignment :  Shand  ▼.  Du 
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In  Johnson  v.  Gallagher  it  is  assumed  that  a  married 
woman's  engagements  concerning  her  separate  interest  in 
real  estate  must  satisfy  the  conditions  of  the  Statute  of 
Frauds  (a).     An  engagement  which  if  she  were  9U%  iuins 
would  owe  its  validity  as  a  contract  to  the  law  merchant 
must  surely  in  like  manner  satisfy  the  forms  and  condi- 
tions of  the  law  merchant.    It  is  submitted,  therefore,  that 
McHenry  v.  Davies  (b)  is  not  law  on  this  point. 
Statute  of       It  has  been  held  that  the  Statute  of  Limitation,  or 
tioiu  ^      rather  its  analogy,  does  not  apply  to  claims  against  the 
separate  estate ;  first  in  an  obscurely  reported  case  at  the 
Bolls  in  1723,  when  the  modem  doctrine  had  not  come 
into  existence  (c),  and  then  in  a  modem  Irish  case  where 
the  Chancellor  adopted  this  decision,  and  adhered  to  his 
opinion  on  appeal,  the  Lord  Justice  dissenting  (d).    These 
authorities,  such  as  they  are,  have  recently  been  followed 
by  Bacon,  V.-C.  (e). 
Can  the         It  is  said  that  a  married  woman's  separate  estate  cannot 
estate  be    he  made  liable  as  on  a  contract  implied  in  law  {qvxisv-con- 
?^®         tract  in  the  proper  sense)  as  for  instance  to  the  repayment 
^iMM'Ooii-   of  money  paid  by  mistake  or  on  a  consideration  which  has 
wholly  failed  (/).     But  the  decisions  to  this  effect  belong 
(with  one  exception)  to  what  we  have  called  the  period  of 
reaction,  and   are  distinctly  grounded   on  the   exploded 
notion  that  a  "  general  engagement,"  even  if  express,  is 
not  binding  on  the  separate  estate. 

The  exception  is  the  modem  case  of  Wright  v.  Chard  (g), 
where  V.-C.  Kindersley  held  that  a  married  woman's 
separate  estate  was  not  liable  to  refund  rents  which  had 
been  received  by  her  as  her  separate  property  but  to  which 


(a)  8  D.  F.  J.  at  p.  614.  (/)  8  D.  F.  J.  612,  614,  referring 

(6)  10  Eq.  88.  to  Dule  of  BoUon  v.    Williami,    2 

(c)  N<yrton  v.  TurvilU,  2  P.  WmB.  Vea.  188  ;  Joms  v.  Harris,  9  Ven. 
144,  and  see  8  Ir.  Cb.,  appx.  493,  taidAffw'lar  v.  AguUar,6  Madd. 

(d)  Vaughan  v.  TTottfr,  6  Ir.  Cli.  414. 

471.  8  ib.  468.  ig)  4  Drew.  678,  686 :  on  appeal, 

(e)  llodymn  v.  Wittiam»m,  16  Ch.  1  D.  F.  J.  667,   but   not   on   thia 
D.  87.  point 


tract? 
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she  was  not  in  fact  entitled.  But  the  language  of  the 
judgment  reduces  it  to  this,  that  in  the  still  transitional 
state  of  the  doctrine,  and  in  the  absence  of  any  precedent 
for  making  the  separate  estate  liable  in  any  case  without 
writing  (this  was  in  1859,  Johnson  v.  Gallagher  not  till 
1861),  the  V.-C.  thought  it  too  much  for  a  court  of  first 
instance  to  take  the  new  step  of  making  it  liable  "  in  the 
absence  of  all  contract : "  and  he  admitted  that  "  the 
modem  tendency  has  been  to  establish  the  principle  that 
if  you  put  a  married  woman  in  the  position  of  a  feme  RoIe 
in  respect  of  her  separate  estate,  that  position  must  be 
carried  to  the  full  extent,  short  of  making  her  pi^rsonally 
liable."  On  the  whole  it  may  perhaps  be  fairly  thought 
that  the  question  is  open.  If  it  may  be  so  treated,  the 
test  of  liability  would  seem  on  principle  to  be  whether  the 
transaction  out  of  which  the  demand  arises  ha*l  reference 
to  or  was  for  the  benefit  of  the  separate  estate. 

It  will  be   easily  perceived    that   the   difficulties   and  Mmlcrn 
anomalies  which  attend  this  subject  would  be  almost  if  not  t^vr^u* 
entirely  removed  by  holding  (as  suggested  by  V.-C.  Kin-  '"H  *J*l'**" 
dersley's  dictum  just  quoted)  that  a  married  woman's  dis-  th«  ]>rin- 
ability  to    contract    means    only  disability  to   create   an  ^^^^'^r"  *'5 
immediate  personal  obligation  enforceable  agaiust  her  as 
such  during  the  coverture ;  that  her  engagements  during 
coverture  (excluding  of  course  all  contiucts  made  by  her 
either  in  fact  or  by  presumption  of  law  as  her  husband's 
agent)  are  true  contracts  on  which  the  personal  remedy  is 
suspended  ;   and  that  the    equitable  remedy  againnt  the 
separate  estate,  when  there  is  any,  comes  in  simply  as  a 
temporary  substitute  for  this.     It  is  true  that  such  a  doc- 
trine would  be  convenient  and  consistent,  and  it  is  also 
true  that  modem  decisions  have  gone  some  way  in  this 
direction.     But  at  present  there  are  no  signs  of  a  disposi- 
tion to  go  farther;    indeed  the   tendency  of  the   latest 
decisions  is  to  the  contrary. 

Lord  St.  Leonards  states  it  as  the  better  opinion  "  that  Agreement 
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by  married  a  married  woman  having   a  power  of  appointment  can 

womftn  to,  «i»A  *A^^ 

execute      bind  heiTself  by  a  contract  to  ^ell  the  property/'  i,e.  in- 

a^^art^from  ^ependently  of  any  interest  for  her  separate  use  that  she 

separate     may  have :    Mr.  Dart  seems  to  think  this  is  confined  to 

^^  contracts  executed  with  the  formalities  required  by  the 

power,  which  would   reduce   the  proposition   to   a   very 

narrow  scope.    The  cases  cited  appear  to  furnish  no  direct 

authority  (a).     On  principle   one  would  think   such   an 

agreement  can  have  no  other  operation  than  as  an  execu* 

tion  or  imperfect  execution  of  the  power  itself. 


Ill, — Lunatics  and  Drunken  Persons. 


Drunken- 
ness and 
Lunacy. 


It  will  be  convenient  to  consider  these  causes  of  dis- 
abUity  together,  since  in  our  modem  law  drunken  men 
and  lunatics  are  in  the  same  position  with  regard  to  the 
capacity  of  contracting.  Three  diflTerent  theories  on  the 
matter  have  at  different  times  been  entertained  in  English 
courts  and  supported  by  respectable  authority.  Before  we 
specially  mention  these  it  will  be  best  to  dispose  of  the 
points  on  which  there  has  not  been  any  substantial 
conflict. 


Lunatics 
marriage 
void. 


General 
law : 
Points 
always 
admitted : 
lunatic's 
contract  in 


Fii*st,  as  to  the  peculiar  and  exceptional  contract  of 
marriage.  The  marriage  of  a  lunatic  is  void,  and  there  is 
no  ground  for  requiring  a  less  degree  of  sanity  for  a  valid 
marriage  than  for  the  making  of  a  will  or  for  other  pur- 
poses (6).  Apart  from  this,  it  seems  to  have  been  always 
admitted,  on  the  one  hand  that  a  lunatic  is  incapable  of 
contracting  or  doing  other  acts  in  the  law  after  he  has 
been  found  lunatic  by  inquisition  and  while  the  commis- 
sion of  lunacy  is  in  force  (c) ;  and  on  the  other  hand  that 


(a)  Sug.  V.  t  P.  206,  Dart  V.  t 
P.  2,  1000  ;  Stead  y.  NeU<m,  2  Beav. 
245,  is  the  case  most  nearly  in 
point. 

(6)  Hancock  v.  Peaiy,  D.  R.  1  P. 
k  D.  335,  341.   The  statute  15  Geo. 


2,  c.  80  is  rep.  by  the  Stat.  Law 
Revision  Act,  1878. 

(c)  Beverley* »  ca.  4  Co.  Rep.  123  6; 
Bacon,  Abr.  Idiots  and  Luna- 
tics (F.) 
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a  lunatic  who  has  lucid  intervals  is  capable  of  contracting  lucid  inter- 
during  those  intervals  (a).  *^^***^ 

It  is  equally  settled  that  a  lunatic  or  his  estate  may  be  Liability 
liable  quasi  ex  coTUractu-  for  necessaries  supplied  to  him  ^^T^^^ 
in  good  fisdth  (b);  and  this  applies  to  all  expenses  necessarily 
incurred  for  the  protection  of  his  person  or  estate,  such  as 
the  costs  of  the  proceedings  in  lunacy  (c).  A  husband  is 
liable  for  necessaries  supplied  to  his  wife  while  he  is  lunatic; 
for  tJie  wife's  authority  to  pledge  his  credit  for  necessaries 
is  not  a  mere  agency,  but  springs  from  the  relation  of 
husband  and  wife  and  is  not  revoked  by  the  husband's 
insanity  (cQ.  In  the  same  way  drunkenness  or  lunacy 
would  be  no  answer  to  an  action  for  money  had  and  received, 
or  for  the  price  of  goods  furnished  to  a  drunken  or  insane 
man  and  kept  by  him  after  he  had  recovered  his  reason : 
in  this  last  case,  however,  his  conduct  in  keeping  the  goods 
would  be  evidence  of  a  new  contract  to  pay  for  them,  which 
would  be 'a  real  contract  inferred  in  fact,  not  a  quasi-con- 
tract implied  in  law  (e). 

There  is  also  express  authority  (which  one  would  think 
hardly  necessary)  to  show  that  contracts  made  by  a  man 
of  sound  mind  who  afterwards  becomes  lunatic  are  not 
invalidated  by  the  lunacy  (/).  It  seems  that  an  agency  is 
determined  by  the  principal  becoming  insane,  except  as  to 
persons  who  deal  in  good  faith  with  the  agent  in  ignorance 
of  his  insanity  (g).  We  now  come  to  the  different  theories 
above-mentioned. 

1.  The  first  is  that  the  drunkenness  or  limacy  of  the  party  History  of 
is  no  groimd  whatever  for  avoiding  the  contract.  For  "  as  to  contract 
for  a  drunkard  who  is  voluntarius  dosmon,  he  hath  (as  hath  ^^  i«n»tic, 

(a)  JSeveriej/'B  ca. ;  ffaU  v.  Warren,  607. 

9  Vee.  605,  cp.  SeU>y  ▼.  Jackson,  6  (d)  Ready.  Legard,  6  Ex.  6S6,  20 

Beav.  192.  L.  J.  Ex.  309. 

{h)  BagtUr  v.  Earl  of  Ptyrtmnouth,  {e)  Oore  v.  Otbton,  18  M.  &  W. 

5  B.  &  C.  170,  8.C.  more  fuDy,  nom.  628, 14  L.  J.  Ex.  151.* 

Bagtter  t.  Earl  P.,  7  D.  &  B.  614.  (/)  Owen  v.  Daviet,  1  Ves.  Sr.  82. 

(c)     WtUianu    v.     Wentwortk,    5  {g)  See  Drew  v.  Nunn  (C.  A.),  4 

Bemv.  825  ;  Stedman  v.  ffart,  Kay,  Q.  B.  D.  661. 

H2 
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&c.,  in        been  said)  no  privilege  thereby,  but  what  hurt  or  ill  soever 
Coke :  No  he  doth,  his  drunkenness  doth  aggravate  it."     (Co.  Litt. 
SuUi?*^    247  a).     And  although  this  moral  reason  does  not  exist  in 
himself,      the  case  of  lunacy,  yet  the  lunatic  is  equally  bound,  for 
"  no  man  of  full  age  shall  be  received  in  any  plea  by  the 
law  to  disable  his  own  person,  but  the  heir  may  well  disable 
the  person  of  the  ancestor  for  his  own  advantage  in  such 
case."     (Litt.  247  b ;  ace.  Beverley's  ca.  4  Rep.  123  6,  where 
however  it  is  said  that  even  the  heir  or  executor  could  not 
*  avoid  matter  of  record,  and  another  idle  reason  is  given  for 

the  general  rule,  viz,,  that  the  party  when  he  recovers  his 
memory  cannot  remember  what  he  did  when  he  was  non 
compos  mentis).  As  regards  drunkenness,  this  doctrine  is 
on  the  face  of  it  a  wholly  mistaken  application  of  a  prin- 
ciple which  is  properly  applicable  to  criminal  offences  and 
merely  wrongful  acts,  but  has  nothing  to  do  with  liabilities 
ex  contractu.  As  regards  lunacy,  it  is  a  merely  frivolous 
technicality.  However  it  is  confidently  stated  as  law  by 
Coke ;  and  we  find  it  adopted  by  Lord  Tenterden  as  late 
as  1827,  though,  as  we  shall  immediately  see,  it  had  long 
before  that  time  been  exploded  by  other  judges  (a).  It 
seems  at  least  doubtful  whether  it  was  really  supported  by 
the  authorities  Coke  had  before  him.  At  any  rate  they 
were  conflicting,  and  Fitzherbert  (F.  N.  B.  202  d)  was 
expressly  against  him,  considering  the  case  of  an  infant  as 
analogous.  Bracton,  following  the  civil  law (6),  said: 
"  Furiosus  autem  stipulari  non  potest  nee  aliquod  negotium 
agere,  quia  non  intelligit  quid  agit  '*  (fol.  100  a,  cf.  165  6  ; 
and  see  Fleta,  3,  3.  §§  8,  10).  But  it  is  unnecessary  to 
discuss  this  further. 

First  2.  The  next  theory  is  to  the  following  effect :  If  a  man 

theory!      ^^  ^^  drunk  or  so  insane  as  not  to  know  what  he  is  about, 
Contract     he  cannot  have  that  consenting  mind  which  is  indispensable 

void  for 

(a)  Brovm  v.  Jodrell,  3  C.  &  P.  30.       see  Savigny,  Syst.  3.  88—86  ;  and 
(6)  Inst.   3.    19,  8;  Gai.  3.  106.       op.  Pothier,  Obi.  §§  49— 61. 
For  exposition  of  the  Roman  Law 
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to  the  formation  of  a  contract,  and  his  agreement  is  there-  aiwcitat« 
fore  merely  void.     But  if  his  mind  is  only  so  confused  or  ^*^JJJJ2hi« 
weak  that  he  cannot  be  said  not  to  know  what  he  is  about,  for  fnad, 
but  yet  is  incapable  of  fully  understanding  the  terms  and  lo  c^^^. 
effect  of  his  contract,  and  if  this  is  known  to  the  other  party,  •*»»«»• 
then   he  may  indeed  contract,  but  the  contract  will  be 
voidable  at  his  option,  on  the  ground  of  the  other  party's 
fraud  in  taking  advantage  of  his  weakness,  though  such 
weakness  be  short  of  incapacity.     According  to  this  the 
first  class  of  cases  would  be  reckoned  with  others  in  which 
agreements  are  absolutely  void  for  want  of  real  consent  (as 
to  which  see  post,  Ch.  YIII.)  and  the  second  would  come 
under  the  general  head  of  fraud. 

We  find  the  first  branch  of  this  opinion  decidedly  adopt^^d 
in  common  law  practice  in  the  last  century  and  the  earlier 
part  of  this,  no  doubt  by  way  of  reaction  against  Coke's 
extravagant  dogmas.  Lunacy  was  hold  admissible  as 
evidence  under  a  plea  of  non  est  feu  turn,  i.e.  as  showing  the 
lunatic's  act  to  be  wholly  void  (a) ;  and  the  like  was  sai<i 
of  drunkenness  (6).  Lord  EUenborough  distinctly  laid  down 
that  when  the  existence  of  an  agreement  between  the 
parties  was  in  issue,  it  was  completely  negatived  by  the 
intoxication  of  one  party  at  the  time  of  making  the  alleged 
agreement ;  and  this  was  approved  by  the  Court  of  King's 
Bench  (c). 

The  same  view  is  to  be  found  in  the  modern  case  of  Gore 
V.  Oibson  (d),  where  however  it  was  not  nuiterial  to  the 
decision,  as  the  drunkenness  of  the  defendant  and  the 
plaintiff's  knowledge  of  it  were  specially  pleaded.  And 
both  branches  of  the  doctrine  were  recognized  in  ec^uity 
and  are  very  completely  stated  in  a  judgment  of  Sir  W. 
Grant  (e): 

(a)  TaUs  v.  Boen,  2  Sir.  1104.  iwue.'' 

(6)  BuUer,  N.  P.  172.  (d)  13  M.  &  W.  623, 14  L.  J.  Kx. 

(c)  put  V.  Smithy  3  Camp.  33.   We  151. 

most  not  forget  the  tendency  of  the  (e)  Cooke  v.  Ctayworth,  8  Ve«.  1 2, 

Courts  in  the  last  century  and  the  15.     The  references  to  earlier  ca^s 

early  part  of  this  to  enlarge  as  much  are  pnr|>o»oly  omitted.     He  also  said 

as  possible  the  scope  of  the  **general  that  a  Court  of  Equity  ou^ht  not  V> 
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"  I  think  a  Court  of  Equity  ought  not  to  assist  a  person  to  get  rid 
of  any  agreement  or  deed  merely  upon  the  ground  of  his  having  been 
intoxicated  at  the  time  :  I  say  merely  upon  that  ground ;  as  if  there 
was  .  .  any  unfair  advantage  made  of  his  situation  or  .  .  any 
contrivance  or  management  to  draw  him  into  drink,  he  might  be  a 
proper  object  of  relief  in  a  Court  of  Equity.  As  to  that  extreme  state 
of  intoxication  that  deprives  a  man  of  his  reason,  I  apprehend  that 
even  at  law  it  would  invalidate  a  deed  obtained  from  him  while  in 
that  condition." 


JustifiAble 
in  theory 
but  not 
oonve- 
nient. 


This  doctiine  is  quite  intelligible,  and  in  principle  there 
is  nothing  to  be  said  against  it.  But  the  distinction  between 
inability  to  understand  so  much  as  the  nature  of  a  trans- 
action (which  would  make  it  wholly  void)  and  inability  to 
form  a  free  and  rational  judgment  of  its  effect  (which  if 
known  to  the  other  party  would  make  it  only  voidable)  is 
too  fine  and  doubtful  to  be  convenient  in  practice.  The 
confusion  of  mind  generally  produced  by  drunkenness  is 
exquisitely  described  by  Chaucer  in  the  Knight's  Tale : 

"  A  dronke  man  wot  well  he  hath  au  hous, 
But  he  not  [i.e.,  ne  wot]  which  the  righte  way  is  thider." 

Whether  in  any  particular  case  a  state  of  consciousness  of 
this  kind  does  or  does  not  amount  to  absolute  deprivation 
of  a  consenting  mind  for  the  purposes  of  contract  is  a 
question  which  it  would  be  probably  impracticable,  and 
certainly  undesirable,  for  a  court  of  justice  to  enter  upon. 
The  same  considerations  apply  with  almost  or  quite  the 
same  force  to  the  capacity  of  a  lunatic. 

The  reason  why  this  inconvenience  so  long  escaped  notice 
appears  to  be  that  in  the  greater  number  of  cases  it  is  not 
necessary  to  decide  whether  the  agreement  was  originally 
void  or  only  voidable. 


assist  a  person  who  has  obtained  an 
agreement  from  another  in  a  state  of 
intoxication ;  but  this  is  a  mere 
diotum,  and  if  it  means  that  intoxi- 
cation not  snch  as  to  prevent  the 
party  from  understanding  the  effect 
of  his  contract  is  of  itself  a  sufficient 
ground  for  refusing  specific  perform* 


ance,  it  is  distinctly  contradicted 
by  later  dedsions.  Z^JUfoot  v. 
Heron,  8  Y.  ft  C.  Ex.  686  ;  Shawy, 
Tkackray,  1  Sm.  ft  6.  537  (but  with 
some  hesitation,  on  the  ground  that 
the  real  defendant  was  not  the  vendor 
but  a  subsequent  purchaser). 
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3.  The  third  opinion,  which  has  now  prevailed,  is  that  Preient 
the  contract  of  a  lunatic  or  drunken  man  who  by  reason  of  (»^^*^2ict 
lunacy  or  drunkenness  is  not  capable  of  understanding  its  ▼oicUbie  if 
terms  or  forming  a  rational  judgment  of  its  effect  on  his  ^^  knuwn 
interests  is  not  void  but  only  voidable  at  his  option  ;  and  *<>  *><^*>«^ 
this  only  if  his  state  is  known  to  the  other  party.     The  way  fed  up  t<> 
was  prepared  for  this  by  decisions  establishing,  in  the  case  ^on  m  ^r 
of  executed  contracts,  an  exception  to  the  supposed  rule  of  exceaud 
absolute  nullity,  which  exception  may  be  stated  as  follows: 

When  a  contract  has  been  entered  into  in  good  faith 
with  a  person  who  appears  and  is  believed  to  be  of  sound 
mind,  but  who  is  in  {blcI  of  unsound  mind,  and  the  contract 
has  been  performed  so  that  the  parties  cannot  be  replaced 
in  their  original  position^  it  cannot  be  set  aside  by  the 
person  of  unsound  mind  or  bis  representatives. 

This  principle  was  long  ago  acted  upon  in  equity,  but  Molton  p. 
without  any  decision  as  to  the  validity  of  the  contract  in  •™~*"* 
law  (a) :  the  judgment  which  fully  settled  it  was  that  of 
the  Exchequer  Chamber  in  MoUon  v.  Cam/roux  (b).  The 
action  was  brought  by  administrators  to  recover  the  money 
paid  by  the  intestate  to  an  assurance  and  annuity  society 
as  the  price  of  two  annuities  determinable  with  his  life. 
The  intestate  was  of  unsound  mind  at  the  date  of  the 
purchase,  but  the  transactions  were  fair  and  in  the  ordinary 
course  of  business,  and  his  insanity  was  not  known  to  the 
society.  It  was  held  that  the  money  could  not  be  re- 
covered) ;  the  rule  being  laid  down  in  the  Exchequer 
Chamber  more  positively  than  in  the  Court  below,  and  in 
these  lerms:  ''The  modem  cases  show  that  when  that 
state  of  mind  [lunacy  or  drunkenness,  even  if  such  as  to 
prevent  a  man  from  knowing  what  he  is  about]  was  un- 
known to  the  other  contracting  party,  and  no  advantage 
was  taken  of  the  lunatic  [or  drunken  man],  the  defence 
cannot  prevail,  especially  where  the  contract  is  not  merely 


(a)  NidL  ▼.  Mwiey,  9  Vw.  478.  Ex.  68,  356. 

(6)  2  Ex.  487,  4  Ex.  17  ;  18  L.  J. 
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executory  but  executed  in  the  whole  or  in  part,  and  the 
parties  cannot  be  restored  altogether  to  their  original 
positions.'' 

The  context  shows  that  the  statement  was  considered 
equally  applicable  to  lunacy  and  drunkenness,  and  the  law 
thus  stated  involves  though  it  does  not  expressly  enounce 
the  proposition  that  the  contract  of  a  lunatic  or  drunken 
man  is  not  void  but  at  most  voidable.  The  general  rules 
as  to  the  rescission  of  a  voidable  contract  are  then  applicable, 
and  among  others  the  rule  that  it  must  be  rescinded,  if  at 
all,  before  it  has  been  executed,  so  that  the  former  state  of 
things  cannot  be  restored :  which  is  the  point  actually 
decided.  The  decision  itself  has  been  fully  accepted  and 
acted  on  both  at  law  (a)  and  in  equity  (6),  though  the 
merely  voluntary  acts  of  a  lunatic,  e.g.  a  voluntary  disen- 
tailing deed  (a  class  of  acts  with  which  we  are  not  here 
concerned)  remain  invalid  (c).  It  was  also  observed  that 
the  decision  had  an  important  bearing  on  the  general 
question  whether  "  a  conveyance  executed  [or  a  contract 
made]  by  a  lunatic  is  absolutely  void  in  the  absence  of 
Develop-  notice  or  fraud  '*  (d).  However  the  complete  judicial  in- 
thrdoc-  terpretation  of  the  result  of  Molton  v.  CamroiLX  was  not 
^^°®  =  given  till  the  recent  case  of  Matthews  v.  Bcixter  (e).  The 
V.  Baxter,  declaration  was  for  breach  of  contract  m  not  completing  a 
purchase:  plea,  that  at  the  time  of  making  the  alleged 
contract  the  defendant  was  so  drunk  as  to  be  incapable  of 
transacting  business  or  knowing  what  he  was  about,  as  the 
plaintiff  well  knew :  replication,  that  after  the  defendant 
became  sober  and  able  to  transact  business  he  ratified  and 
confirmed  the  contract.  As  a  merely  void  agreement  can- 
not be  ratified  this  neatly  raised  the  question  whether  the 
contract  were  void  or  only  voidable :  the  Court  held  unani- 
mously (one  member  of  it  expressly  on  the  authority  of 


(o)  Beavan  v.  M'Donndl,  9  Ex.  Elliot  v.  Ince,  7  D.  M.  G.  475,  488. 

809  ;  23  L.  J.  Ex.  94.  (c)  Miot  v.  Ince,  sup. 

(6)  Price  v.  BerringtMi,  3  Mac.  &  (d)  3  Mac.  &  G.  at  p.  498. 

G.  486,  495,  vt\%.  b,  c.  7  Ha.  394 ;  (e)  L.  R.  8  Ex.  132. 
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« 

Molton  V.  Camroux)  that  it  was  only  voidable,  ami  the 
replication  therefore  good. 

The  special  doctrine  of  our  Courts  with  regard  to  'part- 
nership (which  is  a  continuing  contract)  is  quite  in  ac- 
cordance with  this :  it  has  long  been  established  that  the 
insanity  of  a  partner  does  not  of  itself  operate  as  a  disso- 
lution of  the  partnership,  but  is  only  a  ground  for  dissolu- 
tion by  the  Court  (r/). 

American  authority  seeins  to  agree  with  the  recent  con- 
clusions of  our  own  Courts  (6). 

The  law  may  be  said  then  on  the  whole  to  be  now  flutement 
settled  to  the   following  effect :   A  contract  made  by  a  now*  *  ** 
person  who  is  drunk  or  of  unsound  mind  so  as  to  be  in-  ■•*^«*- 
capable  of  understanding   its  effect   is  voidable  at  that 
person's  option,  unless  the  other  contracting  party  did  not 
believe  and  had  not  reasonable  cause  to  believe  that  he 
was  drunk  or  of  unsound  mind. 

It  is  to  be  noted  that  the  existence  of  partial  delusions  Piuti*i 
does  not  necessarily  amount  to  insanity  for  the  purposes  of  ^^tJlJ^uIie 
this  rule.     The  Judge  or  jury,  as  the  case  may  be,  must  ^i^*> 
in  every  case  consider  the  practical  question  whether  the  ^^wn^ 
party  was  incompetent  to  manage  his  own  affairs  in  the  ^'•c*"*^- 
matter  in  hand  (c). 

llie  Indian  Contract  Act  treats  these  cases  somewhat  Indian 
differently,  making  the  agreement  void  (s.  12) :  Art!.'***^* 

**  A  person  ie  said  to  be  of  sound  mind  for  the  purpose  of  making 
a  contract  if,  at  the  time  when  he  makes  it,  he  is  capable  of  under- 
standing it,  and  of  forming  a  rational  judgment  as  to  its  effect  ui)on 
hiB  interests. 

A  person  who  is  usually  of  unsound  mind,  but  occa^iionally  of 
sound  mind,  may  make  a  contract  when  he  is  of  sound  mind. 

A  person  who  is  usually  of  sound  mind,  bat  occasionally  of  un- 
sound mind,  may  not  make  a  contract  when  he  is  of  unsound  mind. 

(a)  Lindley,  1.  224.  Ch.  D.   674 ;   compare    remark   of 

{b)  HiUiard  on  Contracts,  1.  311.        Bramwell,  L.  J.  in  Drew  ▼.  yunn, 
{c)  Jenkim  v.  M<yrrU  (C.  A.),  14       4  Q.  B.  I),  at  p.  669. 
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Illustrations. 

(a)  A  patient  in  a  lunatic  asylum,  who  is  at  intervals  of  sound 
mind,  may  contract  during  those  intervals. 

(6)  A  sane  man  who  is  delirious  from  fever,  or  who  is  bo  drunk 
that  he  cannot  understand  the  terms  of  a  contract  or  form  a  rational 
judgment  as  to  its  effect  on  his  interests,  cannot  contract  whilst  such 
delirium  or  drunkenness  lasts.'' 

This  however  must  be  read  in  connexion  with  s.  65 : — 
"  When  an  agreement  is  discovered  to  be  void,  or  when  a  contract 
becomes  void,  any  person  who  has  received  any  advantage  under  such 
agreement  or  contract  is  bound  to  restore  it  or  to  make  compensation 
for  it  to  the  person  from  whom  he  received  it" 

The  possibility  of  hardship  to  persons  who  have  dealt  in 
good  faith  with  a  lunatic  who  was  apparently  sane  is,  it 
would  seem,  disregarded  by  the  Indian  Act  as  being  in 
practice  exceedingly  small :  and  the  liability  of  a  lunatic  to 
pay  for  necessaries  is  laid  down  in  the  chapter  "  Of  certain 
Relations  resembling  those  created  by  Contract,"  s.  68. 

IV.  Convicts,  etc. 

DisabDity       At  common  law  convicted  felons  (as  also  outlaws)  could 
o  convic     ^^^  ^^^^  ^^^  remained  liable  to  be  sued,  on  contracts  made 

by  them  during  outlawry  or  conviction  (a).     Since  the 
Act  to  abolish  forfeitures  for  treason  and  felony,  convicts 
are  incapable  of  suing  or  making  any  contract,   except 
while  they  are  lawfully  at  large  under  any  licence  (6), 
Alien  Alien  enemies,  as  we  have   seen   above,  are   disabled 

enemies,  ^qjj^  suing  in  an  English  Court,  but  not  from  binding 
themselves  by  contract  during  war  between  their  country 
and  England,  nor  from  enforcing  such  a  contract  after  the 
war  has  ceased  (c),  unless  meanwhile  the  right  of  action 
has  been  barred  by  the  Statute  of  Limitation. 

Extension       We  now  come  to  the  extensions  by  special  institutions 

of  powers. 

(a)  Dioey  on  Parties,  4.  N.  178,  25  L.  J.  Ex.  848:  note  (a), 

(6)  88  &  84  Vict  c.  23,  as.  8,  30.      p.  81,  above, 
(c)  De  Wahl  v.  BraunCf  1  H.  & 
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of  the  ordinary  power  of  making  contracts.    And  first  of  Agnej. 
agency. 

L  Agency. 

We  have  not  here  to  do  with  the  relations  created 
between  principal  and  agent  by  agency  regarded  as  a 
species  of  contract,  but  only  with  the  manner  in  which 
rights  and  duties  accrue  to  the  principal  through  the 
dealings  of  the  agent.  We  must  also  distinguish  cases 
of  real  agency  from  those  where  the  agency  is  apparent 
only,  and  we  shall  further  notice,  for  the  sake  of  com- 
pleteness, the  position  of  the  true  or  apparent  agent  as 
regards  third  persons. 

A  person  who  contracts  or  professes  to  contract  on 
behalf  of  a  principal  may  be  in  any  one  of  the  following 
positions : 

1.  Agent  having  authority  (whether  at  the  time  or  by 
subsequent  ratification)  to  bind  his  principal. 

(A)  known  to  be  an  agent 

(a)  for  a  principal  named; 
(fi)  for  a  principal  not  named. 

(B)  not  known  to  be  an  agent  (a). 

2.  Holding  himself  out  as  agent,  but  not  having  autho- 
rity to  bind  his  principal. 

(A)  where  a  principal  is  named 

(a)  who  might  be  bound,  but  does  not  in  fact 

authorize  or  ratify  the  contract ; 
(fi)  who  in  law  cannot  be  bound. 

(B)  where  the  alleged  principal  is  not  named. 

1.  We  shall  not  here  dwell  on  the  creation  or  determi-  Authority 
nation  of  an  agent's  authority.     As  a  rule  an  agent  may  i^^^l^. 
be  appointed  without  any  special  formality ;  though  an  tntion  aod 
agent  to  execute  a  deed  must  himself  be  appointed  bytion. 

(a)  Sinoe  the  cm60  of  Colder  t.  the  trne  leading  dutinction  it  whe- 

DobeU,  Fleet  v.  Murtonf  and  Hutchin-  ther  the  agent  is  known  to  be  an 

Kn  ▼.  Tathttm  (aee  following  notee)  agent  of  not,  nOher  than  whether 

it  may  perhaps  be  oonriderod  that  the  principal  is  named  or  not. 
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deed,  and  in  certain  cases  the  appointment  is  required  by 
the  Statute  of  Frauds  to  be  in  writing.  Revocation  of 
an  agent's  authority  takes  place  either  by  the  principal's 
actual  withdrawal  of  his  will  to  be  represented  by  the 
agent  (which  may  be  known  either  by  express  declaration 
or  by  conduct  manifesting  the  same  intention)  or  by  his 
dying  or  ceasing  to  be  aui  iuria,  and  thus  becoming 
incapable  of  continuing  it  (a).  In  these  last  cases  the 
authority  is  said  to  be  revoked  by  the  act  of  the  law. 
"  The  termination  of  the  authority  of  an  agent  does  not, 
so  far  as  regards  the  agent,  take  effect  before  it  becomes 
known  to  him,  or,  so  far  as  regards  third  persons,  before  it 
becomes  known  to  them  *'  (6).  It  is  held  in  England,  but 
anomalously,  that  this  rule  does  not  apply  to  revocation 
by  the  death  of  the  principal  (c).  It  does  apply  in  the 
case  of  the  principal  becoming  insane,  and  it  may  perhaps 
yet  be  decided  that  in  the  case  of  death  the  principal's 
estate  is  liable  to  the  other  party  for  the  actual  loss 
incurred  by  the  principal's  representation — which,  as  re- 
gards him,  was  a  continuing  one  at  the  date  of  the 
contract — that  the  agent  was  authorized  (d). 

1.  Agent  In  all  cases  where  there  is  an  authorized  agent  dealing 
^^^'^^i^^  on  behalf  of  a  real  principal,  the  intention  of  the  parties 
determines  whether  the  agent,  or  the  principal,  or  both, 
are  to  be  liable  on  the  contract  and  entitled  to  enforce  it. 
The  question  is  to  whom  credit  waa  really  given  (e).  And 
the  general  rules  laid  down  on  the  subject  furnish  only 
provisional  answers,  which  may  be  displaced  (subject  to 
the  rules  as  to  admissibility  of  evidence)  by  proof  of  a 
contrary  intention. 

(a)  On  the  whole  subject  see  at  Kent,  Comm.  2.  646. 

large  Story  on  Agency,  §§  474,  sqq.  {d)  Drew  v.  Nunn  (C.A.),  5  Q.  B. 

(6)  I.  C.  A.  208 ;  cp.    Story  on  D.  661 :  see  per  Brett,  L.  J.  at  p. 

Agency,  §  470 ;   Trtu^man  v.  Loder^  668. 

11  A.  &  E.  589.  (c)  Story  on  Agency,  §§  279,  sqq. 

(c)  Eladct  V.  Free,  9  B.  &  C.  167.  288.     Thomson   v.  Davmporty  in  2 

Contra,  1.  C.  A.  s.  208  (lUust.  c),  Sm.  L.  C;  Colder  v.  Dobdi,  L.  R. 

Code  Nap.  2008,  2009,  and  (ierman  6  C.  P.  486. 
Commercial  Code,  s.  64;   and  sec 
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A.  When  the  agent  is  known  to  be  an  agent,  a  contract  A.  Kdowb 
is  made,  and  knowingly  made,  by  the  other  party  with  the  ^^.nt^wm- 
principal,  on  which  the  principal  ia  the  proper  person  to  *nf«*  ^^^ 
sue  and  be  sued.  a6  imtut. 

a.  Princi- 

And   when  the  principal  is  named  at  the  time,  then  ^  nMn«l- 
there  is  prima  facte  no  contract  with  the  agent:   hut pnma/a<i€ 
when  the  principal  is  not  named,  then  pmnia  facie  the  o^r^ 
agents  though  known  to  be  an  agent,  does  bind  himself  io  penmn. 
personally,  the  other  party  not  being  presumed  to  give  p^  not 
credit  exclusively  to  an  unknown  principal  (a).  n*m«l : 

pnm<i/ane 

But  when  the  agent  would  not  prima  facie  be  a  ct)n-  <!<>«  con- 
tracting  party  in  person  he  may  become  so  in    various  ^^^^ 
ways.     Thus  he  is  personally  liable  if  he  expressly  under-  Evidence 
takes  to  be  so  (Jj)  :  such  an  undertaking  may  be  inferred  fnt^„"|^^ 
from   the   general  construction  of  a  contract  in  writing,  («)• 
and   is  always  ioferred  when  the  agent  contracts  in  his 
own  name  without  qualification  (c),  though  the  principal 
18  not  the  less  also  liable,  whether  named  at  the  time  or 
not  (d),  or  if  he  himself  has  an  interest  in  the  subject- 
matter  of  the  contract,  as  in  the  case  of  au*auctioneer  (e). 
And  when  the  agent  is  dealing  in  goods  for  a  merchant 


{a)  Bnt  one  who  deak  with  an 
agent  known  to  be  such  cannot  set 
off  against  the  principal's  claim  a 
debt  due  to  him  from  the  agent.  If 
he  has  employed  an  agent  on  his 
own  part,  that  agent's  knowledge  is 
for  this  purpose  treated  as  the  em- 
ployer's own :  and  this  even  though 
the  knowledge  was  not  acquired  in 
the  course  of  the  particular  employ- 
ment :  Dreuer  v.  Norwood,  £x.  Ch., 
17  C.  B.  N.  S.  466,  34  L.  J.  C.  P. 
48,  revg.  s.  c.  14  C.  B.  N.  S.  574, 
82  L.  J.  C.  P.  201.  The  Indian 
Contract  Act  has  followed  the  view 
of  the  C.  P.  in  preference  to  that  of 
the  £x.  Ch.  See  s.  229.  And  per- 
haps the  question  may  deserve  to  be 
reconsidered  if  it  ever  comes  before 
a  court  of  last  resort. 

(6)  Story  on  Agency,  |  269. 
Smith,  Merc.  Law,  158. 


(c)  See  Pairlie  v.  Penton,  L.  R, 
6  Ex.  169,  Paice  v.  WaU-er,  ib,  173. 
The  latter  case,  however,  goes  too 
far;  see  note  (<>),  next  page. 

id)  Uvjijin*  ▼.  Senior,  8  M.  A  W. 
834:  the  law  there  laid  down  goes 
to  superadd  the  liability  of  the 
agent,  not  to  take  away  that  of  the 
principal.  Colder  v,  DoUU,  L.  R.  6 
C  P.  486.  As  to  when  directors  of 
companies  are  personally  liable  on 
documents  signed  by  them,  see 
lindley,  1.  346— S52,  and  in  addi- 
tion  to  authorities  there  collected, 
DuUon  V.  MarBky  U  K.  6  Q.  B. 
861. 

(t)  2  Sm.  L.  C.  399.  As  to  an 
aucti< 'HtMr's  personal  liability  for 
non-delivery  to  a  purchaser  nf  go(Kls 
bought  at  the  auction,  WoUfe  v. 
Hornt,  2  Q.  B.  D.  355. 
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resident  abroad,  it  is  held  on  the  ground  of  mercantile 
usage  and  convenience  that  without  evidence  of  express 
authority  to  that  effect  the  commission  agent  cannot 
pledge  his  foreign  constituent's  credit,  and  therefore  con- 
Technical  tracts  in  person  (a).  When  a  deed  is  executed  by  an 
de^^f  agent  as  such  but  purpoi-ts  to  be  the  deed  of  the  agent 
H^^^  and  not  of  the  principal,  then  the  principal  cannot  sue  or 
be  sued  upon  'it  at  law,  by  reason  of  the  technical  rule  that 
those  persons  only  can  sue  or  be  sued  upon  an  indenture 
who  are  named  or  described  in  it  as  parties  (6).  And  it 
is  also  held  in  equity  that  a  party  who  takes  a  deed  under 
seal  from  an  agent  in  the  agent's  own  name  elects  to 
charge  the  agent  alone  (c).  A  similar  rule  has  been 
supposed  to  exist  as  to  negotiable  instruments:  but  modem 
decisions  seem  to  show  that  when  an  agent  is  in  a  position 
to  accept  bills  so  as  to  bind  his  principal,  the  principal  is 
liable  though  the  agent  signs  not  in  the  principal's  name 
but  in  his  own,  or,  it  would  appear,  in  any  other  name. 
It  is  the  same  as  if  the  principal  had  signed  a  wrong 
name  with  his  own  hand  (d). 

« 

Evidence        Again,  an  agent  who  would  otherwise  be  liable  on  the 

intenSra!^  contract  made  by  him  may  exempt  himself  from  liability 

(a5)-  by  contracting  in  such  a  form  as  makes  it  appear  on  the 

face  of  the  contract  that  he  is  contracting  as  agent  only 

and  not  for  himself  as  principal  (e):  but  even  then  he 


(a)  Amutrong  y.  SiokeSf  L.  R.  7  Q. 
B.  698,  605.  Ace,  EUtingtr  Actien- 
OeidUchaft  t.  Claye,  L.  R.  8  Q.  B. 
818,  showing  that  the  foreign  prin- 
cipal cannot  sae  on  the  contract: 
HutUm  V.  BuUoeky  ib,  381,  affirmed 
in  Ex.  Ch.  9  Q.  B.  672,  that  he 
cannot  be  sued. 

(6)  Lord  Southampton  v.  Brovm, 
6  B.  &  C.  718;  Beckham  v.  Drake, 
9  M.  &  W.  at  p.  95. 

{e)  Pickerin^t  cUum,  6  Ch.  525. 

{d)  lAndvM  V.  Bradvfell,  5  C.  B. 
588,  17  L.  J.  C.  P.  123.  Cp.  Ed- 
mundB  y.  Butihdi,  L.  R.  1  Q.  B.  97. 

{e)  Wordfl  in  the  body  of  a  docu- 
ment which  amount  to  a  personal 


contract  by  the  agent  are  not  de- 
prived of  their  effect  by  a  qualified 
signature:  Lennaurd  v.  Bobinton^  5 
£.  ft  B.  125,  24  L.  J.  Q.  B.  275  ; 
and  the  detcription  of  him  as  agent 
in  the  body  of  the  document  may 
under  special  circumstances  not  be 
enough  to  make  him  safe,  Paiee  y. 
Walker,  L.  R.  5  Ex.  173  ;  see  the 
remarkiB  on  that  case  in  Oadd  y. 
Houghton  (C.  A.)  1  Ex.  D.  857, 
whidi  decides  that  a  contract  "on 
account  of  "  a  named  principal  oon- 
dusiyely  discharges  the  agent.  Paice 
y.  Wai&er  is  nearly  but  not  quite 
oyerruled  :  see  Hough  y.  Mamanoi, 
4  Ex.  D.  104. 
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may  be  treated  as  a  contracting  party  and  personally 
bound  as  well  as  his  principal  by  the  custom  of  the 
particular  trade  in  which  he  is  dealing  (a).  Or  he  may 
limit  his  liability  by  special  stipulations^  e,g.  when  a 
charter-party  is  executed  by  an  agent  for  an  unnamed 
freighter^  and  the  agent's  signature  is  unqualified,  but 
the  charter-party  contains  a  clause  providing  that  the 
agent's  responsibility  shall  cease  as  soon  as  the  cargo  is 
shipped  (6). 

It  is  also  a  rule  that  an  agent  for  a  government  is  not 
personally  a  party  to  a  contract  made  by  him  on  behalf  of 
such  government  by  reason  merely  of  having  made  the 
contract  in  his  own  name  (c).  In  some  cases  the  agent, 
though  priraa  facie  not  a  party  to  the  contract  as  agent, 
can  yet  sue  or  be  sued  as  principal  on  a  contract  which  he 
has  made  as  agent.  These  will  be  mentioned  under 
another  head  of  this  subject  (c2). 

Where  an  undertaking  is  given  in  general  terms,  no 
promisee  being  named,  to  a  person  who  obviously  cannot 
be  a  principal  in  the  matter,  it  may  be  inferred  as  a  fact 
from  the  circumstances  that  some  other  person  interested 
is  the  real  unnamed  principal,  and  that  person  may  re- 
cover on  the  contract  (e). 

B.  When  a  party  contracts  with  an  agent  whom  he  does  B.  Agent 
not  know  to  be  an  agent,  the  undisclosed  principal  is^^ean 
generally  bound  by  the  contract  and  entitled  to  enforce  it,  Jf®^*- 
as  well  as  the  agent  with  whom  the  contract  is  made  in  there  is  a 
the  first  instance  (/).  •  contract 


(a)  Humfrey  v.  DdUj  7  E.  &  B. 
266,  £.  B.  k  £.  1004,  26  L.  J.  Q. 
B.  137 ;  Fleet  ▼.  Murton,  L.  B.  7 
Q.  B.  126,  129;  Hutehitum  ▼. 
Taiham,  L.  R.  8  C.  P.  482.  On 
the  general  question  of  the  con- 
ttmction  of  contracts  made  by 
brokers  for  their  principals  see 
Southufdl  V.  Bowditeh  (G.  A.),  1  C. 
P.  D.  874. 

[b]  OgUthy  v.  Tglenas,  E.  B.  k 
E.  930,  27  Lu  J.  Q.  B.  866  ;  Carr  v. 
Jadctm,  7  Ex.  882. 


(c)  Mcuheath  v.  ffcUdimand,  1  T. 
B.  172,  cp.  t6.  674  ;  OtcUy  v.  Lord 
Palmenton,  8  Bro.  k  Bing.  275 ; 
Story  on  Agency,  §  802,  aqq. 

(d)  If\fra,  pp.  118,  120. 

{e)  Weidner  v.  HoggeU,  1  0.  P.  D. 
688. 

(/)  The  role  is  not  excluded  by 
the  contract  being  in  writing  (not 
under  seal)  and  signed  by  the  agent 
in  his  own  name :  Beckham  v. 
DrakCy  9  M.  &  W.  at  p.  91. 
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with  the 
undis- 
closed 
principal. 
Excep- 
tions. 


Limita- 
tions of 
the  rule 
when  it 
applies. 
As  to 
rights  of 
principal. 


But  the  limitations  of  this  rule  are  important.  In  the 
first  place,  it  does  not  apply  where  an  agent  for  an 
undisclosed  principal  contracts  in  such  terms  as  import 
that  he  is  the  real  and  only  principal.  There  the  principal 
cannot  afterwards  sue  on  the  contract  (a).  Much  less,  of 
course,  could  he  do  so  if  the  nature  of  the  contract  itself 
(for  instance,  partnership)  were  inconsistent  with  a  prin- 
cipal unknown  at  the  time  taking  the  place  of  the  apparent 
contracting  party.  Likewise,  "  if  the  principal  represents 
the  agent  as  principal  he  is  bound  by  that  representation. 
So  if  he  stands  by  and  allows  a  third  person  innocently  to 
treat  with  the  agent  as  principal  he  cannot  afterwards 
turn  round  and  sue  him  in  his  own  name  "  (ft). 

Again,  in  the  cases  to  which  the  rule  does  apply,  the 
rights  of  both  the  undisclosed  principal  and  the  other  con- 
tracting party  are  qualified  as  follows : 

The  principal  "must  take  the  contract  subject  to  all 
equities  in  the  same  way  as  if  the  agent  were  the  sole 
principal**  (c).  Accordingly  if  the  principal  sues  on  the 
contract  the  other  party  may  avail  himself  of  any  defence 
which  would  have  been  good  against  the  agent  (d) :  thus 
a  purchaser  of  goods  through  a  factor  may  set  off  a  claim 
against  the  factor  in  an  action  by  the  factor's  principal  for 
the  price  of  the  goods  (e),  "  Where  a  contract  is  made 
by  an  agent  for  an  undisclosed  principal,  the  principal 
may  enforce  performance  of  it,  subject  to  this  qualification, 
that  the  person  who  deals  with  the  agent  shall  be  put  in 


(a)  HuTfihU  V.  IlunUry  12  Q.  B. 
810,  17  L.  J.  Q.  B.  350. 

(6)  Ferrand  v.  Biachoffsheim,  4 
C.  B.  N.  S.  710,  716,  27  L.  J.  C.  P. 
802. 

(c)  Story  on  Agency,  §  420  ;  per 
Parke,  B.  Beckham  v.  Drake,  9  M. 
ft  W.  at  p.  98. 

(d)  If  the  agent  sues  in  his  own 
name  the  other  party  cannot  set  off 
»  debt  due  from  the  principal  whom 
he  has  in  the  meantime  discovered, 
there  being  no  mutual  debt  within 
the  statute  of  set-off :  Itberg  v.  Bow- 


den,  8  Ex.  852.  Under  the  Judi- 
cature Acts,  however,  he  can  make 
the  principal  a  party  to  the  action 
by  counter-claim  and  have  the  whole 
matter  disposed  of. 

(e)  Jtahone  v.  Williams,  7  T.  R. 
860,  n. ;  Simt  v.  Bond,  5  B.  &  Ad. 
393.  Per  Cur.,  Merg  v.  Bowden,  8 
Ex.  at  p.  859.  It  does  not  matter 
whether  the  factor  is  or  is  not 
actually  authorized  by  his  principal 
to  sell  in  his  own  name  without 
disclosing  the  agency :  Ex  parte 
Dixon,  4  CL  D.  133. 


COOTRACTS   OF  AGENTR. 


113 


the  same  posiHan  as  if  he  had  been  dealing  with  the  real 
frineipal^  and  consequently  he  is  to  have  the  same  right 
qI  set-off  which  he  would  have  had  against  the  agent "  (a). 
And  his  daim  to  be  allowed  such  set-off  is  not  effectually 
met  by  the  reply  that  when  he  dealt  with  the  agent  he 
had  the  means  of  knowing  that  he  was  only  an  agent 
The  existence  of  means  of  knowledge  is  not  material 
except  as  evidence  of  actual  knowledge  (b). 

It  has  been  said  that  conversely  the  right  of  the  other  At  to 
contracting  party  to  hold  the  principal  liable  is  subject  to  the  other 
the  qualification  that  the  state  of  the  account  between  P^^y* 
the  principal  and  the  agent  must  not  be  altered  to  the 
prejudice  of  the  principal     But  this  doctrine  has  been 
disapproved  by  the  Court  of  Appeal  as  going  too  far.    The 
principal  is  discharged  as  against  the  other  party  by  paj'uient 
to  his  own  agent  only  if  that  party  has  by  his  conduct  led 
the  principal  to  believe  that  he  has  settled  with  the  agent, 
or,  perhaps,  if  the  principal  has  in  good  faith  paid  the 
agent  at  a  time  when  the  other  party  still  gave  credit  to 
the  agent  alone,  and  would  naturally,  from  some  peculiar 
character  of  the  business  or  otherwise,  be  supposed  by  the 
principal  to  do  so  (c). 

Again,  the  other  party  may  choose  to  give  credit  to  the 
agent  exclusively  after  discovering  the  principal,  and  in 
that  case  he  cannot  afterwards  hold  the  principal  liable ; 
and  statements  or  conduct  of  the  party  which  lead  the 
principal  to  believe  that  the  agent  only  will  be  held  liable, 
and  on  the  faith  of  which  the  principal  acts,  will  have  the 
same  result  ((2).    And  though  the  party  may  elect  to  sue 


(a)  Per  Willea,  J.  Drttter  v.  Nor- 
wood, 14  C.  B.  N.  S.  574,  588,  82 
L.  J.  C.  P.  201,  205.  The  revenal 
of  this  cMe  in  the  Ex.  Ch.  17  C.  B. 
N.  &  460,  34  L.  J.  C.  P.  48,  does 
not  affect  this  ■tatement  of  the 
general  Iaw. 

{h)  Borria  t.  Imperial  OUaman 
Bank,  L.  B.  9  C.  P.  38. 


(c)  frviw  V.  Walton  (C.  A.),  5 
Q.  B.  D.  414,  which  aeems  to  reduce 
the  authority  of  Armttrong  ▼.  8toke$, 
L.  B.  7  Q.  B.  598,  to  that  of  »  ded- 
■ion  on  peculiar  factk 

{d)  Story  on  Agency,  §§  279, 
288,  291  ;  HonfaU  t.  FauntUray, 
10  B.  &  C.  755  ;  Imt  the  principal 
ia    not   diachMged    unlets  he  haa 
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the  principal,  yet  he  must  make  such  election  within  a 
reasonable  time  after  discovering  him  (a).  When  it  is 
said  that  he  has  a  right  of  election,  this  means  that  he 
may  sue  either  the  principal  or  the  agent,  or  may  com- 
mence proceedings  against  both,  but  may  only  sue  one  of 
them  to  judgment ;  and  a  judgment  obtained  against  one, 
though  unsatisfied,  is  a  bar  to  an  action  against  the  other. 
It  was  decided  in  Priestly  v.  Femie  (b)  that  such  is  the 
rule  as  to  principal  and  agent  in  general,  and  that  there  is 
no  exception  in  the  case  of  a  shipowner  and  freighter, 
which  was  the  case  before  the  Court. 

The  mere  commencement  of  proceedings  against  the 

agent  or  his  estate  after  the  principal  is  discovered,  although 

'  it  may  possibly  be  evidence  of  an  election  to  chaige  the 

agent  only,  does  not  amount  to  an  election  in  point  of 

law  (c). 


2.  PW)- 
fesiied 
tL^&at  not 
having 
authority 


2.  We  have  now  to  point  out  the  results  which  follow 
when  a  man  professes  to  make  a  contract  as  agent,  but 
is  in  truth  not  an  agent,  that  is,  has  no  responsible 
principal. 

We  may  put  out  of  consideration  all  cases  in  which  the 
professed  agent  is  on  the  face  of  the  contract  personally 
bound  as  well  as  his  pretended  principal :  for  his  own  con- 
tract cannot  be  the  less  valid  because  the  contract  he  pro- 
fessed at  the  same  time  to  make  for  another  has  no  effect. 
But  when  the  contract  is  not  by  its  form  or  otherwise  such 
as  would  of  itself  make  the  professed  agent  a  party  to  it, 
there  are  several  distinctions  to  be  observed. 


A.  Princi-      A.   First,  let  us  take  the  cases  where  a  principal  is 

pal  named,  j^^med.      The  other  party  prima  fade  enters  into  the 

contract  on  the  faith  of  that  principal's  credit.     But  credit 


actually  dealt  with  the  agent  on  the 
faith  of  the  other  party's  conduct  80 
as  to  change  his  position  :  Wyatt  ▼. 
Hertford,  3  East  147. 
(a)  Smdkurtt  v.  MUchell,  I  E.  k 


E.  622,  28  h.  J.  Q.  B.  241. 

(6)  3  H.  &  C.  977,  988,  84  L.  J. 
Ex.  178  ;  cp.  L.  R.  6  C.  P.  499. 

(c)  CurUs  y.  WiUiamgon,  L.  R.  10 
Q.  B*57. 


on 


CONTRACTS  OF  AGENTS.  115 

cannot  be  presumed  to  be  given  except  to  a  party  who  is 
capable  of  being  bound  by  the  contract:  hence  it  is 
material  whether  the  alleged  principal  is  one  who  might 
authorize  or  ratify  the  oontracty  but  does  not,  or  is  one 
who  could  not  possibly  do  so. 

a.  The  more  frequent  case  is  where  the  party  named  as  «.  Whn 
principcd  is  one  who  might  be  responsible.  ^S'n^ 

It  is  now  settled  law  that,  subject  to  the  qualifications  ble. 
which  will  appear,  the  pretended  agent  has  not  in  that 
case  either  the  rights  or  the  liabilities  of  a  principal  on 
the  contract. 

First,  as  to  his  rights.  In  Bidcerton  v.  BurrtU  {a)  the  ProfcMed 
plaintiff  had  signed  a  memorandum  of  purchase  at  an  'STl^ 
auction  as  agent  for  a  named  principal  Afterwanis  he  ^^^'^ 
sued  in  his  own  name  to  recover  the  deposit  then  paid 
firom  the  auctioneer,  and  offered  evidence  that  he  was 
really  a  principal  in  the  transaction.  But  he  was  non* 
suited  at  the  trial,  and  this  was  upheld  by  the  full  Court 
It  was  laid  down  (per  Lord  EUenborough,  C.  J.,  Bayley, 
Abbott,  and  Holroyd,  JJ.,  concurring)  that  "  where  a  man 
assigns  himself  as  agent  to  a  person  named,  the  law  will 
not  allow  him  to  shift  his  position,  declaring  himself  prin- 
cipal and  the  other  a  creature  of  straw  ...  A  roan 
who  has  dealt  with  another  as  agent  (6)  is  not  at  liberty 
to  retract  that  character  wUhoui  notice  and  to  turn  round 
and  sue  in  the  character  of  principal.  The  plaintiff  misled 
the  defendant  and  was  bound  to  undeceive  him  before 
bringing  an  action.''  This  leaves  it  doubtful  what  would 
have  been  the  precise  effect  of  the  plaintiff  giving  notice 
of  his  real  position  before  suing :  but  the  modem  cases 
seem  to  show  that  it  would  only  have  put  the  defendant 
to  his  election  to  treat  the  contract  as  a  subsisting  contract 
between  himself  and  the  plaintiff  or  to  repudiate  it  at  once. 
Before  we  come  to  these  it  must  be  mentioned  that  there 


(a)  5  M.  ft  S.  888.  sible  principal 

{h)  Ix,  icft  a  named  and  respon- 
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Contra  in  ia  a  reported  case  in  equity  which  appears  to  be  directly 
i^Uowea  V.  opposed  to  Bickertou  v.  Bv/rrell.  This  is  Fdlowes  v.  Lord 
'^^  Gwy-  Quyydyr  (a).  The  facts  were  shortly  these.  Lord  Gwydyr 
qu,  was  entitled  as  Deputy  Great  Chamberlain  to  the  decora- 

tions used  in  Westminster  Hall  at  the  coronation  of 
George  IV.  He  sold  these  to  the  plaintiflf  Fellowes,  who 
re-sold  them  to  the  defendant  Page  at  an  advanced  price, 
but  professed  to  be  selling  as  the  agent  of  Lord  Gwydyr, 
and  signed  the  agreement  for  sale  in  that  character. 
Fellowes,  being  unable  to  procure  Lord  Gwydyr's  consent 
to  his  name  being  used  in  an  action,  sued  Page  in  his  own 
name  in  equity  for  a  balance  due  on  the  agreement.  It 
was  argued  for  the  defendant  that  he  had  been  misled  **  as 
to  a  most  important  ingredient  in  the  contract,  as  to  the 
person,  namely,  with  Y^hom  he  had  really  contracted  "  (6). 
And  moreover  it  is  difficult,  for  other  reasons  mentioned 
in  the  argument  (6),  to  see  what  equity  the  plaintiff  had 
*  except  on  some  notion  that  there  must  always  be  a  remedy 

in  equity  when  there  appears  to  be  none  at  law.  How- 
ever it  was  held  by  Sir  John  Leach,  V.-C,  and  by  Lord 
Lyndhurst  on  appeal,  that  Page  could  not  resist  the  per- 
formance of  the  contract  without  showing  that  he  had  been 
actually  prejudiced  by  having  it  concealed  from  him  that 
Fellowes  was  the  real  principal.  It  is  submitted  that  this 
decision  is  contrary  to  the  principles  laid  down  in  Bickertou 
V.  BurreU  and  the  other  cases  to  be  presently  cited ;  that 
there  is  no  intelligible  reason  for  any  distinction  between 
law  and  equity  on  a  question  of  contract  or  no  contract ; 
and  that  consequently  Fellowes  v.  Lord  Owydyr  cannot  now 
be  regarded  as  law  (c). 
Kayner  v.  The  doctrine  under  consideration  was  further  defined  in 
Rayner  v.  Chrote  (d).    There  the  plaintiff  sued  to  recover  a 

(a)  1  Sim.  63,  1  Rubs.  &  M.  88.  ment  for  the  plaintifi,  1    Rubs,  k 

(6)  1  Ruas.  &  M.  at  p.  85,  88.  M.  88),  which  would  bring  the  case 

(c)  It  may  be  that  the  decision  within  Rayner  v.   Grotty  15  M.  ft 

was  right  on  the  facts,  on  the  ground  W.  859  ;  but  this  is  not  mentioned 

that  Page  continued  to  act  under  in  the  judgments. 

the  contract  after  knowing  the  true  {d)  15  M].  ft  W.  859. 

state  of  things  (as  was  said  in  argu- 
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bftlance  dae  upon  the  sale  by  him  to  the  defendants  of  a 
quantity  of  soda  ash  according  to  a  bought  note  in  this 
form : — **  I  have  this  day  booght  from  you  the  following 
goods  from  J.  A  T.  Jchnaon — 50  tons  soda  ash,  •  . 
J.  H.  Rayner."  It  was  proved  that  the  plaintiff  was  the 
real  owner  of  the  goods,  and  13  tons  out  of  the  50  had 
been  delivered  to  the  defendants  and  accepted  by  them  at 
a  time  when  there  was  strong  evidence  to  show  that  they 
knew  the  plaintiff  to  be  the  real  principal  The  law  was 
stated  as  follows  (a)  :— 

^  In  man  J  such  caaeR  [vis.  where  the  contract  is  wholly  unperfomie<l] 
such  as  for  instance  the  case  of  contracts  in  which  the  skill  or  solvency 
of  the  person  who  is  named  as  the  principal  may  reasonahly  be  con- 
sidered as  a  material  ingredient  in  the  contract,  it  is  clear  that  the 
agent  cannot  then  show  himself  to  be  the  real  principal  and  sue  in 
his  own  name  ;  and  perhaps  it  may  be  fairly  urged  that  thid,  in  all 
executory  contracts,  if  wholly  unperforme«I,  or  if  partly  performed 
without  the  knowledge  of  who  is  the  real  principal,  may  be  the 
general  rule/' 

But  here  part  performance  had  been  accepted  by  the 
defendants  with  full  knowledge  that  the  plaintiff  was  the 
real  principal,  and  it  was  therefore  considered  that  the 
plaintiff  was  entitled  to  recover. 

Next,  as  to  the  pretended  agents  liability.     It  was  at  Nor  can 
one  time  thought  that  an  agent  for  a  named  principal  who  i^^J^ 
turned  out  to  have  no  authority  might  be  sued  as  a  i)rin-  •*f«"*  ^ 
cipal  on  the  contract  (a).     But  it  has  been  determmed  (ontract 
that  he  is  not  liable  on  the  contract  itself  (c).     He  is  liable  J^JJ.^^ 
however  on  an  implied  warranty  of  his  authority  to  bind  of  aatho- 
his  principal.     This  was  decided  in  CoUen  v.  WrigJU  ((I),  "  ^* 
and  has  been  followed  in  several  later  cases  (e).     The 

{a)  Per  Cor.  at  p.  Z(S!$  ;  and  see  (e)  Riehardion  v.  Williamson^  L. 

the  remarks  on  BickerUm  r.  BurreU,  R.  6  Q.  B.  276  ;  Oherrjf  v.  Colonial 

ad  fin.  Bank  of  A  uttralia,  L.  R.  8  P.  C.  24, 

{b)  Cp.  Pothier,  Obi.  §  75.  81.    Bat  the  representation  of  the 

{e)  Lewi*  v.  NichdUon,  18  Q.  R  agent  that  he  has  adtbority  must  be 

503,  21  K  J.  Q.  B.  811.  a  representation  of  matter  of  f  ict 

(d)  7  E.  ft  B.  801,  26  L.  J.  Q.  B.  and   not   of   law  :   BeaUie  v.  L^rd 

147 ;  in  Ex.  Cb.  8  E.  &  B.  647.  27  l^ury,  L.  R.  7  Ch.  777,  7  H.    L. 

L.  J.  Q.  B.  215.  102 ;   Week*  y.  Propert,  L.  R.  8  C. 
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pretended  agent  is  also  generally  liable  to  an  action  in 
tort  (a).  A  somewhat  similar  doctrine  of  implied  warranty 
has  been  acted  on  in  the  case  of  the  contract  to  marry.  A 
person  who  promises  marriage  also  promises  or  warrants 
that  he  is  legally  capable  of  marrying,  and  is  therefore 
not  the  less  liable  for  a  breach  of  promise  though  it  may 
be  questionable  whether  the  actual  promise  to  marry  was 
not  unlawful  (6). 


j3.  Alleged  0.  The  rules  last  stated  are  applicable  only  where  the 
^o^oo^d  ^l6g6<l  principal  was  ascertained  and  existing  at  the  time 
not  be        the  contract  was  made,  and   might  have  been   in   fact 

respoiui-  .      .      , 

ble:  po-    prmcipal. 

^®™  Here  the  doctrine  of  ratification  is  important.    When  a 

treated  m  principal  is  named  or  described,  but  is  not  capable  of  autho- 

pnncipaL    j^ing  the  contract  so  as  to  be  bound  by  it  at  the  time, 

there  can  be  no  binding  ratification :  for  ''  ratification  must 

be  by  an  existing  person  on  whose  behalf  a  contiuct  might 

have  been  made  at  the  time  "  (c). 

There  fall  under  this  head  contracts  entered  into  by 
professed  agents  on  behalf  of  wholly  fictitious  persons,  or 
uncertain  persons  or  sets  of  persons  with  whom  no  con- 
tract can  be  made  by  the  description  given,  persons  in 
existence  but  incapable  of  contracting,  and  lastly  (which 
is  in  practice  the  most  important  case)  proposed  companies 


P.  427,  487.  Ab  to  the  measure  of 
damages,  Simont  v.  Patchetty  7  E.  ft 
B.  568,  26  L.  J.  Q.  B.  195  ;  Spedr 
ding  v.  NevM,  L.  K  4  G.  P.  212  } 
Godwin  ▼.  Francis^  L.  R.  5  C.  P. 
295. 

(a)  RandeU  v.  THmen,  18  C.  B. 
786,  25  L.  J.  C.  P.  807.  The  object 
of  establishing  the  liability  ex  con- 
tractu was  to  have  a  remedy  against 
executors. 

(&)  MiUward  t.  LitUewoodf  5  Ex. 
775,  20  L.  J.  Ex.  2  ;  and  this  seems 
to  be  the  true  ground  of  the  earlier 
decisions  of  the  Court  of  C.  P.  in 
WiUU  V.  Harris,  7  C.  B.  999, 18  L. 


J.  G.  P.  297.  This  however  is  not 
pniperly  a  warranty,  for  it  was 
treated  as  a  term  in  the  prindpal 
contract  itself.  Gp.  chap.  VI.  below, 
ad  Jin, 

{c)  Per  Willef),  .T.  and  Byles,  J. 
Kdner  v.  Baxter,  L.  R.  2  G.  P.  174, 
185  ;  Scott  V.  Lord  Ebury,  i6.  255, 
267.  When  ratification  is  admitted 
the  original  contract  is  imputed  by 
a  fictitm  of  law  to  the  person  ratify- 
ing ;  and  the  fiction  is  not  allowed 
to  be  extended  beyond  the  bounds 
of  possibility.  Perhaps  there  is  no 
solid  reason  for  the  rule,  but  it  is  an 
established  one. 
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wbich  have  not  yet  acquired  a  legal  existence  (a).  Now 
when  a  principal  is  named  who  might  have  aathorixed  the 
contract^  there  is  at  the  time  of  the  contract  a  possibility 
of  his  being  bound  by  subsequent  ratification.  But  when 
the  alleged  principal  could  not  have  authorized  the  con- 
tract, then  it  ia  plain  from  the  banning  that  the  contract 
can  have  no  operation  at  all  unless  it  binds  the  professed 
agent.  It  is  construed  accordingly  ut  res  magis  vaUat  quam 
pereat,  and  he  is  held  to  have  contracted  in  person  (6). 

This  principle  has  been  carried  so  fiur  that  in  a  case 
where  certain  persons,  churchwardens  and  overseers  of  a 
parish,  covenanted  "  for  themselves  and  for  their  succcssore 
churchwardens  and  overseers  of  the  parish,"  and  there  was 
an  express  proviso  that  the  covenant  should  not  bind  the 
covenantoiB  personally,  but  was  intended  to  bind  the 
churchwardens  and  overseers  of  the  parish  for  the  time 
being  as  such  churchwardens,  &c.,  but  not  otherwise,  it 
was  held  that  since  the  funds  of  the  parish  could  not  be 
bound  by  the  instrument  in  the  manner  intende<l,  the 
effect  of  the  proviso  was  to  make  no  one  liable  on  tlio 
covenant  at  all,  and  therefore  the  proviso  was  repu|(naut 
and  void,  and  the  covenantors  were  personally  liable  (c). 

Accordingly  the  proper  course  for  the  other  contracting 
party  is  to  sue  the  agent  as  principal  on  the  contract  itself, 
and  he  need  not  resort  to  the  doctrine  of  implied  war- 
ranty (cQ.    And  as  the  agent  can  be  sued,  so  it  is  a[>prc- 


(a)  Kdnery.Baxter,Jj,lBL2C.  P. 
174,  and  antiunities  there  referred 
to :  SeoU  T.  Lord  Blmty,  ib.  265| 
Bmprtm  Engineering  Co.  (G.  A.),  16 
Clu  D.  125,  wbicfa  oyemiles  SniUer 
y,  Paris  Skating  JUnk  Co.,  7  Ck  D. 
868.  Companies  hare  been  held  in 
eqoitj  to  be  boand  hj  the  agree- 
ments of  their  promoters,  bat  on 
grounds  independent  of  contract. 
See  Lindley,  1.  863,  895. 

{b)  Kdner  r.  Baxter,  at  pp.  188, 
185. 

(c)  Fwmival  t.  CoombeM,  S  'hi.  k 
Gr.  786.  But  the  doctrine  of  this 
case  will  certainly  never  be  extended 


(see  WUUamBV.  ffaiKateay,  6  Ch.  D. 
544) ;  and  it  maybe  doubted  whether 
it  would  apply  at  all  to  an  instru- 
ment not  under  seaL  It  is  clearly 
competent  to  the  parties  to  such  an 
instrument  to  make  its  operation  as 
a  contract  conditional  on  any  event 
they  please  :  and  in  such  a  case  as 
this  why  may  they  not  agree  tliat 
nobody  shall  be  bound  if  the  prin- 
dpai  cannot  be!  In  Kdner  r,  BaxUr 
oral  evidence  was  offered  that  stioh 
was  the  intention,  but  was  reject4'd 
as  contrary  to  the  terms  of  the 
writing  sued  upon, 
(d)  Kdner  t.  Baxter,  tupm. 
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hended  that,  in  the  absence  of  firaud,  he  might  sue  on  the 
contract  in  his  own  name. 

WhOTi  A  slightly  different  case  is  where  a  man  professes  to  con- 

agent  may  tract  as  agent,  but  without  naming  his  principal     He  is 
be  hiB  own  ^jj^^  ^^^g  ggj J  above)  prima  fdde  personally  liable  in  his 
prindpaL    character  of  agent     But  even  if  the  contract  is  so  framed 
as  to  exclude  that  liability  (and  therefore  any  correlative 
right  to  sue),  he  is  not  precluded  firom  showing  that  he 
himself  is  the  principal  and  suing  in  that  character.     This 
was  decided  in  Schmaltz  v.  Avery  (a).    The  action  was  on 
a  charter-party.    The  charter-party  in  terms  stated  that  it 
was  made  by  Schmaltz  &  Co.  (the  plaintiffs)  as  agents  for 
the  freighters :  it  then  stated  the  terms  of  the  contract, 
and  concluded  in  these  words :  "  This  charter  being  con- 
cluded on  behalf  of  another  party,  it  is  agreed  that  all 
responsibility  on  the  part  of  G.  Schmaltz  &r  Go.  shall  cease 
as  soon  as  the  cargo  is  shipped.''    This  clause  was  not 
referred  to  in  the  declaration,  nor  was  the  character  of  the 
plaintiff  as  agent  mentioned,  but  he  was  treated  as  prin- 
cipal in  the  contract.     At  the  trial  it  was  proved  that  the 
plaintiff  was  in  point  of  fact  the  real  freighter.    Before 
the  Court  in  banc  the  cases  of  Bickerton  v.  BurreU  and 
Rayrter  v.  Orote  (see  pp.  115, 116,  above)  were  relied  on  for 
the  defence,  but  it  was  pointed  out  that  in  those  cases  the 
agent  named  a  principal  on  the  faith  of  whose  personal 
credit  the  other  party  might  have   meant  to   contract. 
Here  "the  names  of  the  supposed  freighters  not  being 
inserted,  no   inducement  to  enter  into  the  contract  from 
the  supposed  solvency  of  the  freighters  [could]  be  sur- 
mised. .  .  .  The  plaintiff  might  contract  as  agent  for  the 
freighter,  whoever  the  freighter  might  turn  out  to  be,  and 
might  still  adopt  that  character  of  freighter  himself  if  he 
chose."     (In  a  later  case  in  the  Exchequer  Chamber  (6) 

{a)  16  Q.  B.  655  (the  Btatement      Q.  R  228. 
of  the  facts  is  taken  from  the  judg-  (b)  Sharman  v.  Brandt^  L.  R.  6 

ment  of  the  Court,  p.  658) ;  20  h.  J.      Q.  B.  720. 


00MTRACT8  OF  AGENTS.  121 

there  are  some  expressions  not  very  consistent  with  this, 
bat  they  were  by  no  means  necessary  for  the  dc^cision* 
Moreover  Schnudtz  v.  Avery  was  not  cited.)  And  con- 
versely, a  man  who  has  contracted  in  this  form  may  never- 
theless be  sued  on  the  contract  as  his  own  undisclosed 
princnpal,  if  the  other  party  can  show  that  he  is  in  truth 
the  principal,  but  not  otherwise  (#i).  In  the  same  manner 
it  is  open  to  one  of  several  persons  with  whom  a  contract 
was  nominally  made  to  show  that  he  alone  was  the  real 
principal,  and  to  sue  alone  upon  the  contract  accord- 
ingly (6). 

The  subject-matter  of  the  foregoing  discussion  is  dealt  IndlMi 
with  generally  by  ss.  226-238  of  the  Indian  Contract  Act.  ^ 
The  rules  as  to  the  parties  to  a  contract  made  with  an 
agent  are  given  in  s.  230. 

^*  In  the  absence  of  any  contract  to  that  effect  an  a^ont  cannot 
personally  enforce  contracta  entered  into  by  him  on  Ijt'lialf  of  hiii 
principal,  nor  is  he  pernonally  bound  by  them. 

Such  a  contract  shall  be  presumed  to  exist  in  the  following 


(1)  Where  the  contract  is  made  by  an  agent  for  the  sale  or  purcliaAe 
of  goods  for  a  merchant  resiflent  abroad  ; 

(2)  Where  the  agent  does  not  dittclone  the  name  of  his  ])rinripal ; 

(3)  Where  the  principal,  though  d inclosed,  cannot  1)e  sued." 

This  is  based  upon  English  law,  but  does  not  exactly 
represent  it,  as  it -omits  to  provide  any  fixed  rule  for  the 
treatment  of  contracts  made  by  an  agent  in  writing.  To 
make  it  correspond  with  English  decisions,  at  least  since 
Fleet  V.  Murton  (c)  and  Huichinson  v.  Tatham  ((/),  we 
should  have  to  replace  sub-s.  2  by  words  to  this  effect — 

"  Where  it  does  not  appear  on  the  fSsu^e  of  the  contract 
that  the  agent  is  contracting  only  as  agent  for  a  prin- 
cipal/' 

(a)  Carr  r.  Jadcwn,  7  Ex.  8S2, 21      656. 
L.  J.  Ex.  137.  {c)  L.  R.  7  Q.  B.  129. 

(6)  »purT  V.  Com,  L.  R.  5  Q.  B.  (d)  L.  R.  8  C.  P.  482. 
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/irUficUa 
.>erwmii : 

iiftture. 


II.  Abtificial  Persons. 

In  a  complex  state  of  civilization,  such  as  that  of  the 
Roman  Empire,  or  still  more  of  the  modem  progressive 
peoples,  it  constantly  happens  that  legal  transactions  have 
to  bo  undertaken,  rights  acquired  and  exercised,  and  duties 
incurred  by  a  succession  of  sole  or  joint  holders  of  an  office 
of  a  public  nature  involving  the  tenure  and  administration 
of  property  for  public  purposes,  or  by  or  on  behalf  of  a 
number  of  persons  who  are  for  the  time  being  interested 
in  carrjdng  out  a  common '  enterprise  or  object.     Such 
enterprise  or  object  may  or  may  not  be  of  a  kind  likely  to 
be  worked  out  within  a  definite  time,  and  may  or  may  not 
further  involve  purposes  and  interests  of  a  public  nature. 
The  rights  and  duties  thus  created  as  against  the  world  at 
large  are  in  truth  and  substance  wholly  distinct  from  the 
rights  and  duties  of  the  particular  persons  immediately 
concerned  in  the  transactions.    Those  persons  deal  with 
interests  beyond  their  ovm,  though  in  many  cases  including 
or  involving  them,  and  it  is  not  to  their  personal  responsi- 
bility that  third  parties  dealing  with  them  are  accustomed 
to  look. 

This  distinction  (the  substantial  character  of  which  it  is 
important  to  bear  in  mind)  is  conveniently  expressed  in 
form  by  the  Roman  invention,  adopted  and  largely  de- 
veloped in  modem  systems  of  law,  of  constituting  the 
official  character  of  the  holders  for  the  time  being  of  the 
same  office,  or  the  common  interest  of  the  persons  who  for 
the  time  being  are  adventurers  in  the  same  undertaking, 
into  an  artificial  person  (a)  or  ideal  subject  of  legal  capa- 
cities and  duties.  If  it  is  allowable  to  illustrate  one  fiction 
by  another,  we  may  say  that  the  artificial  person  is  a 
fictitious  substance  conceived  as  supporting   legal   attri- 


(o)  Fr.  corpt  or  itre  moralf  per- 
tonne  morale  (but  tbia  does  not 
necetsaiily  import  capacity  to  sue 


or  be  sued   in  a  corporate  name)  ; 
Germ,  juristitcht  Person, 
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bates.     It  would  not  be  very  difficult  to  show,  were  it  not 
a  matter  of  metaphysical  rather  than  of  legal  interest,  that 
what  we  call  the  artificial  identity  of  a  corporation   is 
within  its  own  sphere  and  for  its  own  purposes  just  as  real 
as  any  other  identity  (a).   This  creature  of  the  law  becomes, 
within  the  limits  assigned  to  its  existence, ''  a  body  dis- 
tinct from  the  members  composing  it,  and  having  rights 
2md  obligations  distinct  from  those  of  its  members "  (6). 
Note,  however,  that  this  kind  of  fiction  is  not  confined  to 
legal  usage  or  legal  purposes.     In  the  case  of  an  ordinary 
partnership  the  firm  is  treated  by  mercantile  usage  as  an 
artificial  person,   but  is  not  recognized  as  such   by  the 
law  (b) ;  and  other  voluntary  and  unincorporated  associa- 
tions are  constantly  treated  as  artificial  persons  in  the 
language   and   transactions  of  every-day  life.    An   even 
more  remarkable  instance  is  furnished   by  the  artificial 
personality  which  is  ascribed  to  the  pubiic  journals  by 
literary  custom  or  etiquette,  and  is  so  familiar  in  writing 
and  conversation  that  its  curiosity  most  commonly  escapes 
attention.     But  with   these   artificial  persons  by  private 
convention,  if  we  may  so  call  them,  we  are  not  further 
concerned. 


The  only  artificial  persons  which  in  England  have  a  Corpora- 
lesal  existence  consist  for  the  time  beinef  of  natural  per-  **^?*  *®^® 
sons  who  are  invested  with  the  legal  attributes  above  men-  gate:  the 
tioned,  and  are  known  as  corporations  (c).      These  are  ^a^^ 

considered. 


(a)  In  the  United  States  a  cor- 
poration dnlj  created  by  the  laws  of 
any  state  is  treated  as  a  person 
dwelling  in,  and  therefore  a  citizen 
of,  that  state  within  the  meaning  of 
the  constitutional  provision  which 
enables  the  Federal  courts  to  enter- 
tain suits  between  citizens  of 
different  states.  See  Marshall  y. 
BaUimare  ^  Ohio  RaOr.  Co.,  16 
Howard  814. 

(6)  The  name  of  the  firm  may  now 
be  uised  in  pleadings,  but  the  com- 
plete recognition  of  the  firm  as  am 


artificial  person  involves  much  more 
than  this. 

(c)  The  Koman  law  shows  that 
other  kinds  of  artificial  persons  are 
at  least  conceivable :  e.g,  the  her€' 
dUas  iace»8,  to  which  however 
Savigny  denies  that  this  character 
really  belonged;  Syst  §  102  (3. 
863-873).  And  see  p.  91,  supi-a, 
as  to  our  own  Separate  Estate. 
Savigny  restricts  the  use  of  the 
term  corporation  so  as  to  exclude 
charitable  foundations :  op,  cU.2i3-i, 
The  difficulty  set  forth  in  his  note 
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either  sole,  i.e.,  of  which  there  is  only  one  member  at  a 
time ;  or  aggregate,  i.e.,  of  which  there  are  several  mem- 
bers. The  principal  instances  of  corporations  sole  are 
ecclesiastical  persons ;  of  late  years  the  holders  of  divers 
public  offices  have  been  made  corporations  sole  by  statute  (a). 
The  Sovereign  is  also  said  to  be  a  corporation  sole,  but  8ui 
generis  (6).  In  the  case  of  a  corporation  sole  the  power  of 
administering  the  corporate  property  and  binding  the  cor- 
porate funds  is  for  the  most  part  not  left  to  him  alone,  but 
belongs  wholly  or  in  part  to  a  corporation  aggregate  of 
which  the  corporation  sole  is  one  member,  or  to  some 
other  body ;  or  is  guarded  by  statutory  precautious.  And 
it  seems  that  a  corporation  sole  cannot  enter  into  a  con- 
tract (except  with  statutory  authority,  or  as  incidental  to 
an  interest  in  land)  in  his  corporate  capacity ;  at  any  rate 
the  right  of  action  on  a  contract  made  with  him  cannot 
pass  to  his  successor,  but  only  to  his  executors,  unless  by 
special  custom  (o).  There  is  such  a  custom  (for  a  limited 
purpose)  in  the  case  of  the  Chamberlain  of  the  City  of 
London  (d).  But,  in  short,  no  principles  of  general  appli- 
cation or  interest  are  to  be  found  in  this  quarter,  and  we  may 
practically  confine  our  attention  to  corporations  aggi-egate. 
We  have  to  ascertain  (1)  what  contracts  corporate  bodies 
can  make  and  (2)  how  they  are  to  be  made.  The  second 
of  these  questions  is  reserved  for  the  following  chapter  on 
the  Form  of  Contracts. 


arises  simplj  from  the  absence  in 
Koman  lav  of  any  term  of  art  co- 
extensive with  our  Trust:  not 
haying  at  hand  the  conception  of  a 
corporation  as  trustee,  he  supposes 
the  artificial  person  in  such  cases  to 
be  not  the  incorporated  governing 
body,  but  the  object  of  the  charit- 
able foundation  itself. 

(a)  Such  are  the  06Scial  Trustee 
of  Cbarity  Land,  the  Secretary  of 
State  for  India,  the  Solicitor  to  the 
Treasury  (89  A  40  Vict.  c.  18). 

(5)  Allen  on  the  Boyal  Preroga- 
tive, pp.  6,  26. 

(c)  Generally  "bishops,  deans, 
parsons,  vicars,  and  the  like  cannot 


take  obligation  to  them  and  their 
successors,  but  it  will  go  to  the  exe- 
cutors." ArundtTs  ca.  Hob.  64 ; 
aec.  Howley  v.  Knight^  14  Q.  B.  240 ; 
the  case  in  the  Year  Book  referred 
to  by  the  reporters  (at  p.  244 ;  P.  20 
£.  4,  2,  pi.  7)  showd  the  rule  and  its 
antiquity  very  plainly :  so  Co.  Lit. 
46  h  "  regularly  no  chattel  can  go  in 
succession  in  a  case  of  a  sole  corpora- 
tion ;*'  it  was  otherwise  in  the  case 
of  the  head  of  a  religious  house,  as 
be  could  not  make  a  will,  Ro.  Ab.  1. 
515.  And  see  Grant  on  Corpora- 
tions 629,  633,  sqq. 

{d)  Bacon  Ab.  2.  582,  Customs  of 
London, B ;  Hoict^y  v.  Knijhtt  supra. 
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The  first  caDHOt  be  adequately  treated  excejit  in  con» 
uexion  with  a  wider  view  of  the  capacities,  powers,  and 
lialnlities  of  corporations  in  general :  and  it  will  therefore 
be  expedient  if  not  absolutely  necessary  to  intnxluce  con- 
siderations, and  refer  to  doctrines,  which  might  at  first 
sight  seem  irrelevant. 

The  capacities  of  corporations  are  limited  CaMcltlM 

(i)  By  natural  possibility,  i,e,,  by  the  fact  that  they  are  tiatol  Cor 
artificial  and  not  natural  persons :  '"**m'^  w 

(ii)  By  legal  possibility,  i,e,,  by  the  reHtrictions  which  by  th«  ha- 
the  power  creating  a  corporation  may  impose  on  the  legal  J^J^BcLl" 
existence  and  action  of  its  creature.  person. 

First,  of  the  limits  set  to  the  powers  and  liabilitieM  of 
corporations  by  the  mere  fact  that  they  are  not  natural 
persons.  The  requirement  of  a  common  seal  (of  which 
elsewhere)  is  sometimes  said  to  spring  from  the  artificial 
nature  of  a  corporation.  The  fact  that  it  is  not  known  in 
Scotland  is  however  enough  to  show  that  it  is  a  mere 
positive  rule  of  English  law.  The  correct  and  comprehen- 
sive proposition  is  that  a  corporation  can  do  no  act  except 
by  an  agent  (for  even  if  all  the  members  concur  they  are 
but  agents) ;  and  it  follows  that  it  cannot  do  or  be  answer- 
able for  anything  of  a  strictly  personal  nature.  It  cannot 
commit  a  crime  in  the  strict  sense,  such  as  treason,  felony, 
perjury,  or  ofiences  against  the  person  (a);  though  any  or 
all  of  the  members  or  officers  of  a  corporation  who  should 
commit  acts  of  this  kind  (e.g.,  should  levy  war  against  the 
Queen)  under  colour  of  the  corporate  name  and  authority 


(a)  Reg.  v.  O.  N.  of  Eng.  Ry^  Co.^ 
9  Q.  B.  315,  826 :  Dur,  it  if  laid,  can 
it  be  exoonunniiicsted,  for  it  hia  no 
soul :  10  Co.  Rep.  326.  So  it  cftnnot 
do  homage :  Co.  Lit.  666.  Nor  cin 
it  be  subject  to  the  iuriKlictioii  of  ft 
ciiBtomary  court  whose  process  is 
exdusively  personal:  London  Joint 
Sioek  Bank  ▼.  Mayor  of  London,  1 
C.  P.  D.  1,  in  0.  A.  chielBy  on  other 
grounds,  6  C.  P.  D.  494;  affirmed 
on  Uus  point  in  the  House  of  Lords, 


April  1,  18A1.  We  are  not  aware 
thAt  any  English  writer  has  thought 
it  necessary  to  sUte  in  terms  UiAt  a 
corporation  cuinot  be  married  or 
have  any  next  of  kin.  The  state- 
ment is  to  be  found  in  Savigny,  Syst. 
8.  239 ;  but  is  in  part  not  quite  so 
odd  as  it  looks,  as  in  Ronuui  law 
pairia  poiuttu  and  all  the  family 
relations  arising  therefrom  might 
be  acquired  by  Adoption. 
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would  be  individually  liable  to  the  ordinary  consequences. 
"Offences, certainly  offences  of  commission,  are  the  offences 
of  individuals,  not  of  corporations"  (a).  Nor  can  it  enter 
into  any  strictly  personal  contract  or  relation  (6),  nor 
undertake  duties  which,  though  it  might  be  strictly 
possible  for  a  corporation  to  perform  them  by  its  officers 

Afl  to  acts  or  agents,  are  on  the  whole  of  a  personal  kind  (c).  On 
the  other  hand,  though  able  to  act  only  by  an  agent,  it  is 
subject  to  the  same  liabilities  as  any  other  employer  for 
the  acts  of  its  agents  done  in  the  course  of  their  employ- 
ment, and  is  therefore  liable  ex  delicto  for  damage  resulting 
from  their  negligence  in  the  course  of  such  employment, 
and  also  must  answer  for  anything  done  by  them  which, 
though  positively  wrongful  in  itself  under  its  particular 
circumstances,  belongs  to  a  class  of  acts  which  is  authorized 
and  within  the  scope  of  their  business  (d).  And  not- 
withstanding the  apparent  contradiction  of  imputing  a 
fraudulent  intention  to  a  corporate  body,  it  may  be  made 
liable  in  an  action  of  deceit  for  the  fraud  of  its  agent 
committed  in  the  course  of  the  corporation's  affairs  (e). 
And  the  same  principle  is  extended  to  make  it  generally 
subject  to  all  liabilities  incidental  to  its  corporate  existence 
and  acts,  though  the  remedy  may  be  in  form  ex  delicto  or 
even  criminal.    Although  it  cannot  commit  a  real  crime, 

Indictoble  "  it  may  be  guilty  as  a  body  corporate  of  commanding  acts 
^^^      to  be  done  to  the  nuisance  of  the  community  at  large " 

(a)  Bramwell,  L.  J.  6  Q.  B.  D.  at  lie. 
p.  813.  («)  BarwicJs  v.  Eng.  Joint  Stock 

(b)  See  note  (a),  p.  125.  Bank,  L.  R.  2  Ex.  259 ;  notwith- 

(c)  Ex  parte  Stponaea  Friendly  So»  standing  dicta  to  the  contnu-y  in 
ctrty,  11  Ch.  D.  768.  Wutem  Bank  of  Scotland  v.  Addie, 

(d)  It  is  unnecessary  to  enter  at  L.  R.  1  Sc  ft  D.  145,  see  the  later 
large  upon  the  cases  on  this  head,  of  case  of  Maekatf  v.  Commercial  Bank 
which  there  are  a  great  number :  of  New  Brwiwuikt  L*  ^-  5  C.  P. 
among  the  latest  are  ^ay2ey  y.  ifan-  394.  Savigny's  statement  that  a 
eketUr,  drc,  Ry.  Co., L.  R.  7  C.  P.  415,  corporation  cannot  commit  a  "  true 
8  G.  P.  148;  Moore  v.  Metrop.  Ry.  deUct*'  (8.  817)  is  so  qualified  as 
Co.j  L.  R.  8  Q.  B.  86 ;  Bdinghreie  perhaps  not  to  be  inconsistent  with 
V.  Swindon  Local  Board,  L.  R.  9  C.  the  English  doctrine :  however  such 
P.  575 ;  Edward*  v.  Midland  Ry,  Co,,  questions  as  have  arisen  in  recent 
6  Q.  B.  D.  287  (before  Fry,  J.,  now  times  on  the  dealings  of  commercial 
under  appeal),  where  an  action  for  corporations  were  obviously  not  pre- 
malicious  prosecution  was  held  to  sent  to  his  mind. 
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and  may  be  indicted  for  a  nuisance  producc<I  by  the 
execution  of  its  works  or  conduct  of  its  busincfls  in  an 
improper  or  unauthorized  manner,  as  for  obHtructing  a 
highway  or  navigable  river  (a).  A  corporation  may  even 
be  liable  by  prescription,  or  by  having  accepted  such  an 
obligation  in  its  charter,  to  repair  highways,  &c^  and  may 
be  indictable  for  not  doing  it  (b).  A 'corporation  carrying 
on  business  may  likewise  become  liable  to  penalties  ini 
posed  by  any  statute  regulating  that  business,  if  it  appears 
from  the  language  or  subject-matter  of  the  statute  that 
corporations  were  meant  to  be  included,  but  not  other- 
wise (e).  A  steamship  company  has  been  held  (on  the 
terms  of  the  particular  statute,  as  it  seems)  to  be  not 
indictable  under  the  Foreign  Enlistment  Act  of  Geo.  3, 
and  therefore  not  entitled  to  refuse  discovery  which  in 
the  case  of  a  natural  person  would  have  exposed  him  to 
penalties  under  the  Act  (d).  As  to  the  difficulty  of  im- 
puting fraudulent  intention  to  a  corporation,  which  has 
been  thought  to  be  peculiarly  great,  it  may  be  remariLed 
that  no  one  has  ever  doubted  that  a  corporation  may  bo 
relieved  against  fraud  to  the  same  extent  as  a  natural 
person.  There  is  exactly  the  same  difficulty  in  supposing 
a  corporation  to  be  deceived  as  in  supposing  it  to  deceive, 
and  it  is  equally  necessaiy  for  the  purpose  of  doing  justice 
in  both  cases  to  impute  to  the  corporation  a  certain 
mental  condition — of  intention  to  produce  a  belief  in  the 
one  case,  of  belief  produced  in  the  other — which  in  fact 
can  exist  only  in  the  individual  mind  of  the  person  who  is 
its  agent  in  the  transaction  (e).     Lord  Langdale  found  no 


(a)  Seff.  T.  O.  N.  of  Eng.  Ry,  Co^ 
9  Q.  B.  815  ;  per  Cor.  p.  820. 

{b)  See  Grant  on  Gorporatioiis, 
277,  283 ;  AngeU  h  Ames  on  Cor- 
pontioofl,  S§  894-7;  Wms.  SMind. 
1.  614,  2.  473. 

(c)  PharmaeeuUcal  Society  r,  Lon- 
don amd  Ptoeincial  Supply  AttoeiH' 
tion,  5  App.  Ca.  857 ;  lee  per  Lord 
Blackburn  at  p.  869.  A  oo^ra- 
tion  cannot  nie  ae  a  common  in- 
fonner    witliont    special    statutory 


anthcrity:  Guardians  of  Si.  Leo- 
naraTt,  Shartditch  t.  FranHin,  8  C. 
P.  D.  877. 

\dj  King  of  Two  SicUieM  v.  Willcox, 
1  Sim.  N.  8.  885. 

(e)  See  per  Lord  Blackbam,  8 
App.  Ca.  1264.  The  difficulty  and 
the  solution  are  both  given  by  Ul- 
plan,  D.  4.  3.  de  dolo  mala  15  §  1. 
Sed  an  in  municipes  de  dolo  detur 
actio,  dubita(nr.  Et  puto  ex  suo 
quidera  dolo  non  pome  dari;  quid 
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difficulty  in  speaking  of  two  railway  companies  as  "  guilty 

of  fraud  and  collusion,"  though  not  in  an  exact  sense  (a). 

But  cannot  However  the  members  of  a  corporation  cannot  even  by 

be  bound        •    •  .-i      'x     •     ii  i*  ai  a* 

by  acts  of  g^^i^^g  ^^  express  authority  m  the  name  of  the  corporation 
«^«"^  ^**  make  it  responsible,  or  escape  from  being  individually 
when  of  a  responsible  themselves,  for  a  wrongftil  act  (as  trespass  in 
Donite'  removing  an  obstruction  of  an  alleged  highway)  which 
character,  though  not  a  personal  wrong  is  of  a  class  wholly  beyond 
the  competence  of  the  corporation,  so  that  if  lawful  it 
could  not  have  been  a  corporate  act  (6).  Likewise  it  is 
not  competent  to  the  governing  body  or  the  majority,  or 
even  to  the  whole  of  the  members  for  the  time  being,  of  a 
corporation  constituted  by  a  formal  act  and  having  defined 
purposes,  to  appropriate  any  part  of  the  corporate  funds  to 
their  private  use  in  a  manner  not  distinctly  warranted  by 
the  constitution ;  for  it  is  not  to  be  supposed  that  all  the 
members  of  the  corporation  are  equivalent  to  the  corpo- 
ration so  that  they  can  do  as  they  please  with  coi-porate 
property.  Lord  Langdale  held  on  this  principle  that  the 
original  members  of  a  society  incoi-porated  by  charter, 
who  had  bought  up  the  shares  of  the  society  by  agreement 
among  themselves,  were  bound  to  account  to  the  society 
for  the  full  value  of  them  (c).  The  fallacy  of  the  opposite 
assumption  (viz.  that  a  corporation  has  no  rights  as 
against  its  unanimous  members)  is  easily  exposed  by 
putting  the  extreme  case  of  the  members  of  a  corporation 
being  by  accident  reduced  till  there  is  only  one  left,  who 
thereupon  unanimously  appropriates  the  whole  corporate 
property  to  his  own  use.  It  is  perhaps  worth  while  to 
observe  that  writers  on  the  civil  law  have  laid  down  the 


enim  municipes  dolo  facere  poBsmit? 
Sed  si  quid  ad  eos  pervenit  ex  dolo 
eorum  qui  res  eorum  administrant, 
puto  dandam.  A  company  may 
"feel  aggrieved,"  Companies  Act, 
1880,  43  Vict  c.  19,  s.  7,  sub-s.  5. 

{a)  12  Beav.  882. 

(b)  MiU  v.  Hawker,  L.  R  9.  Ex. 
809 ;  no  judgment  on  this  part  of 
the  case  in  Ex.  Ch.  L.  R.  10  Ex.  92. 


(c)  Society  of  Practical  Knowledge 
y.  AbboU,  2  Beav.  559,  567.  C^. 
Say.  Syst  8.  288,  385.  But  it  may 
be  otherwise  if  the  corporation  has 
no  definite  constitution  and  no  rules 
prescribing  the  application  of  its 
property.  Such  oases  are  sometimes 
met  with :  Brown  v.  Dale^  9  Ch.  D. 
78. 
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powers  of  majorities  in  corporate  affairs  with  an  extra- 
ordinaiy  latitude,  assigning  unlimited  authority  to  the 
xxuLJority  of  a  properly  convened  meeting  in  most  cases, 
and  to  the  whole  body  of  existing  members  in  any  case. 
Bat  Savigny  has  shown  this  to  be  not  only  false  in 
principle  but  unwarranted  by  the  Roman  Law,  the  autho- 
rities relied  on  being  in  truth  special  provisions  for  the 
government  of  municipal  corporations  which  were  never 
intended  to  be  of  unlimited  application  (a).  His  expo- 
sition is  interesting  for  the  clearness  with  which  he  enforces 
the  fundamental  proposition  that  a  corporation  is  not 
identical  with  the  sum  of  its  existing  members,  but  other- 
wise it  throws  little  if  any  light  on  the  problems  arising 
from  the  modem  development  and  multiplication  of  cor- 
porate bodies  in  the  English  and  allied  systems  of  law. 

It  is  further  to  be  observed  that  such  cases  as  those  last 
mentioned  have  but  a  slight  and  perhaps  a  misleading 
likeness  to  those  where  we  have  to  determine  the  rights  of 
strangers  against  the  corporation  arising  oat  of  contract  or 
dispositions  of  property.  In  Society  of  Practical  Kvow^ 
ledge  v.  Abbott  (b)  the  principle  is  that,  quite  apait  from 
the  nature  of  its  particular  objects,  a  corporation  does  not 
exist  for  the  take  of  the  persons  who  ore  the  members  at 
any  one  time,  as  is  also  shown  by  the  rule  of  ccmmon  law 
that  they  have  no  power  of  their  own  mere  will  to  disFolve 
it.  Ko  corporate  property  can  be  treated  as  the  propeity 
of  the  members,  or  divisible  among  them,  unless  there 
appears  from  the  nature  and  constitution  of  the  coipo- 
ration  an  intention  that  it  shall  be  so  treated.  In  Mill  v. 
'Hawker  (c),  again,  the  removal  of  an  obstruction  to  a 
highway  is  a  thing  which  by  its  nature  cannot  be  a  cor- 
porate act  at  common  law.  The  common  law  right  is 
founded  on  the  use  of  the  highway  by  the  person  removing 
the  obstruction,  but  a  corporation  cannot  use  a  highway. 

(a)  Sat.  Syst  3.  829  sqq.  {§  97-  mlgkeit  ▼oihanden.*' 

99.    Tbe  iUt:8tnt!oii  in  our  text  is  (6)  2  Beav.  559. 

given  at  p.   850,    note,    with   the  (c)  L.  R.  9  Ex.  809.  tee  at  p.  818. 
remark,  "Hier  ist  gewiti  Einstim- 
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No  doubt  a  corporation  might  have  a  statutory  power  or 
be  under  a  statutory  duty  to  remove  obstructions,  and  the 
true  question  in  the  case  was  whether  any  such  power  or 
duty  had  been  conferred  on  highway  boards.  The  majority 
of  the  court  held  that  it  had  not.  But  if  such  had  been 
the  case,  the  right  so  conferred  would  still  have  been 
wholly  distinct  from  the  right  of  a  natural  person  at 
common  law  to  remove  things  which  obstruct  his  lawful 
use  of  a  highway  (a). 

AflKmited      We  now  come  to  consider  the  far  more  dij£cult  and 
lawT^Con^  complicated   question   of  special  restrictions.      The   im- 
flicting       portance  of  this  subject  is  quite  modem ;  it  arose  from  the 
corporate    general  establishment  of  railway  companies  and  others  of 
powers,      g^  jjjjg  nature  incorporated  by  special  Acts  of  Parliament, 
and  has  been  continued  and  increased  by  the  multipli- 
cation of  joint  stock  companies,  building  societies,  and 
other  bodies   which   are  incorporated   or   made   "  quasi- 
corporations "  under  general  Acts.     On  this  there  have 
been  many  decisions,  much  discussion,  and  some  real  con- 
flict of  judicial  opinions.     There  are  two  opposite  views 
by  which  the  consideration  of  the  matter  may  be  governed, 
and  they  may  be  expressed  thus : 

1.  A  corporation  is  an  ai-tificial  creature  of  the  law,  and 
has  no  existence  except  for  the  purposes  for  which  it  was 
created.  No  act  exceeding  the  limits  of  those  purposes 
can  be  the  act  of  the  corporation,  and  no  one  can  be 
authorized  to  bind  the  corporation  to  such  an  act.  In 
each  particular  case,  therefore,  the  question  is :  Was  the 
corporation  empowered  to  bind  itself  to  this  transaction  ? 

2.  A  corporation  once  duly  constituted  has  all  such 
powers  and  capacities  of  a  natural  person  as  in  the  nature 
of  things  can  be  exercised  by  an  artificial  person.  Trans- 
actions entered  into  with  apparent  authority  in  the  name 

(a)  On  the  nature  of  corporate  a  16 ;  and  on  its  artificial  character, 

action  in  general  cp.  Hobbee,  Behe-  Maine,  Early  History  of  Institn- 

moth,  part  4.  ad  init,  (6.  859,  ed.  tions,  852. 
Moleeworth),  and  Leviathan,  pt.  I« 
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of  the  corporation  are  presumably  valid  and  binding,  and 
are  invalid  only  if  it  can  be  shown  that  the  Ix'gislature  has 
expressly  or  by  necessary  implication  deprived  the  corpora- 
tion of  the  power  it  naturally  would  have  had  of  entering 
into  thenu  The  question  is  therefore :  Was  the  corpora- 
tion forbidden  to  bind  itself  to  this  transaction  ? 

As  Mr.  Justice  Lindley  puts  it(a),  the  difference  is  ''as 
to  whether  the  act  of  iucorporation  is  to  be  n*garded  as 
conferring  unlimited  powers  except  where  the  contraiy  can 
be  shown;  or  whether  alleged  corporate  powers  are  not 
rather  to  be  denied  unless  they  can  be  shown  to  have  Ikh'u 
conferred  either  expressly  or  by  necessary  implication.*' 

As  we  shall  often  have  to  refer  to  these  views,  we  may 
call  (1)  the  doctrine  of  special  capaciiiea  and  (2)  the  doc- 
trine of  general  capacity. 

There  is  much  to  be  said  on  principle  for  the  thc'ory  of  ••SptrUi 
special  capacities.  Most  ifnot  all  corporations  are  established  ^^*' 
for  tolerably  well  defined  purposes,  which  persons  dealing 
with  them  can  ascertain  without  difficulty.  They  are  cer- 
tainly not  intended  to  do  anything  substantially  beyond 
those  purposes,  and  a  rea.s<jnable  and  liberal  construction 
of  their  powers  may  be  trusted  to  prevent  the  application 
of  the  doctrine  from  causing  any  real  hardship  {h).  This 
theory  was  the  prevalent  one  in  the  earlier  period  of  the 
discussion.  For  a  while  the  common  law  courts  took  it 
without  question  from  the  courts  of  ecjuity,  where  for 
particular  reasons  to  be  mentioned  afterwards  it  ap}K'ared 
in  a  somewhat  more  positive  form  and  was  maintaineil  for 
a  longer  time  (o).    It  also  seems  to  have  been  taken  for 


(a)  1.  251. 

(6)  See  jadgment  of  Coleridge.  J. 
Mayor  of  Norwich  v.  Norfolk  Ry,  Co., 
4  E.  4;  B.  897,  24  L.  J.  Q.  B.  105, 
119. 

(c)  AocoTdiDgly  it  wm  till  quite 
lately  adopted  by  tbe  best  text- 
writen.  Kent,  Comm.  2.  29S— 9, 
«Teii  treated  it  as  aa  obviooa  doc- 


trine: (in  the  later  editions,  how- 
ever, this  ii  much  qualified  by  tbe 
note  at  p.  278. )  The  Supreme  Court 
of  the  U.S.  certainly  seems  to  have 
so  held,  at  all  events  as  to  corpora- 
tions created  by  statute  :  Banl  of 
AuguMta  v.  EarU,  18  Peters,  619, 
587. 

k2 


132  CAPACITY  OF  PARTIES. 

granted  by  those  who  framed  the  modem  statutes  defining 
the  powers  of  incorporated  companies  (a)  ;  which,  if  the 
opposite  view  be  correct,  are  redundant  in  permission  and 
defective  in  prohibition. 

*<  General        The  theory  of  general  capacity,  on  the  other  hand,  may 

^V^^J'    ^qYI  be   supported   on  principle  as  tending  to  call  the 

attention  of  the  Legislature  more  distinctly  to  the  limits 

it  may  be  proposed  to  assign  to   corporate  powers,  and 

ultimately  to  promote  general  convenience  by  making  those 

limits  more  certain.     It  is  also  favoured  by  the  general 

analogies  of  the  law.     There  is  a  fallacy  latent  in  the  phrase 

of  the  other  theory.     When  we  speak  of  an  artificial  person 

as  a  creature  of  the  law,  we  mean  its  legal  existence,  not 

its  particular  rights  and  capacities.     If  legal  existence  as  a 

subject  of  rights  and  duties  is  once  admitted  by  a  fiction, 

why  not  admit  its  ordinary  incidents  so  far  as  they  are 

physically  possible  ?     All  rights  are  in  one  sense  creatures 

of  the  law,  and  it  is  in  a  special  sense  by  creation  of  the 

law  that  artificial  persons  exist  at  all :  but  when  you  have 

got  your  artificial  person,  why  call   in  a  second  special 

creation  to  account  for  its  rights  ? 

Powe»  of       This  last  view  seems  on  the  whole  to  have  in  its  favour 

corpora^    a  preponderance  of  modem  authority.     It  is  subject  how- 

J?oJf  ever  to  an  important  qualification,  finally  established  by  the 

purposes  of  leading  case,  to  be  more  particularly  spoken  of  afterwards, 

mcorpora-  o{  ^shbury  Ruihcay  Carriage  Co.  v.  Riche(b);  namely, 

"that  where   tht're  is  an  Act  of  Parliament  creating  a 

corporation  for  a  particular  purpose,  and  giving  it  powers 

for  that  particular  purpose,  what  it  does  not  expressly  or 

impliedly  authorize  is  to  be  taken  as  prohibited  "  (6).     This 

makes  the  conflict  between  the  two  theories  much   less 

sensible  in  practice  than  might  at  first  sight  be  expected. 

The  considerations  on  which  the  qualification  rests  are  in 

(a)  See  L.  R.  0  Ex.  266.  Co.,  5  App.  Ca.,  at  p.  481 ;  cp.  Jieff. 

(6)  L.  K.   7  H.  L.  653 ;   Lord      v.  Bccdy  5  Q.  B.  D.,  at  p.  488. 
DlAckVuni  in  A»  O.  v.   O.  E,  Ry, 
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themselves  foreign  to  the  hiw  of  corporations  as  such,  hut 
they  are  constantly  present  in  the  modem  caiies  and  are 
often  decisive. 

These  considerations  arc  derived  (I)  from  the   law  of  Reamu 
partnership :  (2)  from  principles  of  public  policy.  il!^iu?loii 

derived-^ 

1.  In  trading  corporations  the  relation  of  the  membiTs  p^rtneT 
or  shareholders  to  one  another  is  in  fact  a  nuxIifiiHl  (a)  "^'P  ^^• 
contract  of  partnership,  which  in  the  view  of  courts  of 
equity  is  governed  by  the  ordinary  rules  of  partnership  law 
so  far  as  they  are  not  excluded  by  the  constitution  of  the 
company. 

Now  it  is  a  well  settled  principle  of  partnership  law  that  Rif^hu  of 
no  majority  of  the  partners  can  bind  a  dissenting  minority,  i^Jjj"*^ 
or  even  one  dissenting  partner,  to  engage  the  firm  in  trans- 
actions beyond  its  original  scope  (b).  In  the  case,  there- 
fore, of  a  corporation  whose  members  are  as  between  them- 
selves partners  in  the  business  carried  on  by  the  corporation, 
any  dissenting  member  is  entitled  to  restrain  the  governing 
body  or  the  majority  of  the  company  from  attempting  to 
involve  the  company  in  an  undertaking  which  does  not 
come  within  its  purposes  as  defined  by  its  original  con- 
stitution. Courts  of  equity  have  been  naturally  called 
upon  to  look  at  the  subject  chiefly  from  this  point  of  view, 
that  is,  as  giving  rise  to  questions  between  shareholders 
and  directors,  or  between  minorities  and  majorities.  Such 
questions  do  not  require  the  court  to  decide  whether  an  act 
which  dissentients  may  prevent  the  agents  of  the  company 
from  doing  in  its  name  might  not  nevertheless,  if  so  done 
by  them  with  apparent  authority,  be  binding  on  the  cor- 
porate body,  or  a  contract  so  made  be  enforceable  by  the 
other  party  who  had  contracted  in  go<;d  faith.  This  dis- 
tinction, clear  and  important  as  it  is,  has  not  always  been 


(a)  Namely    by    providons    for  yenience  or  oompletene^s)  be  made 

truisfer  of  difties,  limited  liability  incident  to  a  partnenhip  at  common 

of  ihareholden,  and  other  things  lair, 
which  cannot  (at  least  with  eon-  (6)  lindley,  1.  600  tqq. 
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kept  in  sight.     But  further,  according  to  the  law  of  part- 
Doctaine     nership  a  partner  can  bind  the  firm  only  as  its  agent :  his 
Smited       authority  is  pinmd  facie  an  extensive  one  (a),  but  if  it  is 
agency.      specially  restricted  by  agreement  between  the  partners,  and 
the  restriction  is  known  to  the  person  dealing  with  him,  he 
cannot  bind  the  firm  to  anything  beyond  those  special 
In  public    limits  (6).     Limits  of  this  kind  may  be  imposed  on  the 
S^f^^®*  directors  or  other  oflScers  of  a  company  by  its  constitution ; 
directors'    and  if  that  constitution  Ls  embodied  in  a  special  Act  of 
presnmS    Parliament,  or  in  a  deed  of  settlement  or  articles  of  associa- 
*p  ^         tion  registered  in  a  public  office  under  the  provisions  of  a 
general  Act,  it  is  considered  that  all  persons  dealing  with 
the  agents  of  the  corporation  must  be  deemed  to  have  notice 
of  the  limits  thus  publicly  set  to  their  authority.     The 
corporation  is  accordingly  not  bound  by  anything  done  by 
them  in  its  name  when  the  transaction  is  on  the  face  of  it 
in  excess  of  the  powers  thus  defined  (c).     And  it  is  im- 
portant to  remember  that  in  this  view  the  resolutions  of 
meetings  however  numerous,  and  passed  by  however  great 
a  majority,  have  of  themselves  no  more  power  than  the 
proceedings  of  individual  agents  to  bind  the  partnership 
against  the  will  of  any  single  member  to  transactions  of  a 
kind  to  which  he  did  not  by  the  contract  of  partnership 
agree  that  it  might  be  bound. 

Irregularities  in  the  conduct  of  the  internal  affairs  of  the 
body  corporate,  even  the  omission  of  things  which  as  between 
shareholders  and  directors  are  conditions  precedent  to  the 
exercise  of  the  directors*  authority,  will  not  however  invalidate 
acts  which  on  the  face  of  them  are  regular  and  authorized : 
third  parties  dealing  in  good  faith  are  entitled  to  assume 
that  internal  regulations  (the  observance  of  which  it  may 
be  difficult  or  impossible  for  them  to  verify)  have  in  fact 
been  complied  with  (d). 

These  applications  of  partnership  law  materially  cut 

(a)  lindley,  1.  236 ;  per  Jamea  152,  105. 

li.  J.  Baird'a  ca.  5  Ch.  783  ;  Story  (6)  Lindley,  1.  827  sqq. 

on  Agency,  §§  124,  125,  adopted  by  (e)  Lindley,  1.  252. 

the  Judicial  Committee  in  Bank  o/  {d)  Lindley,  1.  253  fqq. 
Au$tralaiia  t.  BrciUat,  6  Moo.  P.  C. 
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down  the  results  of  the  common  law  theory  of  general 
capacity  so  far  as  r^ards  its  application  to  almost  all 
incorporated  companies  of  modem  origin. 

But  it  is  to  be  observed  that  in  the  ordinary  law  of  AMent  U 
partnership  there  is  nothing  to  prevent  the  members  of  a 


firm,  if  they  are  all  so  minde<l,  from  extending  or  changitii;  ^"^  ^^. 

,  IDOV0  OO* 

its  bosiness  without  limit  by  their  unanimous  agreement,  jections  on 
As  a  matter  of  pure  corporation  law,  the  unanimity  of  the  *^  ''****• 
members  is  of  little  importance :  it  may  supply  the  want 
of  a  formal  act  of  the  governing  body  in  some  ca^cs  (o), 
but  it  can  in  no  case  do  more.  As  a  matter  of  mixed 
corporation  and  partnership  law  this  unanimity  may  be  all- 
important  as  being  a  ratification  by  all  the  partners  of  that 
which  if  any  one  of  them  dissented  would  not  be  the  act  of 
the  firm :  for  although  the  corporate  body  of  which  they 
are  members  is  in  many  respects  different  froob  any  ordinary 
partnership,  it  is  treated,  and  justly  treated,  as  a  partner- 
ship for  this  purpose.  It  appears,  theu,  that  the  unanimous 
assent  of  the  members  will  remove  all  objections  founded 
on  the  principles  of  partnership,  and  will  so  far  leave  the 
corporation  in  full  possession  of  its  common  law  powers. 
There  are  nevertheless  many  transactions  which  even  the 
unanimous  will  of  all  the  members  cannot  make  binding 
as  corporate  acts.  For  the  reasons  which  determine  this 
we  must  seek  farther. 

2.  Most  corporations   established  in  modem  times  by  2.  Pnblio 
special  Acts  of  Parliament  have  been  established  expressly  ^r^ri. 
for  special  purposes  the  fulfilment  of  which  is  considered  J***"*  . . 
to  be  for  the  benefit  of  the  public  as  well  as  of  the  pro-  ti^^iax 
prietors  of  the  undertaking,  and  for  this  reason  they  are  5»oi^''' 
armed  with  extraordinary  powers  and  privileges.     What-  muBt  Dot 
ever  a  corporation  may  be  capable  of  doing  at  common  ^efetkt  pur. 

poees  of 

(a)  Even    this   ii   In   itrictnen  their  miccesfion  by  the  name  of  X,  |j^„^^ 

hardly  oonaistent  with  the  leading  then  A  +  B  +  C  -f     .     .     .  &c.  "^°* 

principle  that  if  A,  B,  C.    .    .    .  are  not  ^  K, 
kCf  are  inoovporated  to  them  and 
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law,  there  is  no  doubt  that  unusual  powers  given  by  the 
Legislature  for  a  special  purpose  must  be  employed  only 
for  that  purpose:  if  Parliament  empowers  either  natural 
persons  or  a  corporation  to  take  J.  S.'s  lands  for  a  railway, 
J.  S.  is  not  bound  to  let  them  take  it  for  a  factory  or  to  let 
them  take  an  excessive  quantity  of  land  on  purpose  to  re- 
sell it  at  a  profit  (a).  If  Parliament  confers  immunity  for 
the  obstruction  of  a  navigable  river  by  building  a  bridge  at 
a  specified  place  that  will  be  no  excuse  for  obstructing  it  in 
the  like  manner  elsewhere.  Moreover  we  cannot  stop 
here.  It  is  impossible  to  say  that  an  incorporation  for 
special  objects  and  with  special  powers  gives  a  restricted 
right  of  using  those  powers,  but  leaves  the  use  of  ordinary 
corporate  powers  without  any  restriction.  The  possession 
of  extraordinary  powei-s  puts  the  corporation  for  almost  all 
purposes  and  in  almost  all  transactions  in  a  wholly  different 
position  from  that  which  it  would  have  held  without  them ; 
and  apart  from  the  actual  exercise  of  them  it  may  do  many 
things  which  it  was  otherwise  legally  competent  to  do,  but 
which  without  their  existence  it  could  practically  never 
have  done.  Any  substantial  departure  from  the  purposes 
contemplated  by  the  Legislature,  whether  involving  on  the 
face  of  it  a  misapplication  of  special  powers  or  not,  would 
defeat  the  expectations  and  objects  with  which  those 
powers  were  given.  When  Parliament,  in  the  public 
interest  and  in  consideration  of  a  presumed  benefit  to  the 


(a)  See  OdUotoay  v.  Mayor  of 
London^  L.  B.  1  H.  L.  at  p.  43, 
Lord  Oarinffton  v.  Wycombe  Ry,  Co, 
8  Ch.  877,  881.  Nor  may  a  com- 
pany hold  regattas  or  let  out 
pleasure-boate  to  the  inoonyenienoe 
of  the  former  owner  on  a  piece  of 
water  acquired  by  them  under  their 
Act  for  a  reservoir :  Bottock  v.  N, 
Si^fordskire  Hy.  Co.,  3  Sm.  &  G. 
288, 292 ;  nor  alienate  land  similarly 
acquired  except  for  purposes  au- 
thorized by  the  Act :  MuUiner  v. 
Midland  liy.  Co.  11  Ch.  D.  611, 
622  ;  nor  (per  Malins,  V.-C.)  block 
up  new  lights  opened  by  the  ad- 


jacent owner  in  order  to  prevent  a 
prescriptive  right  from  being  ac- 
quired :  Norton  v.  L,  N,  W,  Jty.  Co. 
9  Gh.  D.  623  (the  G.  A.  did  not 
decide  this  point,  13  Gh.  D.  268). 
But  a  statutory  corporation  acquir- 
ing property  takes  it  with  all  its 
rights  and  incidents  as  against 
strangers,  subject  only  to  the  duty 
of  exercising  those  rights  in  good 
faith  with  a  view  to  the  objects  of 
incorporation :  Swindon  Waiencorks 
Co,  V.  WilU  ds  Berki  Canal  Nan- 
gaUon  Co,  L.  B.  7  H.  L.  697,  701, 
710. 
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pablic,  confers  extraordinary  powers^  it  must  be  taken  in  the 
same  interest  to  forbid  the  doing  of  that  which  will  tend  to 
defeat  its  policy  in  conferring  them ;  and  to  forbid  in  the  sense 
not  only  of  attaching  penal  consef)uences  to  such  acta  when 
done,  but  of  making  them  wholly  void  if  it  is  attem]HHl  Uy 
do  thenL  Accordingly  contracts  of  railway  com]iaiucs  and 
corporations  of  a  like  public  nature  which  can  be  si^en  to 
import  a  substantial  contravention  of  the  policy  of  the  in* 
oorporating  acts  are  held  by  the  courts  to  be  void,  and  are 
often  spoken  of  as  viola  pi'okibifa,  and  illr^gal  in  the  same 
sense  that  a  contract  of  a  natural  person  to  do  anything 
contrary  to  the  provisions  of  an  Act  of  Parliament  is 
illegal  (a).  Others  prefer  to  say  that  the  Legislature, 
acting  indeed  on  motives  of  public  policy,  has  simply 
disabled  the  corporation  from  doing  acts  of  this  class  ;  **  to 
regard  the  case  as  one  of  incapacity  to  contract  rather  than 
of  illegality,  and  the  corporation  as  if  it  were  non-existent 
for  the  purpose  of  such  contracts  "  (h). 

The  difference,  however,  is  but  a  verbal  one,  and  both 
modes  of  expression  have  their  convenience.  The  former 
seems  appropriate  in  such  a  case  as  that  where  it  was 
decided  that  the  agreement  of  a  third  person  to  procure  a 
company  to  do  something  foreign  to  its  proper  piurposes  is 
illegal  and  void  (c). 


There  is  another  consideration  of  a  somewhat  similar  Interest  of 
kind  which  applies  equally  to  what  may  be  called  public  m*i^^"° 
companies  in  a  special  sense — i.e.,  such  as  are  invested  ▼«•*<>«, 


(a)  Blackbnm,  J.  in  Taylor  r. 
CkieheaUr  A  Midhunt  Ry.  Co,  L.  B. 
2  Ex.  879  ;  and  (Brett  Mid  Grove, 
JJ.  ooncurriDg)  in  Rkke  ▼.  AMbury 
By,  Carriage  Co,  L.  B.  9  Ex.  26'^ 
266  ;  Lord  Hatherley,  ■.  c.  nom. 
AMury  Ry,  Carriage  Co.  y.  Riche^ 
L.  R  7  H.  L.  at  p.  689. 

(6)  Archibald,  J.  (Keating  and 
Quain,  JJ.  concurring),  L.  R.  9  Ex. 
293 ;  Lord  Cairns,  L  R.  7  H.  L. 
at  p.  672 ;  Lord  Selbome,  t6.  694. 
And  Bramwell,  L.  J.,  rather  strongly 


disaporoves  of  caUing  inch  acts 
iUegal,  pointing  out  that  if  they 
were  properly  so  called  there  would 
have  been  some  means  uf  restraining 
them  in  a  court  of  common  law  at 
the  instance  of  the  Crown  i  A,  O.y, 
O.  E,  Ry.  Co,  11  Ch.  D.  at  pp.  601-3. 
(e)  McGregor  ▼.  Dorer  <t  Deal  Ry. 
Co.  18  Q.  B.  618,  22  L.  J.  Q.R  69. 
See  per  Erie,  J.,  in  Mayor  of  Nor- 
wich  ▼.  Norfolk  Ry.  Co.  4  £.  &  B. 
897,  24  L.  J.  Q.  B.  105. 
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with  special  powers  for  carrying  out  defined  objects  of 
public  interest — and  ordinary  joint-stock  companies  which 
have  no  such  powers.     The  provisions  for  limited  liability 
and  for  the  easy  transfer  of  shares  in  both  sorts  of  com- 
panies must  be  considered,  in  their  modern  form  and 
extent  at  least,  as  a  statutory  privilege.     These  provisions 
also  invest  the  companies  with  a  certain  public  character 
and  interest  quite  apart  from  the  nature  of  their  particular 
objects  in  each  case,  but  derived  from  the  fact  that  they  do 
Buyers  of  professedly  exist  for  particular  objects.    By  far  the  greater 
^J-    part  of  their  capital  represents  the  money  of  shareholders 
and  per-^     who  have  bought  shares  in  the  market  without  any  inten- 
credit  to     ^on  of  taking  an  active  part  in  the  management  of  the 
the  com-     concern,  but  on  the  faith  that  they  know  in  what  sort  of 

pany  have  ... 

a  right  to  adventure  they  are  investing  their  money,  and  that  the 
SKe  co"^  W«  fi>°d»  "e  not  being  and  will  not  be  appUed  to 
company's  other  objects  than  those  set  forth  in  its  constitution  as  de- 
objects  are  clared  by  the  act  of  incorporation,  memorandum  of  associa- 
adheredta  ^Jqu^  qj.  h^q  ii]^q  "j^ig  jg  ^qi  ^  mere  repetition  of  the  ob- 
jections grounded  on  partnership  law ;  the  incoming  share- 
holder may  protect  himself  for  the  future,  but  the  mischief 
may  be  done  or  doing  at  the  time  of  the  purchase:  and 
besides  it  may  fairly  be  said  that  persons  other  than  share- 
holders deal  with  the  company  on  the  faith  of  its  adhering 
to  its  defined  objects.  They  are  entitled  to  "  know  that 
they  are  dealing  with  persons  who  can  only  devote  their 
means  to  a  given  class  of  objects,  and  who  are  prohibited 
from  devoting  their  means  to  any  other  purpose  "  (a).  The 
assent  of  all  those  who  are  shareholders  at  a  given  time  will 
of  course  bind  them  individually,  but  leaves  this  diflSculty 
untouched  (6).  If  I  buy  shares  in  a  company  which 
professes  to  make  railway  plant  in  England  I  have  a  right 
to  assume  that  its  funds  are  not  pledged  to  pay  for  making 
a  railway  in  Spain  or  Belgium,  and  it  is  the  same  if  dealing 
with  it  as  a  stranger  I  lend  money  or  otherwise  give  credit 

(a)  Lord  Hatherley,  L.  R.  7  H.  L.  (5)  See  L.  B.  9  Ex.  270,  291. 

at  p.  684. 
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to  it.  Accordingly  the  provisions  of  the  Companies  Act, 
1862,  are  to  be  considered  as  having  been  enacted  in  the 
interests  of  "  in  the  first  place,  those  who  might  become 
shareholders  in  succession  to  the  persons  who  were  share- 
holders for  the  time  being;  and  secondly,  the  outside 
public,  and  more  particularly  those  who  might  be  creditors 
of  companies  of  this  kind  "  (a).  The  House  of  Lords  has 
rnianimously  decided  (after  an  equal  division  of  opinion  in 
the  Court  of  Exchequer  Chamber)  that  by  the  general 
scheme  and  on  the  true  construction  of  the  Act  a  company 
registered  under  it  is  forbidden  to  enter,  even  with  the 
unanimous  assent  of  the  shareholders  for  the  time  being, 
into  a  contract  foreign  to  its  objects  as  defined  in  the 
memorandum  of  association  (b). 

The  reader  is  referred  to  the  Appendix  (c)  for  a  selection 
of  authorities  showing  how  the  doctrine  of  corporate  powers 
here  given  in  outline  has  gradually  been  worked  out. 

It  is  not  proposed  to  enter  on  any  further  discussion  of  lubaiiy 
the  particular  contracts  which  particular  corporate  bodies  tiom'to'^ 
have  been  held  incapable  of  making.     One  class  of  con-  ^J*i^JV^ 
tracts,  however,  is  in  a  somewhat  peculiar  position  in  this  ttmmenu. 
respect,  and  requires  a  little  separate  consideration.    We 
mean  the  contnusts  expressed  in  negotiable  instruments 
and  governed  by  the  law  merchant.     It  is  said  and  truly 
said  that  as  a  general  rule  a  corporation  cannot  bind  itself 
by  a  negotiable  instrument  {d).    The  origin  and  meaning  of 
the  rule  are  easily  misapprehended.     At  first  sight  it  looks 
like  an  obvious  deduction  from  the  doctrine  of  limited 
special  capacities.     If  a  corporation  can  only  make  such 
contracts  as  it  is  empowered  to  make,  then  it  follows  of 

(a)  Lord  Cains,  L.  R.  7  H.  L.  that  %  coiporalioii    not    expreuly 

«t  p.  667.  prohibited  from  ao  doing  may  gi?e 

(()  AMiury  Ry,  Carriage  <t-  Iron  negotiable  promiaioiy  notes  for  any 

Co.  T.  iSfcAe,  L.  R  7  H.  L.  663  ;  in  of  the  legitimate    pmposes  of  its 

Sx.  and  Ex.  Ch.  L.  B.  9  Ex.  224,  incorporation:    Mou  ▼.  AveriUy  10 

249.  N.  Y.  449,  and  other  aothorities 

{€)  Note  C.  cited  by  Mr.  Wald  in  his  note  here 

\d)  A  different  rule  prevails  In  in  American  edition, 
ihe  United  States,  where  H  is  held 
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cnlty  is 

parUy 

formal 


course  that  among  other  things  it  cannot  issue  bills  or 
notes  without  express  or  implied  authority  to  do  so ;  but 
we  have  seen  that  this  ground  is  now  hardly  tenable.  In 
order  to  state  what  we  believe  to  be  the  true  view  we  must 
to  some  extent  anticipate  the  subject  of  the  following 
chapter,  so  far  as  it  relates  to  the  form  of  corporate  con- 

Thcdiffi.  tracts.  The  general  rule  is  that  the  contracts  of  a  cor- 
poration must  be  made  under  its  common  seal,  and  it 
follows  that  a  corporation  cannot  prima  facie  be  bound 
by  negotiable  instruments  in  the  ordinary  form.  The  only 
early  authority  which  is  really  much  to  the  point  was 
argued  and  partly  decided  on  this  footing  (a).  Of  late 
years  incorporated  companies  have  issued  documents  under 
seal  purporting  to  be  negotiable ;  but  by  the  law  merchant 
an  instrument  under  seal  cannot  be  negotiable,  and  it  is 
the  better  opinion  that  the  fact  of  the  seal  being  a  cor- 
porate one  makes  no  difference;  it  cannot  be  taken  as 
merely  equivalent  to  signature  because  the  party  sealing 
is  an  artificial  person  and  unable  to  sign  (&).  Putting  this 
last  question  aside,  however,  there  are  very  many  matters 
about  which  a  corporation  can  contract  without  seal,  and 

nary  ruicfl  in  particular  in  the  case  of  a  trading  corporation  all  things 
naturally  incident  to  the  business  it  carries  on.  Why 
should  not  the  agents  who  are  authorized  to  contract  on 
behalf  of  the  company  in  the  ordinary  course  of  its  business 
be  competent  to  bind  the  company  by  their  acceptance  or 
indorsement  on  its  behalf,  just  as  a  member  of  an  ordinary 
trading  partnership  can  bind  the  firm  ?  There  is  a  two- 
fold answer  to  this  question.  First,  the  extensive  implied 
authority  of  an  ordinary  partner  to  bind  his  fellows  cannot 


Partly  in 
the  non<« 
applica- 
bility of 
the  ordi 


of  part* 
nership 
agency. 


(a)  BrougTdon  v.  ManchtUer  Watet' 
work*  Co.ZB.k  Aid.  1.    The  chief 

S)int  was  on  the  statutes  giving  the 
ank  of  England  exclnsiTe  rights  of 
issuing  notes,  ftc,  within  certain 
limits,  as  to  which  see  Lindley,  1. 
1S5,  note.  In  Murray  v.  E,  India 
Co,  5  B.  &  Aid.  204,  the  statutory 
authority  to  issue  bills  was  not  dis- 
puted ;  a  difficulty  was  raised  as  to 


the  proper  remedy,  but  disposed  of 
in  the  course  of  argument  (p.  210). 
Other  cases  at  first  sight  like  these 
relate  to  tbe  authority  of  particular 
agents  to  bind  a  corporate— or  unin- 
corporated—association irrespective 
of  the  theory  of  corporate  liabilities. 
See  the  next  note  but  one. 

(6)  Crouch  V.  Credit  Fonder^  L.  R, 
8  Q.  B.  874. 
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be  applied  to  the  case  of  a  numerous  association,  whether 
incorporated  or  not,  whose  members  are  personally  un« 
known  to  each  other,  and  it  has  been  often  decided  that 
the  managers  of  such  associations  cannot  bind  the  indi- 
vidual members  or  the  corporate  body,  as  the  case  may  bo, 
by  giving  negotiable  instruments  in  the  name  of  the  am* 
ccm,  unless  the  terms  of  their  particular  authority  enable 
them  to  do  so  by  express  words  or  necessary  implication  (n). 
In  the  case  of  a  corporation  this  authority  must  be  sought 
in  its  constitution  as  set  forth  in  its  special  Act,  articles  of 
association,  or  the  like.  Secondly,  the  power  of  even  a  And  ptMj 
trading  corporation  to  contract  without  seal  is  limited  to  J^jJJj^,, 
things  incidental  to  the  usual  conduct  of  its  business.     But 


as  was  pointed  out  by  a  judge  who  was  certainly  not  dis-  tract'oT*"' 
posed  to  take  a  narrow  view  of  corporate  powers,  a  nego-  «c*>»n«* 
tiable  instrument  is  not  merely  evidence  of  a  contract,  but 
creates  a  new  contract  and  a  distinct  cause  of  action,  and 
"it  would  be  altogether  contrary  to  the  principles  of  the 
law  which  regulates  such  iostruments  that  they  should  be 
valid  or  not  according  as  the  consideration  between  the 
original  parties  was  good  or  bad ;"  and  it  would  be  most 
inconvenient  if  one  had  in  the  case  of  a  corporation  to 
inquire  "whether  the  couaideration  in  respect  of  which 
the  acceptance  is  given  Is  sufficiently  connected  with  the 
purposes  for  which  the  acceptors  are  incorporated  "  (ft). 

The  result  seems  to  be  that  a  corporation  cannot  be 
bound  by  negotiable  instruments  except  in  one  of  the 
following  cases : — 

1.  When  the  negotiation  of  bills  and  notes  is  itself  one 
of  the  purposes  for  which  the  corporation  exists — "  within 


(a)  Am  to  tminoorporsted  joint 
•tock  oompuiies :  ^eale  ▼.  Turton, 
4  Bing.  149,  Diekinmm  r.  Valpy,  10 
B.  &  C.  12S,  Bramah  ▼.  Robert*,  3 
Bing.  N.  C.  963,  BvU  v.  Morrd,  12 
A.  £  S.  745,  Briwn  v.  Byers,  16  M. 
ft  W.  252.  Aj  to  incorporated  com- 
panies :  Siede  v.  Harmer,  14  M.  ft 
W.  831  (in  £z.  Ch.  4  Ex.  1,  not  on 
this  point),  Tk4fmp9on  ▼.  Uninraal 


Salvage  Co.  1  Ex.  694,  lU  Peruvian 
Bya.  Co.  2  Oh.  617  ;  cp.  Ex  parU 
Ctty  Aini,  8  ( ^h.  758,  per  Selwyn,  L.  J. 
The  two  last  cases  go  rather  far  in 
the  direction  of  implying  such  m 
power  from  general  words. 

(6)  Per  Erie,  O.  J.,  Bateman  v. 
Mid  WaUi  Ry.  Co.,  L.  R.  1  C.  P. 
499,  509. 
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American 
decinoDS. 


the  very  scope  and  object  of  their  incorporation  "  (a) — as 
with  the  Bank  of  England  and  the  East  India  Company, 
and  (it  is  presumed)  financial  companies  generally,  and 
perhaps  even  all  companies  whose  business  wholly  or 
chiefly  consists  in  buying  and  selling  (a). 

2.  When  the  instrument  is  accepted  or  made  by  an  agent 
for  the  corporation  whom  its  constitution  empowers  to 
accept  bills,  &c.,  on  its  behalf  either  by  express  words  or 
by  necessary  implication. 

The  extent  of  these  exceptions  cannot  be  said  to  be 
very  precisely  defined,  and  in  framing  articles  of  associa- 
tion, &c.,  it  is  therefore  desirable  to  insert  express  and  clear 
provisions  on  this  head. 

In  America  the  Supreme  Court  has  lately  decided  that 
local  authorities  having  the  usual  powers  of  administration 
and  local  taxation  have  not  any  implied  power  to  issue 
negotiable  securities  which  will  be  indisputable  in  the 
hands  of  a  bona  fide  holder  for  value  (6),  and  has  been 
equally  divided  on  the  question  whether  municipal  corpo- 
rations have  such  power  (c).  It  seems  however  that  in 
American  courts  a  power  to  borrow  money  is  held  to  carry 
with  it  as  an  incident  the  power  of  issuing  negotiable 
securities  (d). 


Estoppel  The  common  law  doctrine  of  estoppel  (e),  and  the  kindred 
"rf P^  equitable  doctrine  of  part  performance  (/),  apply  to  corpora- 
anoe  apply  tions  as  well  as  to  natural  persons.  Even  when  the  cor- 
^S!^**"  porate  seal  has  been  improperly  aflSxed  to  a  document  by 


(a)  Per  Montague  Smith,  J.,  L. 
R.  1  C.  P.  612  J  Ex  parU  CUy 
Bank,  8  Ch.  758. 

(6)  PoLiee  Jury  r,  BriUon,  16 
Wallace  666,  672. 

(c)  Tke  Mayor  V,  Bay,  19  WaXlAce 
466. 

(rf)  Pdice  Jury  v.  Britton,  16 
Wallace  666,  and  Mr.  Wald'a  note 
here  in  American  ed. 

(e)  Webb  V.  Heme  Bay  Commif 
noners,  L.  B.  6  Q.  K  642. 

(/)  WiUm  V.  Wett  HarUepodRy, 


Co,y  2  D.  J.  S.  476,  498,  per  Turner, 
L.  J. ;  Crwik  ▼.  CorporaJtwm  of  Sea- 
ford,  6  Ch.  661 ;  Melbourne  Banking 
Corporation  v.  Brougham,  4  App. 
Ca.  at  p.  169.  This  must  be  con- 
fined however  to  cases  where  the 
corporation  is  '*  capable  of  being 
bound  by  the  written  contract  of 
its  directors  aa  an  individual  is 
capable  of  being  bound  by  his 
own  contract  in  writing:"  per 
Cotton,  L.  J.,  Hunt  y.  Wimbleaon 
Local  Board,  4  C.  P.  T>.  at  p.  62. 


} 
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a  person  who  has  the  custody  of  the  seal  for  other  pur- 
poses, the  corporation  may  he  bound  by  conduct  on  the 
part  of  its  governing  body  which  amounts  to  an  estoppel 
or  ratification,  but  it  will  not  be  bound  by  anythiug  less  (a). 
The  principles  applied  in  such  cases  are  in  truth  inde- 
pendent of  contract,  and  therefore  no  difficulty  arises  from 
the  want  of  a  contract  under  the  corporate  seal,  or  non- 
compliance with  statutory  forms.  But  it  is  conceived  that 
no  sort  of  estoppel,  part  performance,  or  ratification,  can 
bind  a  corporation  to  a  transaction  which  the  legislature 
has  in  substance  forbidden  it  to  undertake,  or  made  it 
incapable  of  undertaking. 

(a)  Bank  of  Irdaml  v.  Echm'  CharUiet,  5  H.  L.  C.  869. 
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CHAPTER  III. 

Form  of  Contkact. 

GoniTMt     According  to   the  modem   conception  of  contract,  all 
and  agreements  which  satisfy  certain  conditions  of  a  general 

modem  tj^^j  qj^  valid  contracts  and  may  be  sued  upon,  in  the 
tionsof  absence  of  any  special  legislation  forbidding  particular 
•a'riviM  contracts  to  be  made  or  denying  validity  to  them  unless 
righte  of  made  with  particular  forms.  This  theory  finds  a  concise 
and  complete  expression  in  s.  10  of  the  Indian  Contract 
Act:  "All  agreements  are  contracts  [i.e,,  enforceable  by 
law,  s.  2,  sub.-s.  h,]  if  they  are  made  by  the  free  consent  of 
parties  competent  to  contract,  for  a  lawful  consideration 
and  with  a  lawful  object,  and  are  not  hereby  expressly 
declared  to  be  void  "  (then  follows  a  clause  saving  all  for- 
malities required  in  particular  cases  by  the  law  of  British 
India).  So  thoroughly  has  this  conception  established 
itself  in  recent  times  that,  having  made  the  presence  of  a 
consideration  one  of  the  general  conditions  of  a  valid  con- 
tract, we  are  now  accustomed  to  bring  contracts  under 
seal  within  the  terms  of  the  condition  by  saying  that 
where  a  contract  is  under  seal  the  consideration  is  pre- 
sumed. Historically  speaking,  this  is  a  transparent  fiction. 
The  doctrine  of  Consideration  in  its  present  general  form 
is  of  comparatively  modern  origin  even  if  we  look  to  the 
history  of  English  law  alone.  If  we  roughly  put  it  half- 
way between  ourselves  and  Bracton  we  shall  probably  be 
aUowing  it  as  much  antiquity  as  it  can  fairly  claim.  The 
ancient  reason  why  a  deed  could  be  sued  upon  lay  not  in 
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a  consideration  in  our   present  sense  of  the  word  being 
presumed  from  the  solemnity  of  the  transaction,  but  in  the 
solemnity  itsel£     The  forms  of  sealing  and  delivery  come 
down  to  us  from  a  time  when  the  general  theory  of  the 
law  started  from  a  different  or  even  opposite  point  to  our 
own.     The  fundamental  assumption  of  ancient  law  (when  Ancient 
it  has  got  so  far  as  to  recognize  contract  at  all)  is  that  the  f^^nk  only 
validity  of  a  contract  depends  not  upon  the  subHtance  of  '""T^L^ 
the  transaction  but  upon  its  form.    The  nile  is  that  formal 
contracts  only  can  be  sued  upon :  the  want  of  any  part  of 
the  formalities  is  fatal,  the  fulfilment  of  them  is  conclu- 
sive (a).     Not  that  we  find  this  as  an  existing  state  of 
things  at  any  traceable  period  of  Roman  or  English  law : 
considerable  classes  of  informal  contracts  are  excepted  on 
various  grounds  which  are  practically  reducible  to  "  con- 
venience amounting  almost  to  necessity":  a  phrase  which 
we  here  introduce  by  anticipation  from  the  modern  learn* 
ing  as  to  the  informal  contracts  of  corporations.     When 
we  come  to  that  subject  in  a  later  part  of  this  chapter,  the 
reader  will  find  that  the  law  relating  to  the  form  of  corpo- 
rate contracts  is  still  going  through  a  process  of  struggling 
development  not  altogether  unlike  that  which  took  place 
in  earlier  times  with  regard  to  the  contracts  of  natural 
persons.     Both  in  the  Roman  law  as  presented  to  us  in  infonoAl 
the  Digest  and  Institutes,  and  in  the  English  law  of  the  ^jonable 
thirteenth,  and  even  down  to  the  latter  part  of  the  fifteenth  ^^y  •■ 
century,  the  primitive  doctrine  that  formal  contracts  alone  in  Romui 
give  rise  to  actions  is  at  the  base  of  the  whole  learning  of  ^  JlJ^ 
contracts.     It  is  overlaid  no  doubt  with  a  series  of  excep-  kir. 
tions — which  in  the  English  system,  so  far  as  one  can  now 
judge,  are  decidedly  narrower  in  statement  and  less  im- 
portant in  practice  than  in  the  Roman — but  the  exceptions 
are  not  as  yet  connected  by  any  recognized  general  prin- 
ciple. 
In  England  we  find  this  theory  expressed  by  Bracton  in 

(a)  Maine,  Ancient  Law,  313  aqq.  (4th  ed.) 
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almost  purely  Roman  language  (a)  which  is  substantially 
repeated  in  Fleta.  How  far  the  theory  was  directly  bor- 
rowed, or  how  far  it  already  existed  as  a  genuine  parallel 
development  of  English  legal  ideas  with  which  the  au- 
thorities of  the  civil  law  were  found  in  great  measure  to 
coincide,  may  perhaps  be  doubtful  (6).  At  any  rate  the 
correspondence  is  so  close  that  some  statement  of  the 
Roman  doctrine  in  its  general  effect  is  almost  necessary  to 
make  its  English  counterpart  intelligible  (c). 


The 

Roman 

doctrine. 


Formal  contracts  (legitimae  conventiones)  gave  a  right 
of  action  irrespective  of  their  subject-matter.  In  Justinian's 
time  the  only  kind  of  formal  contract  in  use  was  the  Stip- 
ulation (d),  or  verbal  contract  by  question  and  answer,  the 
question  being  put  by  the  creditor  and  answered  by  the 
debtor  (as  Dari  spondes  ?  spondee  :  Promittis  ?  promitto : 
Facies?  faciam).  The  origin  and  early  history  of  the 
Stipulation  are  uncertain.  In-  our  authorities  it  appears 
as  a  formal  contract  capable  of  being  applied  to  any  kind 
of  subject-matter  at  the  pleasure  of  the  parties  (e).  Its 
application  was  in  course  of  time  extended  by  the  follow- 


(a)  In  Britton  the  subatantial 
oorrespondenoe  remains,  but  the 
details  are  much  more  modified  to 
suit  the  real  facts  of  ICnglish  prac- 
tice, e.g.  the  verbal  Stipulation  all 
but  disappears.  (Cap.  De  Dette,  1. 
156,  ed.  NichoUs.) 

(b)  See  Guterbock,  Henr.  de 
Bracton,  §  18,  pp.  107-8,  where  the 
parallel  is  accurately  stated. 

(c)  What  follows  is  mostly 
abridged  from  Savigny,  ObL  2.  196 
sqq.  Compare  Sir  H.  Maine's  ac- 
count  in  his  chapter  on  the  Ear^ 
History  of  Contract,  which  is  in 
close  agreement  with  Savigny's. 

{d)  The  literarum  oUigatio  (Gai. 
8.  128)  was  obsolete.  What  appears 
under  that  title  in  the  Institutes 
(3.  21)  is  a  general  rule  of  evidence 
unconnected  with  the  ancient  usage. 
Prof.  Hunter  has  succeeded,  I  think, 
in  showing  that  the  derivation  of 
the  Stipulation   from   the   nexwn^ 


tempting  as  it  is,  cannot  be  accepted. 
It  seems  quite  possible  that  the 
earliest  type  of  contract  is  to  be 
sought  in  covenants  made  between 
independent  tribes  or  families.  Cf. 
GaL  3.  94  on  the  use  of  the  word 
tpondeo  in  treaties.  If  this  were  so, 
one  would  expect  the  covenant  to 
be  confirmed  by  an  oath,  of  which 
Prof.  Muiihead  (on  Gai  3.  92)  finds 
a  trace  on  other  grounds  in  the  form 
promittis  ^  promitto. 

{e)  In  a  modem  English  book 
which  has  gone  through  several 
editions  we  find  the  astonishing 
statement  that  the  Stipulation  "  was 
entered  into  before  a  magistrate  or 
public  officer  through  the  medium 
of  interrogatories  and  answers  (sic) 
calculated  to  explain  the  nature  and 
extent  of  the  undertaking."  The 
identification  of  a  deed  with  lite' 
varum  oUigatio  (Co.  Lit.  171&)  is 
nothing  to  this. 
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ing  stepa  1.  The  queetion  and  answer  were  not  required 
to  be  in  Latin  (a).  2.  An  exact  verbal  correspondence 
between  them  was  not  necessary  (6).  3.  (which  for  our 
present  purpose  is  the  most  important)  an  instrument  in 
writing  purporting  to  he  the  record  of  a  Stipulation  was 
treated  as  strong  evidence  of  the  Stipulation  having 
actually  taken  place  (c).  (The  notion  sometimes  met 
with  that  if  a  contract  by  verbal  question  and  answer  was 
good,  a  contract  in  writing  must  be  good  a  fortiori ^  is  of 
course  a  mere  modem  invention.) 

Informal  agreements  (pacta)  did  not  give  any  right  otl^'wium 
action  without  the  presence  of  something  more  tlian  the  ][^^, 
mere  fact  of  the  agreement.  This  something  more  was 
called  causa.  Practically  the  term  covers  a  somewhat 
wider  ground  than  our  "  consideration  executed : "  but  it 
has  no  general  notion  corresponding  to  it,  at  least  none  co- 
extensive with  the  notion  of  contract ;  it  is  simply  the 
mark,  whatever  that  may  be  in  the  particular  case,  which 
distinguishes  any  particular  class  of  agreements  from  the 
common  herd  of  pacta  and  makes  them  actionable.  In- 
formal agreements  not  coming  within  any  of  the  privileged 
classes  were  called  nuda  pacta  and  could  not  be  sued 
on  (d). 

The  further  application  of  this  metaphor  by  speaking  of 
the  cauaa  when  it  exists  as  the  clothing  or  vesture  of  the 
agreement  is  without  classical  authority  but  very  common : 
it  is  adopted  to  the  full  extent  by  our  own  early  writers  (e). 
The  metaphor  is  in  itself  natural  enough,  and  not  confined 
to  legal  usage :  in  Sir  H.  HoUand*s  posthumous  essays  we 


(a)  GaL  8.  98,  L  8. 16.  de  v.o.  S 1.  . 

(6)  C.  8.  88.  de  oont  et  conim. 
rtipol.  10. 

{e)  C.  8.  38.  de  oont.  et  oomm. 
rtipoL  14,  L  8.  19.  de  iirat.  rtipuL 
§12. 

{d)  They  gave  riae  however  to 
impeaiect  or  *'  natnnJ  "  obligalioiui 
which  had  other  legal  effecta. 

{e)  "  Obligatio    quatuor    spedee 


babet  qaflms  oo&trahitur  et  plnra 
▼estimenta,"  BractoD,  99a.  **  Obli- 
gaciomi  deit  eetre  Testae  de  ▼. 
manerea  de  gamiaementz,"  Britttm 
1.  156.  AtiBtin  (2.  1016,  8H  ed.) 
speaki  per  ineuriam  of  the  right  of 
actios  itself,  instead  of  that  which 
gives  the  right,  as  being  the 
"  clothing." 

l2 
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read  of  "a  naked  inference  now  clothed  with  a  positive 
by  the  discoveries  of  spectrum  analysis. 


cause 


What 
informal 
nontrActs 
enforce- 
able. 


The  term  nndwm  pactv/m  is  sometimes  used,  however, 
with  a  special  and  rather  different  meaning,  to  express  the 
rule  of  the  civil  law  that  a  contract  without  delivery  will 
not  pass  property  (a). 

The  privileged  informal  contracts  were  the  following : 
1.  Real  contracts,  where  the  causa  consisted  in  the  delivery 
of  money  or  goods;  namely  muiui  datio,  commodatum,  de- 
poaitum^pignus,  corresponding  to  our  bailments.  This  class 
was  expanded  within  historical  times  to  cover  the  so-called 
innominate  contractsdenoted  by  the  formulaDo  ut  de8,&c{b), 
so  that  there  was  an  enforceable  obligation  re  contracta 
wherever,  as  we  should  say,  there  was  a  consideration 
executed  :  yet  the  procedure  in  the  different  classes  of 
cases  was  by  no  means  uniform  (c). 

2.  ConseTistud  coirtracts,  being  contracts  of  constant 
occurrence  in  daily  life  in  which  no  causa  was  required 
beyond  the  nature  of  the  transaction  itself.  Four  such 
contracts  were  recognized,  the  first  three  of  them  at  all 
events  from  the  earliest  times  of  which  we  know  anything, 
namely,  Sale,  Hire,  Partnership,  and  Mandate.  (Emptio 
Venditio,  Locatio  Conductio,  Societas,  Mandatum)  (d).  To 
this  class  great  additions  were  made  in  later  times.  Sub- 
sidiary contracts  (pacta  adiecta)  entered  into  at  the  same 
time  and  in  connexion  with  contracts  of  an  already  enforce- 
able class  became  likewise  enforceable :  and  divers  kinds 
of  informal  contracts  were  specially  made  actionable  by  the 


(a)  Austin,  2.  1002.  Traditioni- 
bns  et  UBUcapionibuft  domina  rerum, 
non  nudid  pactia,  transfenmtur. 
Cod.  2.  8.  de  pactis,  20.  But  the 
context  is  not  preserved,  and  the 
particular  paclum  in  question  may 
perhaps  have  been  nudum  in  the 
general  sense  too. 

(5)  Aut  enim  do  tibi  ut  des,  ant 
do  at  facias,  aut  facio  ut  des,  aut 
facio  ut  facias ;  in  quibus  quaeritur 

3uae  obligatio  nascatur.     D.  19.  £f. 
e  praescr.   verbis,  5  pr.   and  see 


Vangerow,  Pand.  §  599  (8.  234,  7th 
ed.).  Blackstone  (Cumm.  2.  444) 
took  this  formula  for  a  classification 
of  all  valuable  considerations,  and 
his  blunder  has  been  copied  without 
reflection  by  later  writers. 

(c)  Dig.  I.e.  §§  1-4. 

{(l)  I  have  altered  the  statement 
here  in  deference  to  Prof.  Muir- 
head's  opinion  (on  Grai.  3.  216)  that 
the  actio  mandati  was  comparatively 
modern. 
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Edict  and  by  imperial  constitutions,  the  most  material  of 
these  being  the  coTUstitiUam,  covering  the  English  heails 
of  account  stated  and  guaranty.  Juntiuian  mlded  the 
pactum  donationis,  it  seems  with  a  special  view  to  gifts  to 
pious  uses  (a).  Even  after  all  these  extensions,  however, 
matters  stood  thus  :  "  The  Stipulation,  as  the  only  formal 
agreement  existing  in  Justinian's  time,  gave  a  right  of 
action.  Certain  particular  classes  of  agreements  also  gave 
a  right  of  action  even  if  informally  made.  All  other  informal 
agreements  (nuda  pacta)  gave  none.  This  last  pro{)OHitiony 
that  nuda  pacta  gave  no  right  of  action,  may  be  regarded 
as  the  most  characteristic  principle  of  the  Roman  law  of 
Contract"  (b).  We  may  now  see  the  importance  of  bearing 
in  mind  that  in  Roman,  and  therefore  also  in  early  English 
law,  nudum  pa^tuTn  does  not  mean  an  agreement  made 
without  consideration. 

So  far  the  Roman  theory.  When  it  came  to  be  a<l()i)ted  ^<^^<n^ 
or  revived  in  Western  Christendom,  what  happened  in  *^^* 
Germany  was,  according  to  Savigny,  that  the  form  of  the 
Stipulation  being  foreign  and  unsupported  by  any  real 
national  custom  like  that  which  kept  it  alive  among  the 
Romans,  never  found  its  way  into  practice :  and  as  there 
was  nothing  to  put  in  its  place,  the  distinction  between 
formal  and  informal  agreements  disap{)eared  (c).  The 
conclusion  is  that  in  the  modem  Roman  law  of  Germany 
the  requirement  of  causa  does  not  exist.  But  this  con- 
clusion is  by  no  means  undisputed ;  in  fact  there  is  a 
decided  conflict  of  opinion  among  modem  writers,  though 
the  greater  weight  of  authorities  appear  to  be  for  the 
proposition  here  stated.  It  has  even  been  maintained  that 
a  cavsa  was  required  for  the  full  validity  of  a  Stipulation 
in  the  Roman  law  itself  (<Z).     Something  of  the  same  kind 

(a)  G.  S.  54,  de  donat  35,  §5.  "hmongHtperegrinE  a  nwlum  pactum 

The   esUbliflhrnent  of  emphyteuBis  waa  creative  of  action  :"  which  I  do 

as  a  diBtinct  species  of  contract  is  of  not  understand, 

minor  importance  for  our  present  (r)  Say.  Obi.  2.  239. 

purpose.  {d)  See   Vangerow,  Pand.  §600 

(6)  Sav.  Obi.  2.  231.  Prof.  Muir-  (3,  244). 
head,  on    GaL  3.  134,  says    that 
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seems  to  have  happened  in  Scotland,  where  no  considera- 
tion is  needed  to  make  a  contract  binding :  this  is  qualified 
however  by  the  rule  that  a  gratuitous  promise  cannot  be 
proved  by  oral  evidence  but  only  by  writing  (a).  In 
French  jurisprudence  on  the  other  hand  the  Roman  causa 
has  persisted  (though  in  a  pretty  liberal  interpretation)  as 
a  needful  ingredient  of  every  binding  contract.  Instead  of 
pa^a  becoming  Ugitim/ie  conveTitiones,  the  legitvmae  con- 
verntiones  have  simply  vanished.  We  shall  see  more  of 
this  in  the  next  chapter. 
Corree-  But  our  English  authors  did  find  something  to  put  in 

Ei^lish  ^^  place  of  the  Stipulation :  namely  the  solemnities  of  a 
doctrine  in  deed.  Bracton  after  setting  forth  almost  in  the  very  words 
&o.  '  of  the  Institutes  how  "  Verbis  contrahitur  obligatio  per 
stipulationem"  (6),  &c.  adds:  "Et  quod  per  scripturam 
fieri  possit  stipulatio  et  obligatio  videtur,  quia  si  scriptum 
fuerit  in  instrumento  aliquem  promisisse,  perinde  habetur 
ac  si  interrogatione  praecedente  responsum  sit"  (c). 
There  is  no  doubt  that  he  means  only  a  writing  under  seal, 
though  it  is  not  so  expressed  :  Fleta  does  say  in  so  many 
words  that  a  writing  unsealed  will  not  do  (d).  The  equiva- 
lent for  the  Roman  Stipulation  being  thus  fixed,  the  classes 
of  Real  and  Consensual  contracts  are  recognized,  in  the 
terms  of  Roman  law  so  far  as  the  recognition  goes :  but  the 
Consensual  contracts  are  so  meagrely  handled  that  it  looks 
as  if  they  were  introduced  only  for  form's  sake  (e).     We 

(a)  Erskine,  Pr.  of  Law  of  Sc.  Bk.  IfttionibuB,  conventio  tarn  in  sermone 

8,  Tit.  2,  §  1 ;  Bk.  4,  Tit.  2,  §  11.  quam  in  opere,  ut  cum  in  scriptis 

(6)  One  may  doubt  whether  an  redigitur. 
English  court  ever  in  fact  enforced  (c)  996,  lOOo.  See,  however,  O. 
or  would  have  enforced  a  Stipuhhtion  W.  Holmes,  jun.,  ''The  Common 
proper,  as  well  as  whether  it  ever  Law,''  Boston,  1881,  p.  272,  and  In- 
entertained  an  "  actio  legis  Aquiliae  troduction  above, 
de  hominibus  per  feloniam  oodsis,"  {d)  Lib.  2,  c.  60,  §  25.  Non 
fo.  1086.  As  to  Bracton's  use  of  solum  sufficiet  scriptura  nisi  sigilli 
Roman  names  for  forms  of  action  munimine  stipulantis  roboretur  cum 
compare  Bigelow,  Leading  Cases  on  testimonio  fide  dignorum  praesen- 
the  Law  of  Torts,  p.  585.  The  fol-  tium.  The  wrong  use  of  ttipulans 
lowing  wild  marginal  note  occurs  in  for  the  covenantor  deserves  remark, 
an  early  14th  century  MS.  of  Brae-  («)  Griiterbock  (p.  118)  justly  re- 
ton  in  the  Cambridge  University  marks  that  what  Bracton  says  of 
Library  (Dd.  7.  6) :  Differt  pactum  the  Contract  of  Sale  in  another  place 
a  oonventione  quia  pactum  solum  (fo.  615)  shows  that  it  was  not  a 
consistit  in  sermonibus,  ut  in  stipu-  true  consensual  contract  in  his  view. 
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hear  of  nothing  corresponding  to  the  later  Roman  exten* 
sions  of  the  validity  of  informal  agreements.  Such  agre<'- 
ments  in  general  give  no  right  of  action  :  in  Glanville  it  iH 
expressly  said  :  "  Privatas  oonventiones  non  solet  curia 
domini  regis  tueri"  (a),  in  a  context  suggesting  that  in  his 
time  even  the  regular  consensual  contracts  of  the  civil  law 
fell  within  the  proposition.  In  Bracton  too,  notwithstand- 
ing his  elaborate  copying  of  Roman  sources,  we  read  : 
"  ludicialis  autem  esse  potent  stipulatio,  vel  conventionalis  : 
iudicialis,  quae  iussu  iudicis  fit  vel  praotoris.  Convention 
nalis,  quae  ex  conventione  utriusque  partis  concipitur,  nee 
iussu  iudicis  vel  praetoris,  et  quarum  totidem  sunt  genera 
quot  paene  (b)  rerum  contrahendarum,  de  quibus  omnibus 
omnino  curia  regie  se  non  intromittit  nisi  aliquarulo  (le 
gratia"  (fo.  100a). 

The  sum  of  the  matter  seems  to  have  been  thu&     As  to  Remedies 
formal  contracts :  A  contract  under  seal  could  be  enforced  to»^i„ 
by  action  of  debt  (placitum  de  debitd).     It  was  a  good  ^^^  <*"■ 
defence  that  the  party's  seal  had  been  lost  and  affixed  by  Debt  on 
a  stranger  without  his  knowledge,  at  least  if  the  owner  ®*'^«'**«>^ 
had  given  public  notice  of  the  loss  (c) :  but  not  if  it  had 
been  misapplied  by  a  person  in  whose  custody  it  was ;  for 


The  pMaage  la  ciirkms,  iiuwiiracli  u 
it  contradicts  the  modem  Uw  of 
EngUnd  in  nesrly  aU  points,  and 
the  citH  law  in  most 

(a)  Libu  10,  c  18,  and  more  fnllv 
•6.  c.  8.  "Curia  domini  regia  ' 
Is  significant,  for  the  ecclesiasti- 
cal conrts  did  take  cognisance  of 
breaches  of  informal  agreements 
as  being  against  good  consdenoe, 
i6.  c  12,  and  lee  Blackstone's 
Comm.  1.  52,  and  anthorities  there 
dted,  and  Archdeacon  Hale's  Series 
of  P^recedents  and  ProoeedingB, 
where  several  instances  will  be 
fonnd.  It  is  worth  nothing  that 
they  seem  to  cease  after  the  end  ol 
the  15th  centnry,  t.e.  when  the 
action  of  assumpsit  in  the  temporal 
courts  had  become  well  established, 
and  therefore  the  spiritual  courts 
would  have  been  prohibited  from 
entertaining  such  matters,  as  they 


had  already  been  prohibited  from 
entertaining  suits  nominally  j»ro 
laetione  Jidei,  but  really  equivalent 
to  actions  of  debt  or  the  Uke  :  Y.  B. 
88H.  6,29,pL  11. 

(6)  This  u  evidently  the  true 
reading :  the  printed  book  has 
poenae,  a  mere  printer's  misreading, 
as  I  suspect,  of  pme,  which  is  given 
by  the  best  MSS.  Bracton  was 
copying  the  language  of  1. 8. 18,  §3. 

(c)  GlanviU  (L.  10,  c.  12)  has  not 
even  this :  Britton,  1, 164, 166,  as  in 
the  text.  "  Pur  ceo  qe  il  ad  oonu  le 
fet  est  re  seen  eu  partie,  soit  agard^ 
pur  le  pleyntif  et  se  purveye  autre 
loiz  le  defendaunt  de  meillour  gar- 
deyn."  Cp.  Fleta,  1.  6,  c.  83,  §  2  ; 
c  34,  §  4.  That  the  practice  of  pub- 
lishing formal  notice  in  case  of  loss 
really  eiisted  Ui  shown  by  the  ex- 
ample given  in  Blount's  Law  Dic- 
tionary, s.  v.  SiffiUum^  dated  1 8  Kic.  2. 


Ac, 
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then,  it  was  said,  it  was  his  own  fault  for  not  having  it  in 
better  keeping.  This  detail  shows  how  much  more  archaic 
English  law  still  was  than  the  developed  Roman  system 
from  which  it  borrowed  much  of  its  language :  and  also 
that  delivery  was  not  then  known  as  one  of  the  essential 
Debt  on  requisites  of  a  deed.  As  to  informal  contracts :  An  action 
amtoMJt  ^^  ^®^^  might  be  brought  for  money  lent,  or  tjie  price  of 
detinue,  goods  sold  and  delivered,  and  an  action  of  detinue  (which 
was  but  a  species  of  debt)  for  chattels  bailed  (a).  And 
probably  an  action  of  debt  might  be  maintained  for  work 
done  or  on  other  consideration  completely  executed.  At 
least  the  contracttbs  innomiTvati  (do  ut  des,  kc)  are  dis- 
tinctly recognized  by  the  text-writers,  though  in  Bracton 
strangely  out  of  their  natural  place,  under  the  head  of 
conditional  ^ants  (Bracton  186,  19a;  Fleta  1.  2,  c.  60, 
§  23j  (6).  About  two  centuries  later  we  find  it  quite  clear 
that  an  action  of  debt  will  lie  on  any  consideration 
executed,  though  the  term  is  not  used,  and  also — ^which 
marks  a  decided  advance  since  Bracton's  time — that  on  a 
contract  for  the  sale  of  either  goods  or  land  an  action  may 
be  maintained  for  the  price  before  the  goods  are  delivered 
or  seisin  given  of  the  land  (c). 

Obligations  quasi  ex  contractu  might  in  some  cases  at 
least  be  enforced  by  action  of  debt.  Such  an  action 
brought  to  recover  money  paid  on  a  failure  of  consideration 
was  held  good  in  form  (though  there  was  in  fact  a  covenant), 
Y.  B.  21  &  22  Ed.  1,  p.  600  (Rolls  ed.),  A.D.  1294,  where 
it  is  also  said  that  money  paid  as  the  price  of  land  might 

(a)  For  the  predse  difference  in  of  a  deed.    "  The  Common  Law/' 

the  developed  forms  of  pleading  see  Boston,   1881,  pp.   256,  sqq.     See 

per  Maule,  J.  15  C.  B.  808.    The  more  in  Introduction  above, 

decision  of  the  C.  A.  in  Bryant  v.  (b)  In  Bracton  fo.  19a,  lines  14, 

HerbeH,  8  C.  P.  D.  889,  that   an  15  in  ed.  1569,  m  (the  second),  j)OMun< 

action    for    wrongful  detention   is  and  ut  repetere  possim  are  corrupt. 

*'  founded  on  tort"  within  the  mean-  The    true    readings,    conjecturally 

ing  of  the  County  Court   Acts  is,  restored  long  ago  by  Gt&terbock,  and 

and  professes  to  be,  beside  the  his-  in  fact  given  ahnoet  identically  by 

torical  question.  Mr.  O.  W.  Holmes,  the   best  MSS.,  are  «€c2 .  . .  possum 

jun.,  has  most  ingeniuusly.  connected  .  . .  non  ut  repetere  possim. 

the  historical  Umits  of  the  action  of  (c)  Y.  B.  Mich.   37  H.  6  [A.D. 

debt  with  the  method  of  proof  re-  1459]  8,  pL  18,  by  Prisot,  C.  J. 
quired  of  the  plaintiff  in  the  absence 
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be  recovered  back  in  an  action  of  debt  if  the  seller  would 
not  enfeoff  the  buyer.  This  action  was  probably  a  direct 
imitation  of  the  Roman  Condictions,  and  must  not  be 
confused  with  the  modem  action  of  assumpsit  on  the 
*•  common  counta" 

The  action  of  account  was  also  in  use,  see  52  Hen.  3  Aooonnt. 
(Stat  Marlb.)  a  17,  13  Ed.  1  (Stat.  Westm.  2)  c.  23.  It 
seems  to  have  been  for  a  long  time  a  remedy  of  wide  ap]>li- 
cation  (sometimes  exclusively,  sometimes  concurrently  with 
debt)  to  enforce  claims  of  the  kind  which  in  modem  times 
have  been  the  subject  of  actions  of  assumpsit  for  money 
had  and  received  or  the  like.  It  covered  apparently  all 
sorts  of  cases  where  money  had  been  paid  on  con- 
dition or  to  be  dealt  with  in  some  way  prescribed  by  the 
person  paying  it  (see  cases  in  1  Rol.  Abr.  116).  One  must 
not  be  misled  by  the  statement  that  "  no  man  shall  be 
charged  in  account  but  as  guardian  in  socage,  bailiff  or 
receiver"  (11  Co.  Rep.  89,  Co  Lit.  172  a) :  for  it  is  also  said 
**  a  man  shall  have  a  writ  of  account  against  one  as  bailiff 
or  receiver  where  he  was  not  his  bailiff  or  receiver :  for  if  a 
man  receive  money  for  my  use  I  shall  have  an  account 
against  him  as  receiver ;  or  if  a  man  deliver  money  unto 
another  to  deliver  over  unto  me,  I  shall  have  an  account 
against  him  as  my  receiver"  (F.  N.  B.  116  Q).  This 
action  might  be  brought  by  one  partner  against  another 
(ib.  117  D).  At  common  law  it  could  not  be  brought  by 
executors,  except,  it  seems,  in  the  case  of  merchants,  nor 
against  them  unless  at  the  suit  of  the  Crown  (Co.  Lit.  90  b, 
and  see  Earl  of  Devonshire's  ca.  11  Rep.  89) :  but  it  was 
made  applicable  both  for  and  a^nst  executors  by  variotis 
statutes  to  which  it  is  needless  to  refer  particularly  (a). 
In  modem  times  this  action  was  obsolete  except  as  between 
tenants  in  common  (b). 

On  informal  executory  agreements  there  was  in  general 
no  remedy  in  the  King's  Courts.   The  Ecclesiastical  Courts 

(a)  The  ftcdon  is  given  against      8.  27. 
executors  by  4  A:  5  Ann.  c.  8  (Rev.  (6)  See  Lindley  on  Partnenliip, 

Stat.  ;  4  Ann.  c  16  in  Rnffhead)      2.  1022,  note  k. 
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however  took  notice  of  them  (see  note  p.  151,  swpra) :  and 

it  may  well  be  that  executory  mercantile  contracts  were 

also  recognized  in  the  special  courts  which  administered 

Where  no  the  law  merchant.     Btit  we  cannot  here  attempt  to  throw 

'®™!?J  **  any  light  on  that  which  Lord  Blackburn  has  found  to  be 

common  */      o 

Uw.  one  of  the  obscurest  passages  in  the  history  of  the  English 

law  (a).    Also  there  are  traces  of  exceptions  by  local  custom. 
We  read  in  F.  N.  B.  146  A.  that  "  in  London  a  man  shall 
have  a  writ  of  covenant  without  a  deed  for  the  covenant 
broken/'  but  the  authorities  referred  to  do  not  bear  this 
out  (b). 
Later  in-        It  is  not  without  significance  that  when  a  general  remedy 
of  aM^p-  ^^  **  ^^  found  indispensable  it  was  introduced  in  the 
■it.  form  of  an  action  nominally  ex  delicto.     It  was  a  new 

variety  of  trespass  on  the  case  that  ultimately  became  the 
familiar  action  of  assumpsit  and  the  ordinary  way  of 
enforcing  simple  contracts.  The  final  prevalence  of  assump- 
sit over  debt,  like  that  of  trover  over  detinue  (c),  was  no 
doubt  much  aided  by  the  defendant  not  being  able  to  wage 
his  law  and  by  certain  other  advantages  :  but  the  reason  of 
its  original  introduction  was  to  supply  a  remedy  where 
debt  would  not  lie  at  alL  This  was  not  effected  without 
some  failure&  The  first  recorded  case  is  abridged  by 
Beeves,  and  translated  by  Mr.  C.  P.  Cooper  (d),  but  is 
curious  enough  to  bear  repeating.  The  action  was  against 
a  carpenter  for  having  failed  to  build  certain  houses  as  he 
had  contracted  to  do.     The  writ  ran  thus :  "  Quare  cum 


[a)  Blackbnm  on  the  Contract  of 
Sale,  207-8.  In  addition  to  the 
quotation  there  from  the  Year  Book 
of  Ed.  i,  see  now  T.  B.  21  &  22 
Ed.  1.  p.  458. 

(6)  The  Year  Book  27  H.  6.  10, 
pi.  6,  showB  only  that  by  the  custom 
of  London  a  covenant  to  repair  by 
the  lessor  was  implied  in  leases  :  the 
case  in  1  Leo.  2  shows  a  custom  at 
Brittol  "that  conventio  ore  Unue 
facta  shall  bind  the  covenantor  as 
strongly  as  if  it  were  made  by 
writing,"  which  being  taken  strioUy 
was  held  not  to  bind  executors. 


(e)  SeeperMartin,B.,^urr(nc^Ae« 
T.  Bayne,  5  H.  A:  N.  at  p.  801. 

(d)  Hist  Eng.  Law  (ed.  FuOa- 
Bon),  2.  608, 1  C.  P.  Cooper,  Appx. 
549,  where  subsequent  cases  are  also 
collected  and  translated.  Actions 
of  trespass  on  the  case  had  previous- 
ly been  allowed  for  malfeasance  by 
tile  negligent  performance  of  con- 
tracts (for  whidi  it  is  still  held  that 
there  is  an  alternative  remedy  in 
contract  and  in  tort),  but  an  action 
for  mere  non-feasance  was  a  novelty. 
See  Bigelow,  L.  C.  on  Law  of  Torts, 
586. 
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idem  [the  defendant]  ad  quasdam  domes  ipsiud  Laurentii 
[the  plaintiff]  bene  et  fideliter  infra  certumtempus  denovo 
construend'  apud  Grimesby  assumpsisset,  praedictuA  tamen 
T.  domes  ipsius  L.  infra  tempus  praedictum,  &c.,  construere 
non  curavit  ad  dampnum  ipsius  Laurentii  decern  libr\  &e." 
The  report  proceeds  to  this  effect : — 

"Tirwit. — Sir,  you  see  well  that  his  count  is  on  a 
covenant,  and  he  shows  no  such  thing  :  judgment 

Gascoigru. — Seeing  that  you  answer  nothing,  we  ask 
judgment  and  pray  for  our  damages. 

Tirwit — This  is  covenant  or  nothing  {ceo  est  meremeni 
am  covtTiaTU). 

Brenchedey,  J, — It  is  so :  perhaps  it  would  have  been 
otherwise  had  it  been  averred  that  the  work  was  begun  and 
then  by  negligence  left  unfinished. 

{Ewnkfordy  J.  observed  that  an  %ction  on  the  Statute 
of  Labourers  might  meet  the  case). 

Hickhill^  J. — ^For  that  you  have  counted  on  a  covenant 
and  show  none,  take  nothing  by  your  writ  but  be  in 
mercy"  (a). 

This  was  followed  by  at  least  one  similar  decision  (&),but 
early  in  the  reign  of  Henry  VI.  a  like  action  was  brought 
against  one  Waikins  for  failure  to  build  a  mill  within  the 
time  for  which  he  had  promised  it,  and  two  out  of  three 
judges  (Babington,  C.  J.,  and  Cockaine,  J.)  were  decidedly 
in  favour  of  the  action  being  maintainable  and  called  on 
the  defendant's  counsel  to  plead  over  to  the  merits  (c). 
Martin,  J.  dissented,  insisting  that  an  action  of  trespass 
would  not  lie  for  a  mere  non-feasance :  a  difficulty  by  no 
means  frivolous  in  itself.  "  If  this  action  is  to  be  maintained 
on  this  matter,"  he  said,  "one  shall  have  an  action  of 
trespass  on  every  agreement  that  is  broken  in  the  world." 
This  however  was  the  very  thing  sought,  and  so  it  came  to 
pass  in  the  two  following  reigns,  when  the  general  appli- 
cation of  the  action  of  assumpsit  was  well  established  (see 

(a)  Mich.  2  H.  4,  86,  pL  9.  And  aee  Bigelow,  L.  C.  687. 

(6)  Mich.   11   H.  4.  8S,  pL  60.  (c)  HiL3  U.  6,  86,  pL  88. 
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Rule  that 
deeds  may 
not  be 
written  on 
wood,  &c.  I 
suggested 
origin 
thereof. 


Bequire- 
ments  of 
form  now 
treated  as 
the  excep- 
tion. 


Reeves,  3.  182,  403).  But  only  in  1596  was  it  finally 
decided  that  assumpsit  was  admissible  at  the  plaintiff  s 
choice  where  debt  would  also  lie  (a).  The  fiction  of  the 
action  being  founded  on  trespass  was  abolished  by  the 
Common  Law  Procedure  Act. 

We  need  not  stop  to  consider  the  requisites  of  a  deed, 
but  it  may  be  noticed  that  when  the  books  {e.g.  Shepp. 
Touchst.  54)  say  a  deed  must  be  written  on  parchment  or 
paper,  not  on  wood,  &c.,  this  is  not  due,  as  a  modem  reader 
might  at  first  sight  think,  to  mere  exuberance  of  fancy  or 
abundance  of  caution.  The  key  is  to  be  found,  we  believe, 
in  the  common  use  of  wooden  tallies  as  records  of  contracts 
in  the  middle  ages,  and  in  the  fuller  statement  of  Fitzher- 
bert  (F.  N.  B.  122  I)  that  if  such  a  tally  is  sealed  and 
delivered  by  the  party  it  will  not  be  a  deed.  The  Year 
Books  there  referred  to  show  that  attempts  were  in  fact 
made  to  rely  on  sealed  tallies  as  equivalent  to  deeds. 
These  tallies  were  no  doubt  written  upon  as  well  as  notched, 
so  that  nothing  could  be  laid  hold  of  to  refuse  them  the 
description  of  deeds  but  the  fact  of  their  being  wooden : 
the  writing  is  expressly  mentioned  in  one  case  (6),  and  the 
Exchequer  tallies  used  till  within  recent  times  were 
likewise  written  upon  (c). 

The  foregoing  sketch  has  shown  how  in  the  ancient  view 
no  informal  contract  is  good  unless  it  falls  within  some 
exceptionally  favoured  class:  the  modem  view  to  which 
the  law  of  England  has  now  long  come  round  is  the  reverse, 
namely  that  no  contract  need  be  in  any  particular  form 
unless  it  belongs  to  some  class  in  which  a  particular  form 
is  specially  required. 

the  reporter  notes  it  is  said  to  be 
[by  oustom]  otherwise  in  London  ; 
and  Trin.  44  Ed.  8.  21,  pi.  23. 

(c)  See  account  of  them  io  Penny 
Cyclopa9dia,  s.  v.  Tally.  The  use 
of  tallieR  appears  not  to  be  obsolete 
on  the  Continent.  The  French  (art. 
1883)  and  Italian  (art  1332)  CivU 
Codes  expressly  admit  them  as 
evidence  between  traders  who  keep 
their  accounts  in  this  way. 


(a)  SUMs  ca.  4  Ca  Rep.  91a,  in 
Ex.  Ch.  It  was  still  hiter  before  it 
was  admitted  that  the  substantial 
cause  of  action  in  assumpsit  was  the 
contract  O.  W.  Holmes,  jun.. 
The  Common  Law,  284—287. 

(6)  Trin.  12  H.  4.  23,  pi.  8.  The 
other  citations  we  have  been  able  to 
verify  are  Pasch.  25  E.  8. 83  (wrongly 
ref  ened  to  as  40  in  the  hist  case  and 
in  the  margin  of  FitzL)  pi.  9,  where 


PORMAL  CX)NTRACTS  IN   MODERN   LAW.  157 

Before  ^we  say  anything  of  these  classes  it  must  be  men-  ContnuHa 
tioned  tha.t  contracts  under  seal  are  not  the  only  formal  ^ 
contracts  known  to  English  law.  There  are  certain  so- 
called  **  contracts  of  record "  which  are  of  a  yet  higher 
nature  than  contracts  by  deed.  The  judgment  of  a  Court 
of  Record  is  treated  for  some  purposes  as  a  contract :  and  a 
recognizance,  i.e.  "a  writing  obligatory  acknowledged 
before  a  judge  or  other  officer  having  authority  for  that 
purpose  and  enrolled  in  a  Court  of  Record  "  is  strictly  and 
properly  a  contract  entered  into  with  the  Crown  in  its 
judicial  capacity.  The  statutory  forms  of  security  known 
as  statutes  merchant,  statutes  staple,  and  recognizances  in 
the  nature  of  a  statute  staple,  were  likewise  of  record,  but 
they  have  long  since  fallen  out  of  use  (a). 

The  kinds  of  contracts  subject  to  restrictions  of  form  are 
these: 

(1).  At  common  law,  the  contracts  of  corporations.    The  Contracta 
rule  that  such  contracts  must  in  general  be  under  seal  is  gL^^ 
remarkable  as  not  being  an  institution  of  modem  positive  ^onns. 
law  but  a  survival  from  a  time  when  the  modem  doctrine 
of  contracts  was   yet    unformed.     Of   late    years    great 
encroachments    have    been  made  upon   it,  which    have 
probably  not  reached  their  final  limits  ;  as  it  stands,  the  law 
is  in  a  state  of  transition  or  fluctuation  on  some  points,  and 
demands  careful  consideration.    Both  the  historical  and  the 
practical  reason  lead  us  to  give  this  topic  the  first  place. 

(2).  Partly  by  the  law  merchant  and  partly  by  statute, 
the  peculiar  contracts  expressed  in  negotiable  instruments. 

(3).  By  statute  only — 

A.  The  various  contracts  within  the  Statute  of  Frauds. 
Certain  sales  and  dispositions  of  property  are  regulated  by 
other  statutes,  but  mostly  as  transfers  of  ownership  or  of 
rights  good  against  third  persons  rather  than  as  agreements 
between  the  parties. 

(a)  As  to  Contracts  of  Record,      of  statates  merchant^  &c.  2  Wms. 
see  Anaon,  p.  87,  and  for  an  account      Saund,  216-222. 
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B. .  Marine  insurances. 

C.  Transfer  of  shares  in  companies  (generally). 

D.  Acknowledgment  of  debts  barred  by  the  Statute  of 
Limitation  of  James  I. 

K  Marriage  :  This,  although*  we  do  not  mean  to  enter 
on  the  subject  of  the  Marriage  Acts,  must  be  mentioned 
here  to  complete  the  list. 

1.  As  to  Conti*act8  of  Corporations, 

Corpora-        The  doctrine  of  the  common  law  was  that  corporations 

Old^e-   c^"^^  ^i^d  themselves   only  under  their  common  seal, 

Seal  gene-  except  in  small  matters  of  daily  occurrence,  as  the  appoint- 

quired.       ment  of  household  servants  and  the  like  (a).    The  principle 

of  these  exceptions  being,  in  the  words  of  the  Court  of 

Exchequer  Chamber,  "convenience  amounting  almost  to 

necessity  *'  (6),  the  vast  increase  in  the  extent,  importance, 

and  variety  of  corporate  dealings  which  has  taken  place  in 

modem  times  has  led  to  a  corresponding  increase  of  the 

exceptions.     Before  considering  these,  however,  it  is  well  to 

cite  an  approved  judicial  statement  of  the  rule,  and  of  the 

reasons  that  may  be  given  for  it : — 

'<  The  seal  ia  required  as  authenticating  the  concuirence  of  the  whole 
body  corporate.  If  the  legislature,  in  erecting  a  body  corporate, 
invest  any  member  of  it,  either  expressly  or  impliedly,  with  authority 
to  bind  the  whole  body  by  his  mere  signature  or  otherwise,  then 
undoubtedly  the  adding  a  seal  would  be  matter  purely  of  form  and 
not  of  substance.  Everyone  becoming  a  member  of  such  a  corporation 
knows  that  he  is  liable  to  be  bound  in  his  corporate  character  by  such 
an  act ;  and-persons  dealing  with  the  corporation  know  that  by  such 
an  act  the  body  will  be  bound.  But  in  other  cases  the  seal  is  the  only 
authentic  evidence  of  what  the  corporation  has  done  or  agreed  to  do. 
The  resolution  of  a  meeting,  however  numerously  attended,  is,  after 
all,  not  the  act  of  the  whole  body.  Every  member  knows  he  is  bound 
by  what  is  done  under  the  corporate  seal  and  by  nothing  else.    It  is 

(a)  1  Wms.  Saund.  615,  616,  and  v.  Sobertton,  5  M.  &  Gr.  182. 
see  old  authoritiee  ooUeoted  in  notes  (&)  Church  v.  Imperial  0<u,  Jec^ 

to  Arnold  v.  Mayor  of  Poole,  4  M.  ft  Company,  6  A.  ft  £.  846,  861. 
Gr.  876,  and  Fiahmonffert'  Compat^ 
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ft  great  mistakey  therefore^  to  speak  of  the  neoettity  for  a  nal  aa  a 
i«lic  of  ignoiant  times.  It  ia  no  such  thing  .  either  a  seal  or  some 
sobetitate  for  k  aeal,  which  by  law  shall  be  taken  as  conclusively 
eTidencing  the  sense  of  a  whole  body  corporate,  is  a  necessity  inherent 
in  the  very  nature  of  a  corporation  "  (a). 

It  is,  no  doubt,  a  matter  of  "  inherent  neceasity  **  that  an 
artificial  person  can  do  nothing  save  by  an  agent ;  and  the 
common  seal  in  the  agent  s  custody,  when  an  act  in  the  law 
purports  to  be  the  act  of  the  corporation  itself,  or  his 
authority  under  seal,  when  it  purports  to  be  the  act  of  an 
agent  for  the  corporation,  is  in  English  law  the  recognized 
symbol  of  his  authority.  But  there  is  no  reason  in  the 
nature  of  things  why  his  authority  should  not  be  manifested 
in  other  ways :  nor  is  the  seal  of  itself  conclusive,  for  an 
instrument  to  which  it  is  in  fact  affixed  without  authority 
is  not  binding  on  the  corporation  (6).  On  the  other  hand, 
although  it  is  usual  and  desirable  for  the  deed  of  a  cor- 
poration to  be  sealed  with  its  proper  corporate  seal,  it  is 
laid  down  by  high  authorities  that  any  seal  will  do  (c).  A 
company  under  the  Compcmies  Act,  1862,  must  have  its 
name  engraved  in  legible  characters  on  its  seal,  and  any 
director,  &c.,  using  as  the  seal  of  the  company  any  seal  on 
which  the  name  is  not  so  engraved  is  subject  to  a  penalty 
of  502.  (as.  41,  42) :  but  this  would  not,  it  is  conceived,  pre- 
vent instruments  so  executed  from  binding  the  company  (d). 
The  seal  of  a  building  society  incorporated  under  the 
Building  Societies  Act,  1874  (37  &  38  Vict.  c.  42,  s.  16, 

(a)  Mayor  of  LudLow  y,  CharUon,  as  old  as  Bracton  :    Non  multiim 

6  M.  ft  W.  815,  828,  adopted  by  refert  utmin   [carta]    proprio    Tel 

Pollock,   B.,   in  Mayor  of  Kidder"  alieno  ngiUo  sit  rignaU,  cum  semel 

mifuter  ▼.  Hwrdwick^  L.  R.  9  Ex.  at  a  donatore  onrsin  teitibm  ad  hoc 

p.  24,  and  see  per  Keating,  J.,  AtiMin  vocatia  reoognita  et  conoena  faerit, 

▼.  Ouardian9  of  Bethwd  Oreen,  L.  fa  88a.  Cp.  BritUm,  1.  267. 
S.  9  C.  P.  at  p.  95.  id)  Notwithstanding  the  statotoiy 

(6)  Bank  of  Ireland  t.    Evant*  penalty,  there  is  an  instance  on  re- 

Charitiet,  5  H.  L.  C.  889.  oord  of  the  private  seal  of  a  director 

{c)  10  Co.  Rep.  sob,  Shepp.  being  used  when  the  company  had 
Tonchst.  57,  supra,  p.  99.  Tet  the  been  so  reoently  formed  tnat  there 
nde  Is  doubted.  Grant  on  Corp.  59,  had  been  no  time  to  make  a  proper 
but  only  on  the  ground  of  conve-  seal,  Cfray  ▼.  Lewis,  8  £q.  at  p.  681. 
nienoe  and  without  any  authority.  The  like  direction  and  penaitj  are 
The  like  rule  as  to  scading  by  an  contained  in  the  Industrial  and  Pro- 
individual  is  quite  clear  and  at  least  vident  SooietieB  Act  1876,  89  ft  40 


ICO  FORM  OF  CONTRACT. 

8ub-s.  10),  "  shall  in  all  cases  bear  the  registered  name 
thereof,"  but  no  penalty  or  other  consequence  is  annexed 
to  the  non-observance  of  this  direction. 
Modem  We  now  tum  to  the  exceptions.    According  to  the  modern 

B«^  o£°^  authorities   it   is   now   established,  though  not  till  after 
Columbia   sundry  conflicting  decisions,  that  the  "principle  of  con- 
eon  (Su-     venience   amounting  almost  to  necessity "  will  cover  all 
CoOTt        contracts  which  can  fairly  be   treated  as  necessary  and 
U.  S.)        incidental  to  the  purposes  for  which  the  corporation  exists : 
and  that  in  the  case  of  a  trading  corporation  all  contracts 
made  in  the  ordinary  course  of  its  business  or  for  purposes 
connected  therewith  fall  within  this  description.    The  same 
or  even  a  wider  conclusion  was  much  earlier  arrived  at  in 
the  United  States.    As  long  ago  as  1813  the  law  was  thus 
stated  by  the  Supreme  Court : — 

'^  It  would  seem  to  be  a  sound  rule  of  law  that  wherever  a  cor- 
poration is  acting  within  the  scope  of  the  legitimate  purposes  of  its 
institution  all  parole  contracts  made  by  its  authorized  agents  are 
express  promises  of  the  corporation,  and  all  duties  imposed  on  them 
by  law,  and  all  benefits  conferred  at  their  request,  raise  implied  pro- 
mises for  the  enforcement  of  which  an  action  may  well  lie"  (a). 

Not  8o  This  broad  statement  cannot  at  present  be  said  to  be 

l^gl^d.  correct  in  England  except  for  trading  corporations,  and 
perhaps  also  for  non-trading  corporations  established  in 
modem  times  for  special  purposes :  and  with  all  respect  for 
the  reasons  of  the  Court  of  Exchequer  in  Mayc/r  of  Ludlow 
v.  Charlton  (6),  one  may  perhaps  venture  to  regret  that  we 
have  not  adopted  the  rule  laid  down  by  the  American 
Supreme  Court  in  its  fulness  and  simplicity.  The  former 
conflict  of  decisions  is  now  much  reduced,  but  there  re- 
mains the  inconvenient  distinction  of  two  if  not  three 
different  rules  for  corporations  of  different  kinds. 

Vict.  c.  46,  88.  10,  8ub-8.^  1,  and  18,  b.  56. 

Bub-B.  2.    Ab  to  execution  of  deeds  (a)  Bank  of  Cotumhia  v.  PaUerton, 

abroad  by  oompanies  under  the  Acts  7  Cranch,  299,  806.     It  lb  also  held 

of  1862  and  1867,  see  the  GompanieB  by  the  American  authoritieB  that 

Act  1862,  B.  55,  and  the  Companies  the  appointment  by  a  corporation  of 

Seals  Act  1864  (27  Vict,  a  19) ;  in  an  agent,  officer,  or  attorney  need 

Scotland,  the  Conveyancing  (Scot-  not  be  under  seal, 

land)  Act  1874,  87  &  38  Vict,  c  94,  (b)  6  M.  &  W.  815. 
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As  concerns  trading  corporations  the  law  may  be  taken  '^^nMag 
as  settled  by  the  unanimous  decisions  of  the  Court  of  Com-  ^iu^ 
mon  Pleas  and  Qf  the  Exchequer  Chamber  in  South  o/^"****^ 
Irekmd  Colliery  Co.  v.   Waddle  (a).     The  action  wasoibodaMs 
brought  by  the   company  against  an  engineer  for  Ron-^^^^ 
delivery  of  pumping  machinery,  there  being  no  contract  IreUnd 
under  seal.     Bovill,  C.  J.  said  in  the  Court  below  that  it  co.  ^ 
was  impossible  to  reconcile  all  the  decisions  on  the  subject :  WaddU 
but  the  exceptions  created  by  the  recent  cases  were  too 
firmly  established  to  be  questioned  by  the  earlier  decisions,     . 
which  if  inconsistent  with  them  must  be  held   not  to 
be  law: — 

'^  These  exceptions  apply  to  all  contracts  by  trading  oorpomtions 
entered  into  for  the  pnrpoies  for  which  they  are  incorporated.  A 
company  can  only  cany  on  businesB  by  agents, — ^nuuiagen  and 
others ;  and  if  the  contracts  made  by  these  persons  are  contracts 
which  relate  to  objects  and  purposes  of  the  company,  and  are  not 
inconsistent  with  the  roles  and  regulations  which  govern  their  acts  (6), 
they  are  valid  and  binding  upon  the  company,  though  not  under  seal. 
It  has  been  urged  that  the  exceptions  to  the  general  rule  are  still 
limited  to  matters  of  frequent  occurrence  and  small  importance.  The 
authorities  however  do  not  sustain  the  axi^ment" 

The  decision  was  affirmed  on  appeal  without  hearing  Cases 
counsel  for  the  plaintiflfs,  and  Cockbum,  C.  J.  said  the  ^^^^}^* 
defendant  was  inviting  the  Court  to  reintroduce  a  relic  of 
barbarous  antiquity.     It  is  submitted  that  the  following 
cases  must  since  this  be  considered  as  overruled : — 

East  London  Watervorks  Co.  v.  Bailey,  4  Bing.  883.  Action  for 
non-delivery  of  iron  pipes  ordered  for  the  company's  works  (c). 
Expressly  said  in  the  Court  below  to  be  no  longer  law,  per  Montague 
Smith,  J.    See  L.  R.  3  C.  P.  475. 

Homer^uim  v.  Wolverhampton  Watenooris  Co.  6  Ex.  137, 20  L.  J. 


(a)  L.  R.  8  C.  P.  4S8,  in  Ex.  Ch. 
4  0.  P.  617.  Most  if  not  aU  of  the 
preTious  authoritieB  an  there  re- 
ferred to. 

(6)  This  qnalificaticm  b  itself  sub- 
ject to  the  rale  established  bj  Royal 
Briikk  Bank  y.  Turquand,  6  E.  ft  B. 
287 ;  25  L.  J.  Q.  B.  327,  and  simi- 
lar cases,  and  mentioned  at  p.  184 


above.    For  details  see  Note  C,  in 
Appendix. 

(c)  The  directors  were  authorised 
by  the  incorporatUig  Aet  of  Parlia- 
ment to  make  contracts ;  bat  it  was 
held  that  this  onlj  meant  tbey  might 
affix  the  seal  without  caUing  a 
meeting. 
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Ex.  193.  Contract  under  seal  for  erection  of  maddneiy :  price  of 
extra  work  done  with  approval  of  the  company's  engineer  and 
accepted,  but  not  within  the  terms  of  the  sealed  contract^  held  not 
recoverable. 

Diggle  v.  London  <Sc  Blachwall  Ry.  Go.  6  Ex.  442,  19  L.  J.  Ex.  308. 
Work  done  on  railway  in  alterations  of  permanent  way,  &c. :  this 
case  already  much  doubted  in  Henderson  v.  Australian  Royal  Mail 
<tc.  Co.  5  E.  &  B.  409,  24  L.  J.  Q.  B.  322,  which  is  now  confirmed  in 
its  ftill  extent  by  the  principal  case. 

Probably  Fifilay  v.  Bristol  <&  Exeter  Ry.  Co.  1  Ex.  409,  21  L.  J. 
Ex.  117,  where  it  was  held  that  against  a  corporation  tenancy  could 
in  no  case  be  inferred  from  payment  of  rent  so  as  to  admit  of  an  action 
for  use  and  occupation  without  actual  occupation. 

Also  London  Bock  Co,  v.  SinnoU,  8  E.  &  B.  347, 27  L.  J.  Q.  R  129, 
where  a  contract  for  scavenging  the  company's  docks  for  a  year  was 
held  to  require  the  seal,  as  not  being  of  a  mercantile  nature  nor  with 
a  customer  of  the  company,  can  now  be  of  little  or  no  authority 
beyond  its  own  special  circumstances  :  see  per  Bovill,  C.  J.  L.  R  3 
C.  P.  471. 

Even  in  the  House  of  Lords  it  has  been  assumed  and  said,  though 
fortunately  not  decided,  that  a  formal  contract  under  seal  made  with 
a  railway  company  cannot  be  subsequently  varied  by  any  informal 
mutual  consent :  Midland  O.  W.  Ry.  Co.  of  Irdand  v.  Johnson^  6  H. 
L.  C.  798,  812. 

Cases  The  following  cases  are  affirmed  or  not  contradicted. 

*  Some  of  them  were  decided  at  the  time  on  narrower  or 

more  particular  grounds,  and  in  one  or  two  the  trading 
character  of  the  corporation  seems  immaterial : — 

Beverley  v.  Lincoln  Gas  Co.  6  A.  &  E.  829.  Action  against  the 
company  for  price  of  gas  meters  supplied. 

Church  V.  Imperial  Gas  Co.  ib.  846,  in  Ex.  Ch.  Action  by  the 
company  for  breach  of  contract  to  accept  gas.  A  supposed  distinction 
between  the  liability  of  corporations  on  executed  and  on  executory 
contracts  was  exploded. 

Copper  Miners  of  England  v.  Fox,  16  Q.  B.  229,  20  L.  J  Q.  B.  174. 
Action  (in  effect)  for  non-acceptance  of  iron  rails  ordered  from  the 
company.  The  company  had  in  fact  for  many  years  given  up  copper 
mining  and  traded  in  irou,  but  this  was  not  within  the  scope  of  its 
incorporation. 

Lowe  v.  L.  <k  N.  W.  Ry.  Co.  18  Q.  B.  632,  21  L.  J.  Q.  B.  361.  The 
company  was  held  liable  in  an  action  for  use  and  occupation  when 
there  had  been  an  actual  occupation  for  corporate  purposes,  partly  on 
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tiie  groQnd  thai  a  paiol  eontnet  for  the  oeaip«ii<m  wm  within  the 
rtatntoiy  powen  of  the  directon  and  might  be  preiamed :  cp.  the 
next  case. 

Pauling  y.  L.  d:  K  W.  Ry.  Co.  8  Ex.  867, 23  L.  J.  Ex.  105.  Sleepen 
rapplied  to  an  order  from  the  engineei^s  office  and  accepted :  there 
wae  no  doubt  that  the  contract  could  under  the  Companies  Clauies 
Conaolidation  Act  be  made  by  the  directors  without  seal,  and  it  wm 
held  that  the  acceptance  and  use  were  evidence  of  an  actual  contract 

Eendenon  ▼.  Australian  Rojfol  Mail^  Se.  Co.  5  E.  &  &  409,  24 
L.  J.  Q.  K  322.  Action  on  agreement  to  pay  for  bringing  home  one 
of  the  company's  ships  from  Sydney.  Here  it  was  distinctly  laid 
down  that  **  where  the  making  of  a  certain  description  of  contracts  is 
necessary  and  incidental  to  the  purposes  for  which  the  corporation 
was  created  "  soch  contracts  need  not  be  under  seal  (by  Wightman, 
J.}:  ''The  question  is  whether  the  contract  in  its  nature  is  directly 
connected  with  the  purpose  of  the  incorporation  "  (by  Erie,  J.). 

Same  Company  t.  Manettiy  11  Ex.  228,  24  L.  J.  Ex.  273.  Action 
by  the  company  on  agreement  to  supply  proTiiions  for  its  passenger 
ships. 

ReuUr  ▼.  EUetric  TeUgrajph  Co.  6  E.  &  B.  341,  26  L.  J.  Q.  B.  46. 
Where  the  chief  point  was  as  to  the  ratification  by  the  directon  of  a 
contract  made  originally  with  the  chairman  alone,  who  certainly  had 
no  authority  to  make  it. 

Claim  of  Ebbw  Vale  Company,  8  Eq.  14,  decides  that  one  who  sells 
to  a  company  goods  of  the  kind  used  in  ita  business  need  not  ascer- 
tain that  the  company  means  so  to  use  them,  and  is  not  prevented 
from  enforcing  the  contract  even  if  he  had  notice  of  an  intention  to 
use  them  otherwise. 

As  ooncems  non-trading  corporations,  the  question  has  Non- 
never  been   decided   by  a   Court   of  Appeal.     But   the  corpora- 
weight  of  the  most  recent  authorities,  together  with  the  ^^'^ 
analogy  of  those  last  considered,  seems  practically  to  give  created 
a  sufficient  warrant  for  the  statement  made  above,  that  all  ^^'  "P^**! 

puipotes : 

contracts  necessary  and  incidental  to  the  purposes  forsutaof 
which  the  corporation  exists  may  be  made  without  seal,  at  ^^  u'^^, 
least  when  the  corporation  has  been  established  for  special  oenuy 
purposes  by  a  modem  statute  or  charter.     On  the  rule  as  ddentiil " 
thus  limited   the  latest  case  is  Nicholson  v.  Bradjleld^^^^^ . 
Union  (a),  where  it  was  held  that  a  corporation  is  liable  teal. 

(a)  L.  R.  1  Q.  B.  620. 

m2 
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without  a  contract  under  seal  for  goods  of  a  kind  which 
must  be  from  time  to  time  required  for  corporate  purposes, 
at  all  events  when  they  have  been  actually  supplied  and 
accepted.     Earlier  decisions  are  as  follows : — 

Scmders  v.  St  Neofa  Union,  8  Q.  B.  810, 15  L.  J.  M.  C.  104.  Iron 
gates  for  workhouse  supplied  to  order  without  seal  and  ac<septed. 

Faine  v.  Strarid  Union,  ib.  3^6,  15  L.  J.  M.  C.  89,  is  really  the 
same  way,  though  at  first  sight  contra:  the  decision  being  on  the 
ground  that  making  a  plan  for  rating  purposes  of  one  parish  within 
the  union  was  not  incidental  to  the  purposes  for  which  the  guardians 
of  the  union  were  incorporated :  they  had  nothing  to  do  with  either 
making  or  collecting  rates  in  the  several  parishes,  nor  had  they 
power  to  act  as  a  corporation  in  matters  confined  to  any  particular 
parish. 

Clarke  v.  Cuckjield  Union^  21  L.  J.  Q.  B.  349  (m  the  Bail  Court,  by 
Wightman,  J.)  Builders'  work  done  in  the  workhouse.  The  former 
cases  are  reviewed. 

Ilaigh  v.  North  Brierly  Union,  E.  B.  &  E.  873,  28  L.  J.  Q.  B.  62. 
An  accountant  employed  to  investigate  the  accounts  of  the  union 
was  held  entitled  to  recover  for  his  work  as  "incidental  and  necessary 
to  the  purposes  for  which  the  corporation  was  created,*'  by  Erie,  J., 
Crompton,  J.  doubting. 

In  direct  opposition  to  the  foregoing  we  have  only  one  decision,  but 
a  considered  one,  Lamprell  v.  Billericay  U^iion,  3  Ex.  2S3,  18  L.  J. 
Ex.  282.  Building  contract  under  seal,  providing  for  extra  works  on 
written  directions  of  the  architect.  Extra  work  done  and  accepted 
but  without  such  direction.  Held,  with  an  expression  of  regret,  that 
against  an  individual  this  might  have  given  a  good  distinct  cause  of 
action  on  simple  contract,  but  this  would  not  help  the  plaintiff,  as 
the  defendants  could  be  bound  only  by  deed. 

Hunt  V.  Wimbledon  Local  Board  (C.  A.),  4  C.  P.  D.  48.  Whether 
the  preparation  of  plans  for  new  offices  for  an  incorporated  local 
Board,  which  plans  were  not  acted  on,  is  work  incidental  and 
necessary  to  the  purposes  of  the  Board,  quaere.  The  actual  decision 
was  on  the  ground  that  contracts  above  the  value  of  502.  were  im- 
peratively required  by  statute  to  be  under  seal. 

Municipal  With  regard  to  municipal  corporations  (and  it  is  presumed 
ScHM  "ac.  :  o*^®r  corporations  not  created  for  definite  public  purposes) 
Old  rule  in  the  ancient  rule  seems  to  be  still  in  force  to  a  great  extent. 

loFce 

9emhie,       An  actiou  will  not  lie  for  work  done  on  local  improve- 
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ments  (a),  or  on  an  agreement  for  the  purchase  of  tolln  by 
auction  (6),  without  an  agreement  under  seal  The  Court 
of  Common  Pleas  has  lately  held  that  where  a  municipal 
corporation  owns  a  graving  dock  a  contract  to  let  a  ship 
have  the  use  of  it  need  not  be  under  the  corporate  seal. 
This  was  put  however  on  the  ground  that  the  case  does 
&11  within  the  ancient  exception  of  convenience  resting  on 
the  frequency  or  urgency  of  the  transaction.  The  admis- 
sion of  a  ship  into  the  dock  is  a  matter  of  frequent  and 
ordinary  occurrence  and  sometimes  of  uigency  (c). 

There  has  also  been  little  disposition  to  relax  the  rule  Appoint- 
in  the  case  of  appointments  to  offices,  and  it  seems  &t^^^ 
present  that  such  an  appointment,  if  the  office  is  of  any  oorpora- 
importance,  must  be  under  the  corporate  seal  to  give  the 
holder  a  right  of  a  action  for  his  salary  or  other  remunera- 
tion.    This  appears  by  the  following  instances : — 

Appointment  of  attorney  :  Arnold  v.  Ma}for  of  PooU^  4  M.  &  Or. 
860.  It  is  true  that  the  corporation  of  London  appoints  an  attorney 
in  court  without  deed,  but  that  is  because  it  is  matter  of  record :  see 
pp.  882,  896.  But  after  an  attorney  has  appeared  and  acted  for  a 
corporation  the  corporation  cannot,  a$  agaimt  the  other  party  to  the 
action^  dispute  his  authority  on  this  ground :  Faviell  v.  B.  C.  Ry.  Co. 
%  £x.  344^  17  L.  J.  Ex.  223,  297.     Nor  can  the  other  party  diHpute  ' 

it  after  taking  steps  in  the  action :  Thame*  Haven^  <tc,  Co,  v.  Hall^ 

5  IL  &  Or.  274.  Cp.  Beg.  v.  JuH%ee$  of  Cumberland,  17  L.  J.  Q.  B. 
102. 

Grant  of  military  pension  by  the  East  India  Company  in  its 
political  capacity :  Gib$(m  v.  E.  L  Co,  5  Bing.  N.  C.  262. 

Increase  of  town  clerk's  salary  in  lieu  of  compensation :  Reg.  v. 
Mayor  of  Stamford,  6  Q.  B.  431,  L.  J.  Dig.  6.  422. 

Office  with  profit  annexed  (coal  meter  paid  by  dues)  though  held  at 
the  pleasure  of  the  corporation :  Smith  v.  Ccartwright,  6  Ex.  927,  20 
L.  J.  Ex.  401.  (The  action  was  not  against  the  corporation  but 
against  the  person  by  whom  the  dues  were  alleged  to  be  payable. 
The  claim  was  also  wrong  on  another  ground.) 

Collector  of  poor  rates :  Smart  v.  We$t  Ham  Union,  10  Ex.  867^ 

(a)  Mayor  of  Ludlow  y.  CharUont      Hardwidc^  L.  R.  9  Ex.  13. 

6  M.  ft  W.  815.  (c)  WdU  v.  Kingaton-upon-ffuU, 
(6)  Mayor   of  Kiddermituter   v.      L.  R.  10  O.  P.  402. 
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24  L.  J.  Ex.  201 ;  but  partly  on  the  ground  that  the  guardians  had 
not  undertaken  to  pay  at  all,  the  salary  being  charged  on  the  rates ; 
and  wholly  on  that  ground  in  Ex.  Ch.,  11  Ex.  867,  25  L.  J.  Ex.  210. 

Clerk  to  master  of  workhouse :  Autttn  y.  Giiardians  of  Bdhnal 
Greenf  L.  R.  9  C.  P.  91. 

Dungtan  y.  Imperial  Oas  Light  Co.  3  R  &  Ad.  125,  as  to  director's 
fees  Yoted  by  a  meeting ;  but  chiefly  on  the  ground  that  the  fees  were 
never  intended  to  be  more  than  a  gratuity. 

Cope  v.  Thames  Haven^  dx,  Co,  3  Ex«  841,  18  L.  J.  Ex.  345 :  agent 
appointed  for  a  special  negotiation  with  another  company  not  allowed 
to  recover  for  his  work,  the  contract  not  being  under  seal  nor  in  the 
statutory  form,  viz,  signed  by  three  directors  in  pursuance  of  a  re- 
solution, although  by  another  section  of  the  special  Act  the  directors 
had  full  power  to  ''appoint  and  displace  .  .  .all  such  managers, 
officers,  agents  .  .  as  they  shall  think  proper."  It  seems  difficult 
to  support  this  decision ;  this  was  not  like  an  appointment  to  a 
continuing  office ;  and  cp.  Reg.  v.  Justices  of  Cwnberland,  17  L.  J. 
Q.  B.  102,  where  under  very  similar  enabling  words  an  appointment 
of  an  attorney  by  directors  without  seal  was  held  good  as  against 
third  parties. 

No  eqaity  It  has  been  decided  (as  indeed  it  is  obvious  in  principle) 
informJ*  ^^^*  inability  to  enforce  an  agreement  with  a  corporation 
agreement  at  law  by  reason  of  its  not  being  under  the  corporate  seal 
corpora-     does  not  Create  any  jurisdiction  to  enforce  it  in  equity  (a). 

tion. 

Bight  of         The  rights  of  corporations  to  sue  upon  contracts  are 

ti(^to      somewhat  more  extensive  than  their  liabilities.     When 

sne  on       the  corporation  has  performed  its  own  part  of  the  contract 

executed.    SO  that  the  other  party  has  had  the  benefit  of  it,  the 

Tenancy     corporation  may  sue  on  the  contract  though  not  originally 

audoccu-   ijound  (6).     For  this  reason,  if  possession  is  given  under 

a  demise  from  a  corporation  which  is  invalid  for  want 

of  the  corporate  seal,  and  rent  paid. and  accepted,  this 

will    constitute    a   good    yearly    tenancy    (c)    and    will 

[a)   Kirk  t.  Bromley   Union,    2  "  Even  if  .  .  .  against  thems  jlres," 

FhilL  640;  CrampUm  v.  Varna  Ry,  pp.  192-3  (extending  the  right  to  sne 

Co,  7  Ch.  662.  without    limit)  is  now    overruled. 

(6)  Fishmongers*  Co,  y,  Robertson,  See  Mayor  of  Kidderminster  y.  Hard- 

6  M.  &  Gr.  131.    The  judgment  on  wick,  L.  B.  9  Ex.  13,  21. 
this  pohit  is  at  pp.  192-6;  but  the  (c)   Wood  v.  Tate,  2.  B.  ft  P.  N.  K 

dictum    contained    in  the  passage  247. 
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eBable    the    corporation    to    enforce   any  term    of   the 
agreement  which  is  applicable  to  such  a  tenancy  (a), 
and  a  tenant  who  has  occupied  and  enjoyed  corporate 
lands  without  any  deed  may  be  sued  for  use  and  occupa- 
tion (h).     Conversely  the  presumption  of  a  demise  from 
year  to  year  from  payment  and  acceptance  of  rent  is  the 
same  against  a  corporation  as  against  an  individual  land- 
lord :  ^  where  the  corporation  have  acted  as  upon  an  exe- 
cuted contract,  it  is  to  be  presumed  against  them  that 
everything  has  been  done  that  was  necessary  to  make  it  a 
binding  contract  upon  both  parties,  they  having  had  all 
the  advantage  they  would  have  had  if  the  contract  had 
been  regularly  made "  (c).    And  a  person  by  whose  per- 
mission a  corporation  has  occupied  lands  may  sue  the  cor- 
poration for  use  and  occupation  (J),    In  the  case  of  a  yearly  Corpon- 
tenancy  the  presumption  is  of  an  actual  contract,  but  the  f^^^i^^  * 
liability  for  use  and  occupation  belongs  rather  to  the  class  ooDtrftcu 
of  obligations  quasi  ex  contractu,  which  we  call  by  the^°      ^' 
veiy  inconvenient  name  of  "  contracts  implied  in  law  "  (e). 
It  is  settled  that  in  general  a  cause  of  action  of  this  kind 
is  as  good  against  a  corporation  as  against  a  natural  person. 
Thus  a  corporation  may  be  sued  in  an  action  for  money 
received  on  the  ground  of  strict  necessity ;  "  it  cannot  be 
expected  that  a  corporation  should  put  their  seal  to  a 
promise    to    return  moneys    which  they  are  wrongfully 
receiving  "  (/).   It  was  held  much  earlier  that  trover  could 
be  maintained  against  a  corporation — a  decision  which,  as 


(a)  Fcdei.  C<mmr$.  ▼.  Merral,  L. 
R  4  Ex.  162.  By  Kelly,  C.  B., 
this  18  ooireUtiye  to  the  tenuit'e 
ri^t  to  enforoe  the  egreement  in 
equity  on  the  ground  of  pert  per- 
formaooey  ted  qu, 

{b)  Mayor  of  Stafford  ▼.  Till,  4 
Bing.  75.  The  like  aa  to  tolk, 
Mayor  of  Cofrmartken  ▼.  Lewi$,  6  C. 
k  P.  608,  hut  see  Seij.  Manning's 
note,  2  M.  ft  6r.  249. 

(c)  Doe  d,  Pennington  ▼.  Tomere, 
12  Q.  B.  998, 1013, 18  L.  J.  Q.  B.  49. 

id)  Lowe  ▼.  L,  df  N.  W.  Ry.  Co. 
IS  Q.  B.  632,  21  L.  J.  Q.  B.  861. 


(e)  The  UabOity  existed  at  oom- 
mon  Ukw,  and  the  statute  11  Geo.  2, 
c.  19,  s.  14,  made  the  remedy  by 
action  on  the  case  oo-extensive  with 
that  by  action  of  debt,  see  Giboon  ▼. 
Kirk,  1  Q.  B.  850,  10  L.  J.  Q.  B. 
297.  Since  the  C.  L.  P.  Act  the 
statute  seems  in  fact  superfluous. 

(/)  HcUl  ▼.  Mayor  or  Swan9fa,  6 
Q.  B.  526,  549,  13  L.  J.  Q.  B.  107. 
The  like  of  a  qwui  corporation  em- 
powered to  sue  and  be  sued  by  an 
officer,  Jtfftry%  ▼.  Gwrr,  2  B.  &  Ad. 
833. 
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Statutory 
forms  of 
contract. 


Summary 
of  results. 


pointed  out  in  the  case  last  cited,  was  analogous  in  prin- 
ciple though  not  in  form  (a).  Sometimes  it  is  stated  as 
a  general  rule  that  corporations  are  liable  on  informal 
contracts  of  which  they  have  in  fact  had  the  benefit :  but 
the  extent  and  existence  of  the  supposed  rule  aie  very 
doubtful  (6). 

Forms  of  contracting  otherwise  than  under  seal  are 
provided  by  many  special  or  general  Acts  of  Parliament 
creating  or  regulating  corporate  companies,  and  contracts 
duly  made  in  those  forms  are. of  course  valid.  But  a 
statute  may  on  the  other  hand  contain  restrictive  provi- 
sions as  to  the  form  of  corporate  contracts,  and  in  that 
case  they  must  be  strictly  followed.  An  enactment  that 
contracts  of  a  local  board  whose  value  should  exceed  10^. 
should  be  in  writing  and  sealed  with  the  seal  of  the  local 
board  has  been  held,  though  with  great  reluctance  and  even 
indignation,  to  be  imperative.  The  claim,  like  sundry 
others  above  mentioned,  was  for  extra  work  done  without 
any  formal  order,  the  principal  work  being  provided  for  by 
a  contract  in  due  form  (c).  The  general  results  seem  to 
stand  thus : — 

In  the  absence  of  enabling  or  restrictive  statutory  provi- 
sions, which  when  they  exist  must  be  carefully  attended 
to— 

A  trading  corporation  may  make  without  seal  any  con- 
tract incidental,  to  the  ordinary  conduct  of  its  business ; 
but  it  cannot  bind  itself  by  negotiable  instruments  unless 
the  making  of  such  instruments  is  a  substantive  part  of 
that  business,  or  is  provided  for  by  its  constitution  (d). 

A  non-tra^g  corporation,  if  expressly  created  for  special 


(a)  Tarborough  v.  Bank  of  Eng- 
land, 16  East  6.  See  early  cases  of 
trespass  against  corporations  cited 
by  Lord  EUenborough  at  p.  10. 

(b)  Hunt  y.  WiinbUdon  Local 
Board  (C.  A.),  4  C.  P.  D.  at  pp. 
fiS,  57. 

(c)  Frend  v.  Dmnett,  4  C.  B.  N. 
S.  576,  27  L.  J.  0.  P.  314;  a  later 
similar  decision  is  Hunt  v.  Wimble- 


don  Local  Boards  8  0.  P.  D.  208,  in 
C.  A.  4  C.  P.  D.  48.  In  Eaton  v. 
Basker  (C.  A.),  April  12, 1881,  revg. 
8.C  6  Q.  B.  D.  201,  it  was  decided 
that  a  provision  of  this  kind  in  the 
Public  Health  Act,  1875,  applies 
only  to  contracts  known  at  the  time 
of  making  them  to  exceed  the 
specified  "  value  or  amount "  of  502. 
{d)  See  p.  141,  supra* 
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purposes,  may  make  without  seal  any  contract  incidental 
to  those  purposes ;  if  not  so  created,  cannot  (it  seems) 
contract  without  seal  except  in  cases  of  immediate  necc^ssity, 
constant  recurrence,  or  trifling  importance. 

In  any  case  where  an  agreement  has  been  completely 
executed  on  the  part  of  a  corporation,  it  becomes  a  con- 
tract on  which  the  corporation  may  sue. 

The  rights  and  obligations  arising  irom  the  tenancy  or 
occupation  of  land  without  an  express  contract  apply  to 
corporations  both  as  landlords  and  as  tenants  or  occupiers 
in  the  same  manner  (a)  and  to  the  same  extent  as  to 
natural  persons. 

A  corporation  is  bound  by  an  obligation  implied  in  law 
whenever  under  the  like  circumstances  a  natural  person 
would  be  so  bound. 

It  is  much  to  be  wished  that  the  whole  subject  should 
be  reviewed  and  put  on  a  settled  footing  by  the  Court  of 
Appeal,  and  that  those  cases  which  are  already  virtually 
overruled  should  be  expressly  declared  to  be  no  longer  of 
authority. 

2.  Negotiable  InstrwnienU. 
The  peculiar  contracts  undertaken  by  the  persons  who  NegoUAbl« 
issue  or  indorse  negotiable  instruments  must  by  the  nature  menu. 
of  the  case  be  in  writing.    A  bill  of  exchange  is  defined  as 
a  written  order  for  the  payment  of  a  certain  sum  of  money 
unconditionally ;  a  promissory  note  as  a  wAtten  promise 
to  pay  a  certain  sum  of  money  unconditionally  (6).     The 
acceptance  of  a  bill  of  exchange,  though  it  may  be  verbal 
as  fiir  as  the  law  merchant  is  concerned,  is  required  by 
statute  to  be  in  writing  (19  &  20  Vict  c.  97,  s.  6,  extending 
and  superseding  1  &  2  Geo.  4,  c.  78,  s.  2,  now  expressly 
repealed  by  the  Stat.  Law  Bevision  Act,  1873).    Addi- 
tional forms  were  required  in  the  case  of  negotiable  instru- 
ments for  less  than  10^.  by  17  Geo.  3,  c.  30 ;  but  this  was 

(a)  AaBQmiDgFiiijUiyr,Bru€cland  (6)  Smith,  Merc.  Law,  199,  and 

ExeUr  Ry,  Co.  7  Ex.  409, 21  U  J.  Ex.      aa  to  promimory  notes,  3  and  4  Ann, 
117,  not  to  be  now  law.  c;  8  [Rev.  SUt :  o^  9J  b.  1. 
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repealed  by  a  temporary  Act,  26  &  27  Vict.  c.  105,  which 
has  since  been  continued  from  time  to  time  by  the  annual 
Expiring  Laws  C!ontinuance  Acts. 


3.  As  to  pv/rely  Statutory  Forms. 

Statute  of       A.  Contracts  within  the  Statute  of  Frauds. 

Fraudfl.  rp^  write  a  commentary  on  the  Statute  of  Frauds  would 

be  quite  beyond  the  scope  of  this  work.  It  may  be  con- 
venient however  to  state  as  shortly  as  possible,  so  far  as 
contracts  are  concerned,  the  contents  of  the  statute  and 
some  of  the  leading  points  established  on  the  construction 
of  it. 

The  statute  (29  Car.  2,  c.  3)  enacts  that  no  action  shall 
be  brought  on  any  of  the  contracts  specified  in  the  4th 
section  "unless  the  agreement  upon  which  such  action 
shall  be  brought  or  some  memorandum  or  note  thereof 
shall  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith  or  some  other  person  thereunto  by  him  lawfully 
authorized.''  The  peculiar  operation  of  this  section  as 
distinguished  from  the  seventeenth  will  be  considered  in 
another  place  (Chapter  XIL).  The  contracts  comprised  in 
it  are — 

PromiBes        a.  Any  special  promise  by  an  executor  or  administrator 

tor^&o^  "  ^  answer  damages  out  of  his  own  estate.'*  No  difficulty 
has  arisen  on  the  words  of  the  statute,  and  the  chief  obser- 
vation to  be  made  is  the  almost  self-evident  one  (which 
equally  applies  to  the  other  cases  within  the  statute)  that 
the  existence  of  a  written  and  signed  memorandum  is 
made  a  necessary  condition  of  the  agreement  being  enforce- 
able, but  will  in  no  case  make  an  agreement  any  better 
than  it  would  have  been  apart  from  the  statute.  A  good 
consideration,  a  real  consent  of  the  parties  to  the  same 
thing  in  the  same  sense,  and  all  other  things  necessary  to 
make  a  contract  good  at  common  law  are  still  required  as 
much  as  before  (a). 

(a)  Af  to  these  contracts  of  exe-      2.  c  2  §  1. 
cutors,  2  Wms.  Exors.  Pt  4,  Bk. 
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/8.  ''  Any  special  promise  to  answer  for  the  debt  deiault  ^ 
or  miscarriages  of  another  person." 

On  this  the  principal  points  are  as  follows.  A  promise 
is  not  within  the  statute  unless  there  ia  a  debt  &c  of  some 
other  person  for  which  that  other  is  to  remain  liable 
(though  the  liability  need  not  be  a  present  one) :  for  there 
can  be  no  contract  of  suretjrship  or  guaranty  unless  and 
until  there  is  an  actual  principal  debtor.  ''  Take  away  the 
foundation  of  principal  contract,  the  contract  of  suretyship 
would  &il"  (a).  Where  the  liability,  present  or  future, 
of  a  third  person  is  assumed  as  the  foundation  of  a  contract, 
but  does  not  in  fact  exist,  then,  independently  of  the 
statute,  and  on  the  principle  of  a  class  of  cases  to  be  ex- 
plained elsewhere,  there  is  no  contract  On  the  other  hand 
a  promise  to  be  primarily  liable,  or  to  be  liable  at  all  events, 
whether  any  third  person  is  or  shall  become  liable  or  not, 
is  not  within  the  statute  and  need  not  be  in  writing. 
Whether  particular  spoken  words,  not  in  themselves  con- 
clusive, e.g.  "  Go  on  and  do  the  work  and  I  will  see  you 
paid,''  amount  to  such  a  promise  or  only  to  a  guaranty  is 
a  question  of  fSetct  to  be  determined  by  the  circumstances 
of  the  case  (a). 

Nor  is  a  promise  within  the  statute  unless  it  is  made  to 
the  principal  creditor : "  The  statute  applies  only  to  promises 
made  to  the  person  to  whom  another  is  answerable "  (6) 
or  is  to  become  so. 

A  mere  promise  of  indemnity  is  not  within  the  statute  (c), 
though  any  promise  which  is  in  substance  within  it 
cannot  be  taken  out  of  it  by  being  put  in  the  form  of  an 
indemnity  (d). 

A  contract  to  give  a  guaranty  at  a  future  time  is  as  much 
within  the  statute  as  the  guaranty  itself  (e). 

{a)AfountttephmY,Lai)ew%an,'L.K  HartmcU,  4  B.  ft  9.  414,  82  L.  J. 

7   Q.  R  196,  202  (in  Ex.  Ch.)  per  Q.  B.  881  (Ex.  Ch.) 

Wflles,  J.,  affd.  L.  R.  7  H.  L.  17  (r)  Cripim  r,  HartnoU  (last  note) ; 

nom.  Lakeman  t.  MowUtiephen,  Wilde$  y.  Dudlow,  19  £q.  198. 

(6)  SaMwood  V.  Kmyor^  11  A.  ft  {d)  Oripp$  t.  Ha/rtnolL 

E.    488,    446;    oonoeM.   Crippt  ▼.  (e)  Mallet  ▼.  BaAeman^  K   R.  1 
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Agree-  *y.  "Any  agreement  made  upon  consideration  of  mar- 

upon  con-   riage/'     A  promise  to  marry  is  not  within  these  words,  the 
Bideration  consideration  being  not  marriage,  but  the  other  party's 
riage.         reciprocal  promise  to  marry.     For  further  remarks  on  the 
effect  of  this  clause  see  Chapter  XII.^  on  Agreements  of  Im- 
perfect Obligation,  infra. 

In  the  old  books  we  frequently  meet  with  another  sort 
of  difficulty  touching  agreements  of  this  kind ;  it  was  much 
doubted  whether  matrimony  were  not  so  purely  spiritual  a 
matter  that  all  agreements  concerning  it  must  be  dealt 
with  only  by  the  ecclesiastical  courts :  the  type  of  these 
disputed  contracts  is  a  promise  by  A  to  B.  to  pay  B.  lOi.  if 
he  will  marry  A's  daughter.    But  this  by  the  way  (a). 


Interests 
in  land. 


S.  "  Any  contract  or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them."  This 
clause  is  usually  and  conveniently  considered  as  belonging 
to  the  topic  of  Vendors  and  Purchasers  of  real  estate ;  and 
the  reader  is  referred  to  the  well-known  works  which  treat 
of  that  subject  (6).  .  Questions  have  arisen,  however, 
whether  sales  of  growing  crops  and  the  like  were  sales  of 
an  interest  in  lands  within  the  4th  section  or  of  goods 


G.  P.  168  (Ex.  Oh.).  See  further  on 
this  clause,  1  Wnm.  Saund.  229-285, 
1  Sm.  L.  G.  811,  note  to  Birkmpr  v. 
Damdl ;  Smith,  Meic  Law,  456-9 
(8th  ed.). 

(a)  Such  promise  may  be  sued  on 
in  the  King's  Gonrt  if  by  de^  22 
Ass.  101,  pi.  70;  otherwise  if  he 
had  promised  10^  leUk  his  daughter 
in  marriage^  then  it  should  be  in 
the  Gourt  Ghristian ;  Tiin.  45  Ed. 
8.  24,  pL  80 ;  action  good  without 
speciality  where  the  marriage  had 
taken  place,  Mich.  87  H.  6.  8,  pi. 
18 }  contra  (not  without  dissent) 
Trin.  17  Ed.  4.  4,  pi.  4.  In 
Bractou's  time  the  excludye  juris- 
diction of  the  spiritual  courts  ap- 
pears to  have  been  admitted  : ''  ad 
fomm  seculare  trahi  non  debet  per 
id  quod  minus  est  et  non  principale 
id  quod  primum  et  principale  est  in 


foro  ecclesiastioo,  ut  a  ob  causam 
matrimonii  pecunia  promittatur, 
licet  yideatur  prima  facie  quod 
oognitio  super  catallis  et  debitls 
pertineat  ad  forum  seculare,  tamen 
propter  id  quod  mains  est  et  dignius 
trahitur  cognitio  pecuniae  promissae 
et  debitae  ad  forum  eodesiasticum, 
et  ubi  [f  ibi]  locum  non  habet  prohi- 
biiio,  cum  debitum  sit  de  testamento 
yel  matrimonio :"  fol.  175  a. 

(6)  As  to  an  agreement  coUatertU 
to  a  demise  of  land  not  being 
within  the  statute,  see  the  cases  of 
Morgan  y.  OrifUhf  L.  R.  6  Ex.  70, 
JSnkine  v.  Adeane^  8  Gh.  756,  Angdl 
y.  Duke,  L.  R  10  Q.  B.  174.  As  to 
the  distinction  between  a  demise  and 
a  mere  licence  or  agreement  for  the 
use  of  land  without  any  change  of 
possession,  Weils  y.  Kingtton-upon^ 
HuU,  L.  R.  10  G.  P.  402. 
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within  the  17th  ;  and  these  cases  are  acconlingly  dLsciiwied 
by  Mr.  Justice  Blackburn  and  Mr.  Benjamin  in  their  ex* 
positions  of  the  17th  section  (a).  A  sale  of  tenant's 
fixtures,  being  a  sale  only  of  the  right  to  sever  the  fixtures 
from  the  freehold  during  the  term,  is  not  within  either 
section  (&). 

By  the  Ist  and  2nd  sections  of  the  statute  leases  for 
more  than  three  years,  or  reserving  a  rent  less  than  two* 
thirds  of  the  improved  value,  must  be  in  writing  and 
signed  by  the  parties  or  their  agents  authorized  in 
writing,  and  now  by  8  &  9  Vict.  c.  106,  s.  3,  they  must 
be  made  by  deed.  But  an  informal  lease,  though  void  as  a 
lease,  may  be  good  as  an  agreement  for  a  lease  (c). 


6.  "  Any  agreement  that  is  not  to  be  performed  within  Agree- 
the  space  of  one  year  from  the  making  thereof."  ^^  " 

** Is  not  to  be,"  not  "is  not"  or  "may  not  be."  This  '«™«d 
means  an  agreement  that  on  the  face  of  it  cannot  be  per-  jear. 
formed  within  a  year.  An  agreement  capable  of  being 
performed  within  a  year,  and  not  showing  any  intention  to 
put  off  the  performance  till  after  a  year,  is  not  within  this 
clause  (d).  Nor  is  an  agreement  within  it  which  is  com- 
pletely performed  by  one  party  within  a  year  (e).  An 
agreement  is  not  excluded  fi'om  the  operation  of  the  clause 
by  being  made  determinable  on  a  contingency  that  may 
happen  within  a  year  (/). 

The  seventeenth  section  of  the  statute  (sixteenth  in  the  Afltoi.  17 
Revised  Statutes,  but  it  will  probably  keep  its  accustomed 
name)  (g)  is  extended  by  Lord  Tenterden's  Act,  9  Oeo.  4, 


(a)  Blackburn  on  the  Contract  of 
Sale,  9-21,  Benjamin  on  Sale, 
91-105 ;  Manhall  ▼.  Chren,  1  C.  P.  D. 
35.    And  see  1  Wms.  Sannd.  895. 

(b)  Lu  y.  QfuktU,  1  Q.  B.  D.  700. 

(c)  Dart,  V.  &  P.  1,  198. 

{d)  Smith  V.  NeaU,  2  G.  B.  N.  S. 
67,  26L.J.  C.  P.  148. 

{e)  Cherry  ▼.  Heming,  4  Ex.  631. 


19  L.  J.  Ex.  63.  See  notes  to  PeUr 
T.  CompUm,  1  Sm.  L.  C.  335. 

If)  BUy  y.  PotUivt  Auuranct  Co, 
1  Ex.  D.  20. 

(y)  The  dilTerenoe  arises  from  the 
preamble  and  the  enacting  part  of 
8.  13  being  separately  numbered  as 
13  and  14  in  former  editions. 
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c.  14,  s.  7,  and  as  so  extended  includes  all  executory  sales 
of  goods  of  the  value  of  101.  and  upwards,  whether  the 
goods  be  in  existence  or  not  at  the  time  of  the  contract. 
Its  effect  is  thoroughly  discussed  and  explained  by  Lord 
Blackburn  (on  the  Contract  of  Sale,  5-119)  and  in  Mr. 
Benjamin's  later  work  (Book  1,  Part  2,  72-226).     We  will 
here  only  refer  very  briefly  to  the  question  of  what  is  a 
sufficient  memorandum  of  a  contract  within  the  Statute. 
The  "note  Mr.  Benjamin  exhibits  (pp.  161,  167,  sqq.)  the  curious 
nmdmn."    difference  in  the  judicial  interpretation  of  the  "  agree- 
ment"  of  which  a  memorandum  or  note  is  required  by  s.  4, 
and  the  "bargain"  of  which  a  note  or  memorandum  is 
required  by  s.  17.     The  "  agreement "  of  s,  4  includes  the 
consideration   of  the  contract,  so  that  a  writing  which 
omits  to  mention  the  consideration  does  not  satisfy  the 
words  of  that  section :  but  the  "  bargain  "  of  s.  17  does  not. 
So  far  as  regards  guaranties,  however,  this  construction  of 
s.  4  having  been  found  inconvenient  is  excluded  by  the 
Mercantile  Law  Amendment  Act  1856,  19  &   20  Vict, 
c.  97,  s.  3,  which  makes  it  no  longer  necessary  that  the 
consideration  for  a  ^  special  promise  to  answer  for  the  debt 
default  or  miscarriage  of  another  person  "  should  appear  in 
writing  or  by  necessary  inference  from  a  written  docu- 
ment (a). 

The  note  or  memorandum  under  the  4th  as  well  as  the 
17th  section  must  show  what  is  the  contract  and  who  are 
the  contracting  parties  (6),  but  it  need  be  signed  only  by 
the  party  to  be  charged,  whether  under  the  4th  or  the  17tli 
section :  it  is  no  answer  to  an  action  on  a  contract  evi- 
denced by  the  defendant's  signature  to  say  that  the  plain- 
tiff has  not  signed  and  therefore  tjould  not  be  sued,  and  if 


(a)  See  notes  to  Birhmyr  v.  DaV'  of    desoription  otherwise  than  bj 

fuU  and   Wain  ▼.  WarUer$,  in  Sm.  name,  Sale  v.  Lambetty  18  Eq.   1, 

L.  C.  PoUer  v.  Dufield,  tb.  4,  drnmim  y. 

(6)   WiUianu  v.  BymeB,  1   Moo.  SooU,  20  Eq.  11,  Beer  v.  Londtm  & 

P.  C.  N.  S.  164,  JV«c€C  V.  Badfwrd^  Paris  Hotd  Co.  ib,  412,  BonUer  v. 

L.  R.  8  C.  P.  62,  Williame  v.  Jordan^  Miller^  8  App.  Ca.  1124,  CaOing  ▼. 

6  Ch.  D.  617;  and  as  to  sufficiency  King  (C.  A.),  5  Ch.  D.  660. 
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a  written  and  duly  signed  proposal  is  accepted  by  word  of 
mouth  the  contract  itself  i»  completed  by  such  acceptance 
and  the  writing  is  a  sufficient  memorandum  of  it  (a).  It 
has  also  been  decided  that  an  acknowledgment  of  a  signa- 
ture previously  made  by  way  of  proposal,  the  document 
haying  been  altered  in  the  meantime  and  the  party  having 
assented  to  the  alterations,  is  equivalent  to  an  actual 
signature  of  the  document  as  finally  settled  and  as  the 
record  of  the  concluded  contract.  The  signature  con- 
templated by  the  statute  is  not  the  mere  act  of  writing,  but 
the  writing  coupled  with  the  party's  assent  to  it  as  a  sig- 
nature to  the  contract:  and  the  effect  of  the  parol  evidence 
in  such  a  case  is  not  to  alter  an  agreement  made  between 
the  parties  but  to  show  what  the  condition  of  the  docu- 
ment was  when  it  became  an  agreement  between  them  (h). 
Moreover  it  matters  not  for  what  purpose  the  signature  is 
added,  since  it  is  required  only  as  evidence,  not  as  belong- 
ing to  the  substance  of  the  contract.  It  is  enough  that 
the  signature  attests  the  document  as  that  which  contains 
the  terms  of  the  contract  (c).  Nor  need  the  particulars 
required  to  make  a  complete  memorandum  be  all  con- 
tained in  one  document:  the  signed  document  may  in- 
corporate others  by  reference,  but  the  reference  must 
appear  from  the  writing  itself  and  not  have  to  be  made  out 
by  oral  evidence :  for  in  that  case  there  would  be  no  record 
of  a  contract  in  writing,  but  only  disjointed  parts  of  a 
record  pieced  out  with  unwritten  evidence  (d).  One  who 
is  the  agent  of  one  party  only  in  the  transaction  may  be 
also  the  agent  of  the  other  party  for  the  purpose  of  signa- 
ture (e).    There  is  considerable  authority  (though  short 


(a)  Smith  w,  NeaU,  2  C.  K  N.  8. 
67,  26  L.  J.  C.  P.  148,  JUum  y. 
Pidedey,  in  Ex.  CK.  L.  K  1  Ex.  843. 

(6)  StemaH  v.  Eddawe$t  L.  B.  9 
C.  P.  811. 

{e)  Jonar.  Victoria  Qrcmng  Doek 
C(>.  2  Q.  B.  D.  314,  323.  It  may  be 
doubted  whether  this  view  of  the 
statute  does  not  tend  to  thrust  con- 


trscts  upon  pMtles  faj  surprise  and 
contrary  to  their  real  intention. 

{d)  The  last  cases  on  this  subject 
are  Peiree  v.  Cm/,  L.  R.  9  Q.  B. 
210,  Kronhein  v.  Jokmon^  7  Ch.  D. 
60.  Cp.  Leather  Cloth  Co,  v.Hierom' 
mtM,  LR.  10  Q.  B.  140. 

{e)  As  to  this.  Murphy  ▼.  Botie^ 
L.  R.  10  Ex.  126. 
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SenMe,  of  an  actual  decision)  for  holding  that  the  Statute  of 
withL'^^e  -^ra^ds  does  not  apply  to  deeds.  Signature  is  unnecessary 
Statute,  for  the  validity  of  a  deed  at  common  law,  and  it  is  not 
likely  that  the  legislature  meant  to  require  signature 
where  the  higher  and  more  formal  solemnity  of  sealing  (as 
it  is  in  a  legal  point  of  view)  is  already  present  (a).  But 
as  in  practice  deeds  are  always  signed  as  well  as  sealed, 
and  distinctive  seals  are  hardly  ever  used  except  by 
corporations,  the  absence  of  a  signature  would  nowadays 
add  considerably  to  the  difficulty  of  supporting  a  deed  im- 
peached on  any  other  ground. 

Bills  of  The  law  as  to  the  sale  and  disposition  of  personal  chattels 

^®  ^^  is  aflfected,  in  addition  to  the  Statute  of  Frauds,  by  the 
Bills  of  Sale  Act  1878,  41  &  42  Vict.  c.  31 :  but  the  sub- 
ject is  too  special  to  be  entered  on  here. 


Trmnflfen 
of  ships 
and  copy- 
right. 


Sale  of 
horses  in 
market 
overt. 


Transfers  of  British  ships  are  required  by  the  Merchant 
Shipping  Act  1854  (s.  55  sqq.)  to  be  in  the  form  thereby 
prescribed.  Assignments  of  copyright  are  directly  or 
indirectly  required  by  the  various  statutes  on  that  subject 
to  be  in  writing  (6),  and  in  the  case  of  sculpture  by  deed 
attested  by  two  witnesses  (54  Geo.  3,  c.  56,  s.  4).  But  an 
executory  agreement  for  an  assignment  of  copyright 
apparently  need  not  be  in  writing.  And  informal  executory 
agreements  for  the  sale  or  mortgage  of  ships  seem  now  to 
be  valid  as  between  the  parties,  though  under  earlier  Acts 
it  was  otherwise  (c). 

There  is  "  An  Act  to  avoid  Horse-stealing  "  of  31  Eliz.  c. 
12,  which  prescribes  sundry  forms  and  conditions  to  be 
observed  on  sales  of  horses  at  fairs  and  markets :  and 
"  every  sale  gift  exchange  or  other  putting  away  of  any 


(a)  Cherry  v.  ffeming,  4  Ex.  681, 
19L.  J.  Ex.  681.  Blackstone  (2.  306, 
and  see  note  in  Stephen's  Ck>inm.,  1. 
610,  6th  ed.)  assumed  signatore  to 
be  neoessary. 

(6)  Leyland  t.  StewaH,  4  Oh.  D. 
419,   and  as  to  designs  JetoiU  v. 


Bchkardl,  8  Ch.  D.  404. 

(c)  Maude  and  Pollock  on  Mer^ 
chant  Shipping,  Srd  ed.,  pp.  23,  note, 
33-35.  And  see  the  Amendment 
Act  of  1862,  25  and  26  Vict.  c.  63, 
s.  3. 
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horse  mare  gelding  colt  or  filly,  in  fair  or  market  not  use<l 
in  all  points  according  to  the  true  meaning  aforesaid  shall 
be  void."  The  earlier  Act  on  the  same  subject,  2  &  3  Phil. 
&  Mary,  c.  7,  only  deprives  the  buyer  of  the  benefit  of  the 
peculiar  rule  of  the  common  law  touching  sales  in  market 
overt.  These  statutes  are  believeil  to  be  in  practice 
inoperative. 

B.  Marine  Insurances.  M«ria« 
By  30  Vict.  c.  23,  s.  7,  marine  insurances  must  (with  the  **' 

exception  of  insurances  against  owner's  liability  for  certain 
accidents)  be  expressed  in  a  policy. 

But  the  words  are  not  so  strict  as  those  of  the  repealed 
statutes  on  the  same  subject,  and  the  preliminary  "  slip/' 
which  in  practice  though  not  in  law  is  treated  as  the  real 
contract,  has  for  many  purposes  Ix'en  recognized  by  recent 
decisions.  These  will  be  spoken  of  in  another  place  under 
the  head  of  Agreements  of  Imperfect  Obligation  (Chap. 
XII). 

C.  Transfer  of  Shares.  Tnuitfer 
There  is  no  general  principle  or  provision  applicable  to 

the  transfer  of  shares  in  all  comjjanies.  But  the  general 
or  special  Acts  of  Parliament  governing  classes  of  companies 
or  particular  companies  always  or  almost  always  prescribe 
forms  of  transfer. 

In  cost-book  mining  companies  it  seems  that  no  particu- 
lar form  is  needed,  and  an  executory  contract  for  the  sale  of 
shares  need  not  as  a  rule  be  in  writing.  It  would  be  use- 
less to  enter  here  into  details :  the  reader  will  find  full 
information  in  Mr.  Justice  Lind ley's  treatise,  1.  703  sqq. 

Assuming  joint  stock  partnerships  with  transferable 
shares  to  be  lawful  at  common  law  (which  is  the  better 
opinion)  their  shares  should  be  transferable  without  writing 
in  the  absence  of  agreement  to  the  contrary.  But  for 
reasons  elsewhere  given  this  is  now  of  no  practical 
importance. 

N 
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Promise  to      D.  Acknowledgment  of  barred  debts. 

barred  W       The  operation  of  the  Statute  of  Limitation,  21  Jac.  1,  c. 

^atio  16  in  taking  away  the  remedy  for  a  debt  may  be  excluded 
by  a  subsequent  promise  to  pay  it,  or  an  acknowledgment 
from  which  such  promise  can  be  implied.  The  promise  or 
acknowledgment  if  express  must  be  in  writing  and  signed 
by  the  debtor  (9  Geo.  4^  c.  14,  s.  1)  or  his  agent  duly 
authorized  (19  &  20  Vict.  c.  97,  s.  13).  The  subject  calls 
for  mention  here,  especially  as  the  promise  or  acknowledg- 
ment is  for  some  purposes  a  new  contract.  But  we  say 
more  of  it  under  the  head  of  Agreements  of  Imperfect 
Obligation,  Ch.  XII.  below. 

Foreign  A  short  account  of  some   of  the  foreign   laws  which 

l&VTd  anil'  

logous  to    correspond  more  or  less  closely  to  our  Statute  of  Frauds 
Stat  of      jg  given  in  the  Appendix  (Note  D.). 
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CHAPTEU   IV. 

CON'SIDEUATION. 

The  following  dfscriptiun  of  Consideration  w;us  given  by  CoiuiderA- 
the  Exchequer  Chamber  in  1875:  "A  vaUiable  considera-  *'°"'  ^  * 
tion,  in  the  sense  of  the  law,  may  consist  either  in  8onie 
right,  interest,  profit,  or  benefit  accruing  to  the  one  i)arty, 
or  some  forbearance,  detriment,  loss,  or  responsibility, 
given,  suffered,  or  undertaken  by  the  other "  (a).  An  act 
or  forbearance  of  the  one  party,  present  or  promised,  in  the 
price  for  which  the  promise  of  the  other  is  bought,  and  the 
promise  thus  given  for  value  is  enforceable.  An  informal 
and  gratuitous  promise,  however  strong  may  1x3  the  motives 
or  even  the  moral  duty  on  which  it  is  founded,  is  not 
enforced  by  English  courts  of  justice. 

The  idea  of  Consideration  in  this  generality  is  peculiar  to  ^<»«^ »"» 
England :  and  the  difference  between  it  and  its  nearest  C.^on-  French 
tinental  analogies  is  instructive  enough  to  be  worth  dwelling  ^^* 
upon  a  little.     We  read  in  the  French  Code  Civil,  following 
Pothier :  "  L'obligation  sans  cause,  on  sur  unc  fausse  cause, 
ou  sur  une  cause  illicite,  ne  pent  avoir  aucun  eflFet "  (b). 
Looking  at  this  text  alone,  nothing  would  at  first  sight  seem 
more  natural  to  an  English  lawyer  than  simply  to  translate 
cause  by  consideration.    But  let  him  turn  to  a  French 
commentary  on  the  Code,  and  he  finds  no  distinct  and 
comprehensive  definition  of  ca  u^e  as  a  legal  term  of  art, 

(a)  Currie  v.  Misa,  L.  R.  10  Er.  Oa^  Co.  L.  R.  10  Q.  B.  92,  95 ;  and 

At  p.  162,  per  Car.  referring  to  Com.  the  definitions  of  the  I.  C.  A.  in 

Dig.  Action  on  the  Gaee,  ANrumpeit  Note  A,  in  the  Appendix  below. 

B.  1-15.     Cp.  Evam,  Appendix  to  {b)  Code  Cir.  1131,  Pothier  Obi. 

Pothier  on  Obligationn,  No.  2,  and  §  42. 
Edjwart  Hi*jhray  Board  v.  Harroir 
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but  a  scholastic  discussion  o{  ejfficieiit,  final,  and  imjmlsive 
causes  (a).  Going  on  to  see  what  is  in  fact  inchided  in  the 
cause  of  the  French  law,  we  find  it  wider  than  our  Con- 
sideration in  one  way  and  narrower  in  anotlier.  On  the 
one  hand  the  existence  of  a  natural  [i.e.  moral]  obligation, 
or  even  of  a  real  or  supposed  duty  in  point  of  honour  only  (6), 
may  be  quite  enough.  Nay,  the  deliberate  intention 
of  conferring  a  gratuitous  benefit,  where  such  intention 
exists,  is  a  suflicient  foundation  for  a  binding  unilateral 
promise:  "Dans  les  contrats  de  bienfaisance,  la  liberalite 
que  Tune  des  p«irties  veut  exercer  envers  Tautre  est  une 
cause  suffisante  de  Tengagement  qu'elle  contracte  envers 
elle."  (Pothier,  I.e.)  (c).  The  meaning  of  sana  cause 
seems  accordingly  to  be  confined  to  cases  of  what  we  should 
call  total  failure  (as  distinguished  from  mere  absence)  of 
consideration  (d).  On  the  other  hand  there  is  this  limita- 
tion, that  the  promisee  must  have  an  interest  in  the  subject- 
matter  of  the  promise  which  is  apparent  and  capable  of 
estimation  (Pothier  §§  54,  55,  60).  This  doctrine  seems  to 
have  arisen  from  a  doubtful  extension,  if  not  a  misunder- 
standing, of  the  technical  rules  which  governed  the  Eoman 
Stipulation.  Of  course  a  contract  between  A.  and  B.  cannot 
as  a  rule  give  a  right  of  action  to  C,  but  the  maxim  Altei'i 
stipulaH  nemo  potest  (e)  is  relied  on  by  French  jurispru- 
dence as  equivalent  to  the  wider  general  proposition  that  a 
promise  by  A.  to  B.  to  do  something  for  C's  benefit  gives 
no  right  of  action  to  any  one.  Pothier  puts  this  case  :  The 
owner  of  a  wall  opposite  my  friend's  window  promises  at 
my  request  to  whitewash  it  so  as  to  give  my  friend  more 


(a)  Demolombe,  Cours  du  Code 
Nap.  24.  829. 

(6)  ''Ddsir  de  Batisfairc  aux  loia 
de  rhonneur  et  de  la  d^Iutatesse." 
Sirey  and  Gilbert,  Codes  Annot^s, 
ad  loo.;  Demolombe,  op.  cit.  p.  835. 

(c)  The  same  in  the  modem  law, 
pee  extract  from  Rogron  in  Lang- 
dt'.ll's  Sel.  Ca.  on  Cont.  169. 

{d)  Deiroljmbe,  op.  cit.  p.  342. 

(0  D.  45.  1  de  V.  o.  88,  §  17; 
L  8.  19,  §  4.    The  rule  could  always 


be  escaped  by  inserting  a  liquidnted 
penal  sum  payable  to  the  stipulator  : 
a  Stipulation  thus  framed.  Will  you 
p»y  so  much  to  J.  S.  on  such  a  day? 
would  be  naught^,  but  if  it  ran,  Will 
you  pay  so  much  to  me  if  you  do 
not  pay  J.  S.  ?  it  was  good  enough. 
It  is  not  quite  clear  from  Brscton^s 
language  (fo.  100  a-&}  whether  he 
meant  to  contradict  the  rule  of  the 
civil  law. 
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light :  I  cannot  sue  him  for  not  doing  it,  though  I  had 
promised  to  pay  him  for  it  and  should  have  been  liable  to 
pay  for  the  work  if  done.  In  Knglish  phrase  the  rule  would 
seem  to  come  to  this: — there  can  be  no  contract  where  the 
nature  of  the  agreement  is  such  that  the  promisee  could 
recover  only  nominal  damages  for  a  breach  of  it.  But  it 
seems  the  doctrine  is  not  much  favoured,  and  slight  circum- 
stances are  laid  hold  of  to  exclude  its  application,  rjj.  a 
contingent  legal  liability  of  the  promi-ee  in  respect  of  the 
subject-matter.  The  Code  (.4rt.  1119)  expresses  no  more 
in  terms  than  the  Latin  maxim,  but  is  of  course  construed 
in  the  same  way  (a).  In  the  (vivil  Code  of  Lower  Canada, 
however,  we  find  the  English  conmderatlon  intHnluccd, 
professedly  as  a  synonym  of  ciixise  (ss.  984,  989):  it  would 
seem  therefore  that  the  English  jurisprudence  on  this  point 
has  been  there  introduced  by  English  lawyei-s,  and  has  in 
effect  supplanted  the  French  by  its  greater  convenience  and 
simplicity.  Notyrithstanding  these  differences  it  seems 
possible  that  the  English  Consideration  may  owe  some  part 
of  its  origin  to  the  Roman  Causa.  The  Roman  theory  whe- 
ther in  its  classical  or  in  its  modem  shape  falls  short  of  the 
completeness  and  common  sense  of  our  own ;  but  only  one 
step  seems  wanting  (6).  If  the  Roman  lawyers  or  the 
civilians  in  modem  times  had  ever  fairly  asked  themselves 
what  were  the  common  elements  in  the  various  sets  of 
facts  which  under  the  name  of  causa  made  various  kinds 
of  contracts  actionable,  they  could  scarcely  have  failed  to 
extract  something  equivalent  to  our  Consideration. 

The  fact  that  they  did  not  take  that  step  is  much  more  Hlrtorj 
difficult  to  account  for  than  the  fact,  if  a  fact  it  be,  that  we  pngifgh 
did.     But  the  history  of  the  English  doctrine  is  obscure,  at  cpncep- 
least  the  present  writer  has  found  it  so.     The  most  we  can 
affirm  is  that  the  general  idea  was  formed  somewhere  in 
the  latter  part  of  the  fifteenth  century  ;  that  at  the  same 

(a)  Codes  AnnoU.-i,  ad  loc;  De-      taking  it:    D.   19.   5.   de    praescr. 
molombe,  op.  dt.  p.  193.  verbis,  15  ;  Hnnter'd  Roman  Law, 

(6)  TJIpian  once  comes  near   to      373. 
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time  or  a  little  later  niidttni  pactihin  lost  its  ancient  mean- 
ing, (viz,  an  agreement  not  made  by  specialty  so  as  to 
support  an  action  of  covenant,  or  falling  within  one  of 
certain  classes  so  as  to  support  an  action  of  debt)  and  came 
to  mean  what  it  does  now ;  and  that  the  word  Considera- 
tion in  the  sense  now  before  us  came  into  use,  at  least  as 
a  settled  term  of  art,  still  later.     It  is  hardly  needful  to 
mention  that  in  the  early  writers  considerare,  consideratio 
always  mean  the  judgment  of  a  court :   this  usage  has 
been  preserved  down  to  our  own  time  in  the  judgments  of 
the  common  law  courts  in  the  form  "  It  is  considered  "  {a). 
Case  in  87      The  early  cases  of  actions  of  assumpsit,  of  which  we 
gave  a  specimen  in  the  last  chapter,  show  by  negative 
evidence  which  is  almost  conclusive  that  in  the  first  half 
of  the  15th  century  the  doctrine  of  Consideration  was 
quite  unformed.     But  in  1459  we  find  a  great  advance  in 
a  case  to  which  we  have  already  referred  as  showing  that 
an  action  of  debt  would  then  lie   on   any  consideration 
executed.     The  case  was  this :  Debt  in  the  Common  Pleas 
on  an  agreement  between  the  plaintiff  and  defendant  that 
plaintiff  should  marry  one  Alice,  the  defendant's  daughter, 
on  which  marriage   defendant  would   give   plaintiff  100 
marks.     Averment  that  the  marriage   had   taken   place 
and  the  defendant  refused  to  pay.    Dan  vers,  J.  said :  "  The 
defendant  has  Qmd  pro  quo :  for  he  was  charged  with  the 
marriage  of  his  daughter  and  by  the  espousals  he  is  dis- 
charged, so  the  plaintiff  has  done  what  was  to  be  paid  for. 
So  if  I  tell  a  man,  if  he  will  carry  twenty  quarters  of  wheat 
of  my  master  Prisot*s  to  G.,  he  shall  have  40s.,  and  there- 
upon he  Ciirry  them,  he   shall  have   his  action  of  debt 
against  me  for  the  408. ;  and  yet  tlie  thing  is  not  done  for 
me,  but  only  by  my  command :  so  here  he  shows  that  he 
has  performed  the  espousals,  and  so  a  good  cause  of  action 

(a)  By  the  Judicature  Acts  the  which  disfigures  most  of  our  modem 

form  has  been  altered  to  "  It  is  ad-  reforms.     "  It  is  doomed  "  would  at 

iudged,"  apparently  from  the  wanton  least  have  been  solemn  and  English 

love  of  leaving  nothing  unchanged  if  change  there  must  needs  be. ' 
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has  accnieil  to  him:  otherwise  if  he  had  not  performed 
them  "  (a).  Hoile,  J.  agreed :  Prisot,  C.  J.  and  Danby,  J. 
thought  such  an  action  not  maintainable  except  on  a 
specialty,  and  an  objection  was  also  taken  to  the  jurisdic- 
tioa  on  the  ground  of  marriage  being  a  spiritual  matter 
(cp.  p.  172,  supra) :  the  case  was  adjourned  and  the  result 
is  not  stated.  It  is  pretty  clear  however  that  Danvers  at 
any  rate  had  grasped  the  leading  and  charact^Tistic  point 
of  the  modem  learning  of  Consideration — namely  that 
when  a  thing  is  done  at  a  man's  request  the  law  does  not 
ask  whether  it  is  for  his  apparent  benefit,  but  takes  it  as 
against  him  to  be  of  the  value  he  has  himself  chosen  to 
put  upon  it  The  word  is  not  here  used,  but  the  thing  is 
expressed  by  Quid  'pro  quo:  so  it  is  in  another  curious 
case  of  the  same  year,  where  a  bond  given  for  an  assign- 
ment of  debts  was  decreed  in  Chancery  to  be  cancelled,  for 
the  reason  that  no  duty  (b)  was  vested  in  the  assignee  by 
the  assignment,  so  that  he  had  not  Quid  piv  quo  for  his 
bond.  Whence  it  seems  that  an  assignment  of  debts  was 
not  then  recognized  as  creating  any  right  which  could  be 
enforced  in  equity  (c).  Some  time  later  we  find  the  prin- 
ciple expressed  thus :  If  I  promise  J.  S.  a  certain  sum  for 
the  commons  [board]  of  J.  D.  an  action  of  debt  lies  for  this, 
''  car  la  ley  intend  que  J.  D.  est  un  tiel  per  que  service  jeo 
aie  advantage  "  (cZ).  In  the  Doctor  and  Student  (A.D.  15f30) 
we  find  substantially  the  modem  doctrine,  though  this  last 
point  is  not  particularly  mentioned.  The  following  pas« 
sage  shows  that  the  notion  of  nudum  puctum  was  then 
completely  transformed : — 

(a)  M.  37  H.  6.  8,  pL  18.  pi.  33,  one  objection  Uken  wm  that 

(6)  Sie  in  the  book :  the  word  la  it  was  not  shown  what  the  builder 

here  and    elsewhere    need  with  a  was  to  have  for  his  work.    But  I 

double  aspect)  like  oUi^tio,  as  ddft  suspect  the  idea  is  not  so  much  of  a 

BtiU  isL    The  phrase  quid  pro  quo  quid  pro  q¥o  to  support  the  promise, 

seems  to  be  of  native  English  growth:  as  that  without  reward  there  could 

Du  Cange  at  any  rate  Imows  it  only  be  no  relation  of  hiring  and  serriee 

as  an  English  term  of  art.  to  found  a  duty  of  dobig  the  work 

(c)  Ha  37  H.  6,  13,  pL  3.    In  properly, 
the  earlier  case  above  cited  (p.  155)  {d)  1  RoL  Ab.  593,  pi.  7,  dtins 

of  an  action  for  not  building  a  mill  17  K  4.  5 ;  and  see  other  cases  and 

mcooiding  to  promise,  3  H.  6,  36,  dicta  there  coUected. 
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DoctorAnd  And  a  nude  or  naked  promise  is  where  a  man  promisetli  another 
Studeiii.  ^Q  gjyg  jj^ijjj  certain  money  such  a  day,  or  to  build  an  house,  or  to  do 
him  such  certain  service,  and  nothing  is  assigned  for  the  money,  for 
the  building,  nor  for  the  service ;  these  be  called  naked  promises 
because  there  is  nothing  assigned  why  they  should  be  made  ;  and  I 
think  no  action  lieth  in  those  cases,  though  they  be  not  performed. 
(Dial.  2,  c.  24.) 

Not  many  lines  below  this  passage  the  luord  Considera- 
tion is  used,  but  in  such  a  way  as  to  make  it  probable  that 

^^' ,      the  writer  did  not  reo^ard  it  as  a  technical  term.     But  so 
mentfl  in  °  .  , 

Sharing-  far  as  we  know  the  first  full  discussion  of  Consideration  by 
Steotton  ^^^*  name  is  in  Plowden*s  report  of  Sharington  v. 
Mich.  7  &  Strotton  (Mich.  7  &  8  Eliz.)  (a).  The  question  in  the 
case  was  whether  natural  love  and  affection  was  a  good 
consideration  to  support  a  covenant  to  stand  seised  to  uses. 
The  action  was  trespass,  and  the  defendants  justified  as 
servants  of  parties  entitled  under  the  covenant.  The 
argument  for  the  plaintiflFs  insists  on  "value  or  recom- 
pense  "  as  the  essence  of  Consideration,  and  shows  a  full 
understanding  of  the  law  in  its  modem  sense.  Among 
other  cases  marrying  the  promisor's  daughter  at  his  request 
is  put  as  a  good  consideration.  The  argument  for  the 
defendants  is  long  and  desultory,  and  goes  into  much 
irrelevant  matter  about  Aristotle,  the  utility  of  marriage, 
and  the  Law  of  Nature :  and  the  notion  is  brought  in  that 
the  consideration  for  a  promise  must  show  some  apparent 
benefit  to  the  promisor :  it  is  said  that  a  promise  to  pay 
money  in  consideration  of  marriage,  such  as  above  men- 
tioned,would  be  nudum  pactum  but  for  regard  to  Nature  (6). 
It  is  also  said  that  every  deed  imports  a  consideration, 
namely  the  will  of  him  that  made  it.  But  this  seems  a 
desperate  argument.  For  it  must  be  remembered  that  the 
common  law  rule  of  a  deed  wanting  no  consideration  at  all 
was  inapplicable  (c).     Before  the  ^Statute  of  Uses  a  merely 

(a)  Plowd.  298,  802.  been  of  first  impression. 

(&)  It  is  curious  that  the  case  was  (c)  The  passage  is  dted  in  some 

argued  on  principle  without  any  re-  modem  books  as  an  illustration  of 

ference  to  precedents  in  the  Court  or  authority  for  that  rule,  but  mani- 

of  Chancery.    It  can  scarcely  have  festly  per  incuriam» 


} 
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gratuitous  agreement  or  declaration  of  uses  without  any 
transfer  of  legal  possession  was  ineffectual  to  create  a  use 
even  if  made  by  deed :  and  the  Statute  executes  a  legal 
estate  only  where  before  the  Statute  there  would  have 
been  a  use  enforceable  in  equity.  In  the  result  the  Court 
held  that  the  covenant  was  eflFectual  to  transfer  the  use, 
natural  love  and  aflfection  being  a  sufficient  consideration 
to  support  it.  It  does  not  appear  whether  they  were  pre- 
pared to  go  the  whole  length  of  the  argument  for  the 
defendants  and  hold  natural  love  and  affection  a  good 
consideration  for  contracts  of  all  sorts. 

As  is  well  shown  by  this  case,  the  question  of  Considera-  Tmeorigin 
tion  was  of  importance  in  the  learning  of  Uses  before  the  ^ine^^' 
statute  (a).     And  the  reflection  is  obvious  that  both  the  ^»P?  >«^ 
general  conception  and  the  name  of  Consideration  may  ^^  ^' 
well  have  had  their  origin  in  the  Court  of  Chancery  and 
the  law  of  uses,  and  have  been  thence  imported  into  the 
law  of  contracts  rather  than  developed  by  the  common 
law  courts.     On  this  hypothesis  (which  however  is  not 
offered  with  any  confidence  ^) )  the  connexion  with  the 
Roman  causa  would  if  anything  be  more  likely  than  on 
the  other.     A  more  complete  search  than  we  have  been 
able  to  make  might  perhaps  be  rewarded  by  the  discovery 
of  positive  evidence  on  this  point. 

It  was  the  work  of  a  long  time  to  settle  the  doctrine  in  Fluctua- 
all  points  as  we  now  have  it.     A  curious  illustration  of  the  ^"^^^J^the 

*^  ,        .  ,  doctrine  m 

extent  to  which  it  was  left  open  even  in  the  last  century  modem 
is  furnished  by  Pillans  v.  Van  Mierop  (c).     The  actual  p^!^  ^, 
decision  was  on  the  very  sound  principle  (characteristic,  as  Van  Mie- 
we  have  seen,  of  our  law)  that  "  any  damage  to  another  or  '^^* 
suspension  or  forbearance  of  his  right  is  a  foundation  for 
his  undertaking  and  will  make  it  binding,  though  no  actual 
benefit  accrues  to  the  party  undertaking  "  (cl).     But  Lord 

(a)  Only  the  precautions  long  em-  in  his  book  on  "The  Common  Law'* 

bodied  in  the  practice  of  convey-  (Boston,  1881),  and  deserves  careful 

ancers  prevent    it  from    being  so  attention.     See  Introduction. 

stiU.  (c)  3  Burr.  1664.  (A.D.  1765.) 

{b)  A  different  one  has  been  put  {d)  Per  Yate?,  J.  at  p.  1674, 
forward  by  Mr.  O.  W.  Holmps,  junr., 
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Promifles 

founded 

on  moral 

duty: 

BuppoBod 

binding 

tiU 

Eastwood 

r.  Kenyon. 


Past  con- 
sideration 
ineffectual 


Mansfield  threw  out  the  suggestion  (which  Wihnot,  J. 
showed  himself  inclined  to  follow,  though  not  wholly  com- 
mitting himself  to  it)  that  there  is  no  reason  why  agree- 
ments in  wAting,  at  all  events  in  commercial  afiairs,  should 
not  be  good  without  any  consideration.  "A  nvdum  paduvi 
does  not  exist  in  the  usage  and  law  of  merchants.  I  take 
it  that  the  ancient  notion  about  the  want  of  consideration 
was  for  the  sake  of  evidence  only  ...  in  commercial 
cases  amongst  merchants  the  want  of  consideration  is  not 
an  objection"  (a).  It  is  true  that  this  was  and  has  re- 
mained a  solitary  dictum  barren  of  results  ;  its  anomalous 
character  was  rightly  seen  at  the  time  and  it  has  never 
been  foHowed  (6) ;  but  the  fact  that  such  an  opinion  could 
be  expressed  at  all  from  the  bench  is  suflSciently  striking. 
This  suggestion  of  setting  up  a  new  class  of  Formal  Con- 
tracts (for  such  would  have  been  the  effect)  came,  as  it  was, 
too  late  to  have  any  practical  influence.  But  if  it  had 
occurred  a  century  or  at  any  rate  two  centuries  earlier  to 
a  judge  of  anything  like  Lord  Mansfield's  authority,  the 
whole  modem  development  of  the  English  law  of  contract 
might  have  been  changed,  and  its  principles  might  have 
been  (with  only  minute  theoretical  differences)  assimilated 
to  those  of  the  law  of  Scotland. 

Another  point  of  great  importance  remained  open  even 
in  practice  down  to  a  much  later  time.  The  anomalous 
doctrine  that  the  existence  of  a  previous  moral  obligation 
is  enough  to  support  an  express  promise  was  held  by 
eminent  judges  a  few  generations  back,  and  was  overruled 
only  in  1840  by  the  decision  of  the  Exchequer  Chamber 
that  "a  mere  moral  obligation  arising  from  a  past  benefit 
not  conferred  at  the  request  of  the  defendant "  is  not  a 
good  consideration  (c),    A  question  still  not  free  from  un- 


(a)  8  Burr.  1669-70. 

(6)  In  1778  it  was  distinctly  con- 
tradicted by  the  opinion  of  the 
Judges  delivered  to  the  House  of 
Lords  in  Rann  v.  ffughes,  7  T.  R. 
850,  n ;  ''AU  contractsare,by  the  laws 
of  Englsoid,  distinguished  into  agree* 


ments  by  specialty  and  agreements 
by  parol ;  nor  is  there  any  such 
third  class,  as  some  of  the  counsel 
have  endeavoured  to  maintain,  as 
contracts  in  writing/' 

(c)  Eastwood  v.  Kenyon,  11  A.  & 
E.  488,  446. 
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certainty  is  whether  a  past  benefit  is  in  any  case  a  good 
consideration  for  a  subsequent  promise.     On  principle  it 
should  not  be.     For  the  past  service  was  either  rendered 
without  the  promisor's  consent  at  the  time,  or  with  his 
consent  but  without  any  intention  of  claiming  a  reward  as 
of  right,  in  neither  of  which  cases  is  there  any  foundation 
for  a  contract  (a) ;  or  it  was  rendered  with  the  promisor's 
consent  and  with  an  expectation  known  to  him  of  reward 
as  justly  due,  in  which  case  there  were  at  once  all  the 
elements  of  an  agreement  for  reasonable   reward.     It  is  Supposed 
said,  however,  that  services  rendered  on  request,  no  definite  ticmit 
promise  of  reward  being  made  at  the  time,  are  a  good  con-  Lampleigli 
sideration  for  a  subsequent  express  promise  in  which  the  Wait 
reward  is  for  the  first  time  defined.     But  there  is  no  satis- 
factory  modern  instance   of  this  doctrine,  and  it  would 
perhaps  now  be  held  that  the  subsequent  promise  is  only 
evidence  of  what  the  parties  thought  the  service  worth  (b). 
It  is  also  said  that  the  voluntary  doing  by  one  party  of  Perform- 
something  which  the  other  was  legally  bound  to  do  is  a  anothw'i 
good  consideration  for  a  subsequent  promise  of  recompense.  ^^^  ^"^y* 
But  the  authority  for  this  proposition  is  likewise  found  to 
be  imsatisfactory.     Not  only  is  it  scanty  in  quantity,  but 
the   decisions,  so   far  as   they   did   not  proceed   on   the 
now  exploded  ground   that  moral  obligation  is  a  suffi- 
cient consideration,  appear  to  rest  on  facts   establishing 
an  actual  tacit  contract  independent  of  any  subsequent 
promise. 

Another    exceptional   or    apparently    exceptional   case  Acknow- 
ledgment 

of  barred 

(a)  '*  It  is  not  reasonable  that  one  ference  between  debt  and  assumpsit  debts, 

man  should  do  another  a  kindness,  in  this  respect :  it  was  held  that  a 

and  then  charge  him  with  a  reoom-  past  consideration  would  not  sup- 

pense."  1  Wms.  Saund.  856.  port  an  action  of  debt,  but  (on  the 

(ft)  LampUigh  v.  BrathwaU,  Hob.  theory  that  iu  assumpsit  the  con- 

105,  and  1  Sm.  L.  C;  see  per  Erie,  tractual  relation  of  the  parties  was 

C.  J.,  18  C.  B.  N.  S.  at  p.  740.  The  not  the  cause  of  action,  but  only  a 

case  of  Bradford  v.  RouUtoriy  decided  sort  of  inducement  of  it)  that  it  was 

by  the  Irish  Court  of  Exchequer  in  enough  for  •  assumpsit.      Marsh  v. 

1858,  wiU,  for  English  lawyers  at  Bainiford,  2  Leon.  Ill,  Sidenham  v. 

least,  hardly  outweigh  this  dictum.  Worlington,  ib.  224 ;  O.  W.  Holmes, 

At  an  earlier  time  there  was  a  dif-  The  Common  Law,  286,  297. 
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which  certainly  exists  is  that  of  a  debt  barred  by  the 
Statute  of  Limitation,  on  which  the  remedy  may  be 
restored  by  a  new  promise  on  the  debtor's  part.  The 
theory  is  that  the  legal  remedy  is  lost  but  the  debt  is  not 
destroyed,  and  the  debt  subsisting  in  this  doi-mant  condi- 
tion is  a  good  consideration  for  a  new  promise  to  pay  it. 
This  is  not  logically  satisfying,  for  obviously  there  is 
no  real  equivalent  for  the  new  promise,  and  the  only 
motive  that  can  generally  be  assigned  for  it  is  the  feeling 
that  it  would  be  morally  wrong  not  to  pay.  It  would  be 
better  to  say  at  once  that  the  law  of  limitation  does  not 
belong  to  substantive  law  at  all,  but  is  a  special  rule  of 
procedure  made  in  favour  of  the  debtor,  who  may  waive 
its  protection  if  he  deliberately  chooses  to  do  so  (a). 

Historically  the  truth  of  the  matter  seems  to  be  that 
suitors  and  judges  have  made  attempts  in  various  direc- 
tions to  strain  legal  principle  for  the  purpose  of  making 
people  fulfil  promises  or  pay  for  services  which  could  not 
easily  be  said  to  have  been  really  contracted  for,  but  which 
also  represented  benefits  they  were  never  intended  to  have 
for  nothing.  These  attempts  were  in  part  favoured  by  the 
confused  and  fictitious  manner  in  which  all  quasi- 
contractual  transactions  were  treated ;  request,  considera- 
tion, and  promise  having  become,  instead  of  the  names  of 
real  facts,  counters  for  pleaders  to  play  with.  In  many 
cases  the  enterprise  failed,  in  some  it  succeeded.  The 
residue  of  successes  appears  in  a  few  anomalous  rules  still 
laid  down  by  the  text-writers  (6). 

The  Indian  Contract  Act  (s.  25)  (c)  has  not  only  pre- 


(a)  See  more  on  this  point  in 
Ch.  XII. 

(&)  I  am  miable  either  to  give  any 
good  reaaon  for  omitting  this  topic 
of  past  consideration  in  former 
editions,  or  to  add  anything  of  sub- 
stance to  the  excellent  discussion  of 
it  by  Sir  W.  B.  Anson  (Principles 
of  &e  English  Law  of  Contract, 
85-95). 

(e)  An  agreement  made  without 
oonsideratiun  is  void,  unless 


(1 )  It  is  expressed  in  writing  and 
r^^tered  under  the  law  for  the 
time  being  in  force  for  the  registra- 
tion of  assurances,  and  is  made  on 
account  of  natural  love  and  affection 
between  parties  standing  in  a  near 
relation  to  each  other ;  or  unless 

(2)  It  is  a  promise  to  compensate, 
wholly  or  in  part,  a  person  who  has 
already  voluntarily  done  something 
for  the  promisor,  or  something  which 
the  promisor  was  legally  comp  Uable 
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served  but  extended  the  rules  of  English  law  as  to  the 
validity  of  promises  to  give  a  rccompt^nse  for  benefits 
already  received.  But  it  has  rightly  discarded  the  fiction 
of  a  past  consideration,  and  treats  these  rules  i\s  positive 
exceptions  to  the  principle  that  an  agreement  made  with- 
out consideration  is  void.  It  keeps,  however,  the  doubtful 
doctrine  that  a  consideration  executed  on  actual  re<}uest 
iK-ill  support  a  subsequent  express  promise  (s.  2,  sub- 
s.  d). 

It  is  a  corollary  from  the  rule  above  shown  (pp.  181, 18;})  Adequacy 
to  be  a  distinguishing  mark  of  English  jurisprudence  that  riij^tion 
the  amount  of  the  consideration  is  not  material.   "The  value  »»*  ^- 
of  all  things  contracted  for  is  measured  by  the  apiK'tite  of  21||^ 
the  contractors,  and  therefore  the  just  value  is  that  which 
they  be  contented  to  give  "  (a). 

It  is  accordingly  treated  as  an  "  elementary  principle 
that  the  law  will  not  enter  into  an  im^uiry  as  to  the 
adei)uacy  of  the  consideration  "  (6).  This  is  of  long  stand* 
ing,  and  illustrated  by  many  cases.  **  When  a  thing  is  to 
be  done  by  the  plaintiff,  be  it  never  so  small,  this  is  a 
sufficient  consideration  to  ground  an  action "  (c).  "  A.  is 
possessed  of  Blackacre,  to  which  B.  has  no  manner  of  right, 
and  A.  desires  B.  to  release  him  all  his  right  to  Blackacre, 
and  promises  him  in  consideration  thereof  to  pay  him  so 
much  money ;  surely  this  is  a  good  consideration  and  a 
good  promise,  for  it  puts  B.  to  the  trouble  of  making  a  re- 
lease "  ((/).  The  following  are  modern  examples.  If  a 
man  who  owns  two  boilers  allows  another  to  weigh  them, 
this  is  a  good  consideration  for  that  others  promise  to  give 


to  do;  or  ualejs 

(3)  It  is  A  promUe  made  in 
writing  and  signei  by  the  person 
to  be  chai^^  therewith,  or  by  bis 
Agent  ffenendly  or  specially  au- 
thorized in  that  behalf,  to  pay 
wholly  or  in  part  a  debt  of  which 
the  creditor  might  have  enforced 
payment  but  for  the  law  for  the 
limitation  of  suits. 

In  any  of  these  cases,  such  an 


agreement  is  a  contract. 

(a)  Hibbes,  Leviathan,  pt  1. 
c.  15. 

(6)  Wcstl<tlr  V.  Adams,  5  C.  B. 
N.  S.  243,  2(55,  24  L.  J.  C.  P.  271, 
per  Byles,  J. 

(c)  aturl^  T.  Albany,  Cro.  Eliz. 
67,  and  see  Cro.  Car.  70,  and  mar- 
ginal references  there. 

(d)  Holt,  C.  J.  12  Mod.  459. 
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them  up  after  such  weighing  in  as  good  condition  as  before. 
*'  The  defendant "  said  Lord  Denman  "had  some  reason  for 
wishing  to  weigh  the  boilers,  and  he  could  do  so  only  by 
obtaining  permission  from  the  plaintifif,  which  he  did 
obtain  by  promising  to  return  them  in  good  condition. 
We  need  not  inquire  what  benefit  he  expected  to 
derive"  (a).  So  parting  with  the  possession  of  a  document, 
though  it  had  not  the  value  the  parties  supposed  it  to 
have  (6),  and  the  execution  of  a  deed  (c),  though  invalid 
for  want  of  statutory  requisites  (d),  have  been  held  good 
considerations.  In  the  last  mentioned  case  the  justice  of 
the  decision  was  very  plain:  the  deed  was  an  appren- 
ticeship indenture  which  omitted  to  set  forth  particulai-s 
required  by  the  statute  of  Anne  then  in  force  (e) : 
the  apprentice  had  in  fact  served  his  time,  so  that  the 
benefit  of  the  consideration  had  been  fully  enjoyed.  In 
like  manner  a  licence  by  a  patentee  to  use  the  patented 
invention  is  a  good  consideration  though  the  patent  should 
turn  out  to  be  invalid  (/).  In  a  late  case  in  the  Supreme 
Court  of  the  United  States  a  release  of  a  supposed  right  of 
dower,  which  the  parties  thought  necessary  to  confirm  a 
title,  was  held  a  good  consideration  for  a  promissory  note(V/). 

Same  rule  Decided  cases  in  equity  to  the  same  efiect  are  not  wanting. 

m  equity,  j^  j^^  been  held  that  a  transfer  of  railway  shares  on  which 
nothing  has  been  paid  is  a  good  consideration  (h) ;  and  that 
if  a  person  indebted  to  a  testator's  estate  pays  the  probate 
and  legacy  duty  on  the  amount  of  the  debt,  this  is  a  good 
consideration  for  a  release  of  the  debt  by  the  residuary 


(a)  BaMrUlf/e  v,  Firmstonej  8  A. 
&  £.  743. 

(6)  Hai{jh  V.  Bro6k8  (Q.  B.  and 
Ex.  Ch.),  10  A.  &  E.  309,  320,  334. 
Or  letting  the  promisor  retain 
possession  of  a  document  to  which 
the  promisee  is  entitled  :  UaH  v. 
Mile$,  4  C.  B.  N.  S.  371,  27  L.  J. 
0.  P.  218. 

(c)  Cp.  Jones  v.  WaitCf  9  CI.  and 
F.  101. 

(d)  See  note  (6),  p.  189. 


(e)  8  Ann.  c.  5  (9  in  Buffh.)  rep. 
Inland  Revjenue  Bepeal  Act  1870, 
33  &  34  Vict  c  99.  See  now  the 
Stamp  Act  1870,  83  &  34  Vict.  c. 
97,  8.  40. 

(/)  Laioes  v.  Purser,  26  L.  J. 
Q.  B.  25. 

iff)  Syles  V.  Cluidicicl',  18  Wallace 
141. 

{h)  CheaUy.  KenxcardyZ  De  G. 
&  J.  27. 
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legatees  (a) :  a  strong  case,  for  this  view  was  an  after- 
thonght  to  support  a  transaction  which  was  in  origin  and 
intention  certainly  gratuitous,  and  in  substance  an  incom- 
plete voluntary  release ;  the  payment  was  simply  by  way 
of  indemnity,  it  being  thought  not  right  that  the  debtor 
should  both  take  his  debt  out  of  the  estate  and  leave  the 
estate  to  pay  duty  on  it.  The  consent  of  litjuidators  in  a 
voluntary  winding-up  to  a  transfer  of  shares  is  a  good  con- 
sideration for  a  guaranty  by  the  transferor  for  the  payment 
of  the  calls  to  become  due  from  tlie  transferee  (fc).  An 
agreement  to  continue — i.e.  not  to  determine  immediately 
— ^an  existing  seivice  terminable  at  will,  is  likewise  a  good 
consideration  (c).  The  principle  of  all  these  cases  may  bo 
summed  up  in  the  statement  made  in  so  many  words  by  ' 
the  judges  in  more  than  one  of  them,  that  the  promisor  has 
got  all  that  he  bargained  for.  There  has  been  another 
rather  peculiar  case  in  equity  which  was  to  this  effect.  An 
agreement  is  made  between  a  creditor,  principal  debtor, 
and  surety  under  a  continuing  guaranty,  by  which  no  new 
undertaking  ia  imposed  on  the  surety,  but  additional 
remedies  are  given  to  the  creditor,  which  he  is  to  enforce 
if  requested  to  do  so  by  the  surety.  Held  that  if  by  his 
own  negligence  the  creditor  deprives  himself  of  the  benefit 
of  these  remedies,  the  surety  is  discharged.  The  real  mean- 
ing of  what  is  there  said  about  consideration  seems  to  bo 
that  as  between  the  creditor  and  the  surety  it  is  not 
material  (d).  Closely  connected  in  principle  with  the  fore-  CouBidera 
going  class  of  cases,  though  not  identical  with  them,  is  the  ^^"SJ^, 
rule  that  the  consideration  for  a  promise  may  well  be  con-  g<nt 
tingent,  that  is,  it  may  consist  in  the  doing  of  something 


(a)  Taylor  T.  3famier$f  1  Ch.  48, 
by  Turner,  L.  J.  duA,  Knight  Bruce 
L.  J. 

(6)  Cl€ve  V.  Financial  Corporation, 
16  £q.  363,  375. 

(f)  Gravdy  v.  Barnard,  18  Eq. 
518. 

{d)  WaUon  v.  AUcocl\  4  D.  M.  G. 
242.  The  guaranty  waa  deter- 
minable by  notice  from  the  surety, 


and  it  wab  suggested  by  way  of  sup- 
pl^'ing  a  new  consideration  that  on 
the  faith  of  the  creditor's  increased 
remedy  the  surety  might  in  fact  have 
abstained  from  determining  it.  But 
surely  this  wiU  not  do :  the  true 
ground  is  the  creditor's  original  duty 
to  the  surety,  which  covers  sub- 
tequently  acquired  rights  and 
remedies. 
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Inade- 
quAcy  plus 


by  the  promisee  which  he  need  not  do  unless  he  chooses, 
but  which  being  done  by  him  the  contract  is  complete  and 
the  promise  binding.  If  a  tradesman  agrees  to  supply  on 
certain  terms  such  goods  as  a  customer  may  order  during 
a  future  period,  he  cannot  sue  the  customer  for  not  order- 
ing any  goods,  but  if  the  customer  does  order  any  the  con- 
dition is  fulfilled,  the  consideration  is  perfected,  and  there 
is  a'  complete  contract  which  the  seller  is  bound  to 
perform  (a). 

Inadequacy  of  consideration  coupled  with  other  things 
"^ertfUv^s  ^^^y  however  be  of  great  importance  as  evidence  of  fraud, 
in  Equity:  ^c.,  when  the  validity  of  a  contract  is  in  dispute:  and  it 
XI.       '    has  been  considered  (though  the  better  opinion  is  other- 
wise) to  be  of  itself  sufficient  ground  for  refusing  specific 
performance.     This  subject  will  be  examined  under  the 
head  of  Undue  Influence,  Ch.  XL,  post. 

Reciprocal  promises  may  be  and  in  practice  .constantly 

are  the  consideration  for  one  another,  and  so  constitute  a 

M^Th*^"'  binding  contract.     It  is  said  that  in  order  to  be  a  good 

possible:    consideration  a  promise  must  be  a  promise  to  do  something 

If'j^^^^  which  the  promisor  has  the  means  of  performing ;  but  this 

proposition,  though  affirmed  by  an  authority  little  short  of 

judicial  (6), seems  unwarrantably  wide.    The  true  limitation, 

it  is  submitted,  is  that  the  thing  promised  must  be  in  itself 

possible,  and  such  as  the  promisor  is  legally  competent  to 

perform ;  this  last  point  is  what  the  cases  cited  for  the 

general  statement  really  go  to  show,  though  certainly  there 

are  some  dicta  much  more  largely  expressed  (c).     In  this 


Reciprocal 
promise 
OS  con- 


(a)  G,  N.  Ry.  Co,  v.  Withavii,  L  R. 
9  C.  P.  16.  Contra  a  rec«;nt  case  in 
New  York  (Benjamin  on  Sale,  55), 
and  see  Mr.  Wald's  note  here.  Cer- 
tainly there  is  some  difiSculty  in 
accepting  the  doctrine  in  this  form : 
and  the  better  view  seems  to  be 
that  the  so-called  agreement  of  the 
seller  is  really  a  continuing  offer 
which,  while  unrevoked,  becomes  a 
binding  promise  when  accepted  by 
an  order  of  goods  in  conformity  with 


its  terms. 

(6)  2  Wms.  Saund.  480. 

(c)  Hadam,  v.  Skcneood,  10  Binjr. 
540,  Nerot  v.  Wallace,  3  T.  R  17, 
where  the  dicta  of  Lord  Kenyon, 
G.  J.  and  Ashhurst,  J.  are  those 
meant  in  the  text.  Buller  and 
Grose,  J  J.  confined  their  judgments 
to  the  true  ground  of  the  case,  viz. 
that  the  agreement  then  in  question 
was  illegal  as  being  against  the  policy 
of  the  b.inkrupt  laws. 
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form  the  proposition  is  completely  covered  by  the  general 
law  touching  imposBible  and  unlawful  agreements,  and  wc 
know  of  nothing  that  requires  us  to  lay  dovni  any  wider 
rule  as  part  of  the  distinct  learning  of  consideration.  There 
is  certainly  no  general  rule  that  a  promise  cannot  be  sued 
on  unless  the  promisor  had  in  fact  the  means  of  perfoiming 
it  when  he  made  it ;  and  if  we  said  that  the  undertaking 
of  a  legal  liability  is  not  to  be  deemed  a  consideration 
unless  the  liability  be  substantial,  we  should  be  setting  up 
in  another  shape  the  often  exjiloded  supposition  that  the 
adequacy  of  the  consideration  can  be  inc^uired  into. 

It  is  certain  however  that  a  promise  which  is  to  be  a  Miut  be 
good  consideration  for  a  reciprocal  promise  must  be  such  as  ^bleT* 
can  be  enforced  :  it  must  therefore  be  not  only  lawful  and 
in  itself  possible,  but  reasonably  definite.  Thus  a  promise 
by  a  son  to  his  father  to  leave  off  making  complaints  of  the 
father's  conduct  in  family  affairs  is  no  good  consideration 
to  support  an  accord  and  satisfaction,  for  it  is  too  vague  to 
be  enforced  {a).  And  upon  a  conveyance  of  real  estate 
without  any  pecuniary  consideration  a  covenant  by  the 
grantee  to  build  on  the  land  granted  such  a  dwelling-house 
as  he  or  his  heirs  shall  think  proper  is  too  vague  to  save 
the  conveyance  from  being  voluntary  within  27  Eliz.  c.  4  (6). 

For  the  same  reason,  neither  the  promise  to  do  a  thing  Must  not 
nor  the  actual  doing  of  it  will  be  a  good  consideration  if  thing  one 
it  is  a  thing  which  the  party  is  already  bound  to  do  either  »  alrewly 
by  the  general  law  or  by  a  subsisting  contract  with  the  other  yrnfrally 
party  (c).     It  is  obvious  that  an  express  promise  by  A.  to  B.  **■"  ***  f** 
to  do  something  which  B.  can  already  call  on  him  to  do  can  to  do. 
in  contemplation  of  law  produce  no  fresh  advantage  to  B. 
or  detriment  to  A.     But  the  doing  or  undertaking  of  any- 

(«)   White  ▼.  mueU,  23  L.  J.  Er.  210. 

S6  :  this  seems  the  ratio  decidendi^  {c)  See  Leake,  618  ;  and,  besides 

thongb  BO  expressed  only  by  Parke,  authorities  there  given,  Deacon  v. 

B.  who  asked  in  the  course  of  argn-  Gridleyt  15  C.  R  295,  24  L.  J.  C.  P. 

ment, '*  Is  an  agreement  by  a  father  17,  and  the  judgment  on  the  7th 

in  consideration  that  his  son  wiU  not  plea   in   Maualieu  v.    Ifodg$on,  16 

bore  him  a  binding  contract  ?*'  Q.  B.  689,  20  L.  J.  Q.  B.  839. 

(6)  JioBher  v.    WiUiamf,  20  Kq. 
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tiling  beyond  what  one  is  already  bound  to  do,  though  of 
the  same  kind  and  in  the  same  transaction,  is  a  good  con- 
sideration. A  promise  of  reward  to  a  constable  for  render- 
ing services  beyond  his  ordinary  duty  in  the  discovery  of 
an  offender  is  binding  (a) :  so  is  a  promise  of  extra  pay  to 
a  ship's  crew  for  continuing  a  voyage  after  the  number  of 
hands  has  been  so  reduced  by  accident  as  to  make  the 
voyage  unsafe,  so  that  the  crew  are  not  bound  to  proceed 
under  their  original  articles  (6).  Again  there  will  be  con- 
sideration enough  for  the  promise  if  an  existing  right  is 
altered  or  increased  remedies  given.  Thus  an  agreement 
to  give  a  debtor  time  in  consideration  of  his  paying  the 
same  interest  that  the  debt  already  carries  is  inoperative, 
but  an  agreement  to  give  time  or  accept  reduced  interest 
in  consideration  of  having  some  new  security  would  be  good 
cind  binding.  The  common  proviso  in  mortgages  for  reduc- 
tion of  interest  on  punctual  payment — i.e,  payment  at  the 
very  time  at  which  the  mortgagor  has  covenanted  to  pay 
it — seems  to  be  without  any  consideration,  and  it  is  con- 
ceived that  if  not  under  seal  such  a  proviso  could  not  be 
enforced  (c).  Again  the  rule  does  not  apply  if  the  promise 
is  in  the  nature  of  a  compromise,  that  is  if  a  reasonable 
doubt  exists  at  the  time  whether  the  thing  promised  be 
already  otherwise  due  or  not,  though  it  should  be  after- 
wards ascertiiined  that  it  was  so.  The  reason  of  this  will 
be  more  conveniently  explained,  so  far  as  it  needs  explana- 
tion,  when  we  speak  presently  of  forbearance  as  a  con- 
sideration. 
But  may         In  the  case  where  the  party  is  already  bound  to  do  the 

bfi  of  & 

thing  one    s^Kie  thing,  but  Only  by  contract  with  a  third  person,  there 
id  bound     jg  gome  difference  of  opinion.     But  there  seems  to  be  no 

to  a  third  . 

person  to     solid  reason  why  the  promise  should  not  be  good  in  itself, 
and  therefore  a  good  consideration.     It  purports  to  create 

((t)  EnfjUtud  V.  IJanddon,  11  A.  &  against,  however,  if  bo  desired,  by 

E.  856.  fixing    the    times     for    *' punctual 

{b)  HartUy  v.  Ponmnby,  7  E.  &  payment  '*  a  single  day  earlier  than 

B.  872,  26  L  J.  Q.  B.  322.  those    named    in    the    mortgagor's 

(r)  This  could  be  at  once  provided  covenant. 
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a  new  and  distinct  right,  which  must  always  be  of  some 
value  in  law,  and  may  be  of  appreciable  value  in  fact.  B. 
may  well  be  much  interested  in  A.'s  performing  his  con- 
tract with  C,  but  yet  so  that  the  circumstances  which  give 
him  an  interest  in  fact  do  not  give  him  any  interest  which 
he  can  assert  in  law.  The  power  to  claim  A.'s  performance 
in  his  ow^n  right  will  then  be  valuable  to  liiui,  and  why 
may  he  not  entitle  himself  to  it  by  contract,  and  bind  him- 
self to  pay  for  it  ?  This  opinion  has  been  expressed  and 
acted  on  in  the  Court  of  Exchequer  (a),  and  seems  implied 
in  the  judgment  of  the  majority  of  the  Court  of  Common 
Pleas  in  a  ca.se  decided  some  weeks  earlier  (6),  which  affords 
a  curious  modem  example  of  a  class  of  agreements  already 
mentioned  as  having  in  former  times  given  rise  to  much 
litigation  and  even  to  conflicts  of  jurisdiction.  An  uncle 
wrote  to  his  nephew  in  these  tenns :  "  I  am  glad  to  hear  Shadwell 
of  your  intended  marriage  with  E.  N. ;  and  as  I  promised  Jj^^y 
to  help  you  at  starting  I  am  happy  to  tell  you  that  I  will 
pay  to  you  one  hundred  and  fifty  pounds  yearly  during  my 
life,"  subject  to  a  contingency  not  material  to  l)e  now  stated. 
The  marriage  took  place,  and  for  several  years  this  annuity 
was  paid ;  after  which  it  fell  into  arrear,  the  uncle  died, 
and  the  nephew  sued  his  executors.  It  was  pleaded 
amongst  other  things  that  the  marriage  was  not  at  the 
testator's  request  and  that  there  was  no  consideration  for 
the  promise.  Erie,  C.  J.  and  Keating,  J.  held  (but  with- 
out saying  in  terms  that  the  existence  of  the  engagement 
to  marry  at  the  date  of  the  uncle's  promise  could  make  no 
difference)  that  on  the  whole  the  marriage  must  be  taken 
to  have  been  at  the  testator  s  request,  and  so  was  a  suffi- 
cient consideration.  Byles,  J.  dissented,  thinking  that  as 
no  express  request  appeared,  so  none  could  be  implied,  for 

(a)  SeolMon  v.  Pegfj^  6  H.  ft  N.  of  an  actual  right,  that  of  rescind- 

295,  30  L.  J.  £x.  225.     The  prin-  ing  the  contract  with  C.'s  consent : 

ciple  may  also  be  put  in  this  way,  Anson,  p.  81. 

that   A.  bin4s  himself   to   B.   not  (6)  ShadweU  v.  ShadtctU,  9  C.  B. 

merely  not   to  break  his  contract  N.  S.  159,  30  L.  J.  C.  F.  145. 
with  C.^  but  to  forbear  the  exercise 

o2 
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the  nephew  was  already  bound  to  the  marriage  and  tlie 
uncle  knew  it :  he  stated  the  rule  to  be  that  a  promise  to 
do  what  one  is  already  bound,  though  only  to  a  third  per- 
son, to  do,  cannot  be  a  consideration  (a);  and  he  seemed 
disposed  to  treat  it  as  a  matter  of  public  policy.  Unless 
put  on  that  ground,  indeed,  it  would  amount,  as  was  pointed 
out  in  the  Exchequer  (6),  to  saying  that  a  man  cannot 
have  an  interest  in  the  performance  of  a  contract  made  with 
another. 

But  even  if  we  do  regard  the  rule  of  law  as  paramount 
to  the  interest  of  the  parties — a  view  for  which  it  may  bo 
said  that  as  a  matter  of  fact  an  individual  citizen  might 
often  find  it  less  troublesome  to  pay  a  man  for  performing 
his  legal  duty  than  to  take  the  proper  steps  for  making 
him  perform  it — there  still  appcara  to  be  good  reason  for 
the  distinction.  To  allow  promises  to  be  binding  if  made 
in  consideration  of  the  promisee  doing  or  undertaking 
what  he  is  already  bound  generally  or  to  the  promisor  to 
do  would  be  to  give  direct  encouragement  to  breaches  of 
public  and  private  duty.  But  where  the  duty  is  to  a  thiid 
person  only,  this  reason  does  not  apply ;  the  encourage- 
ment to  unlawful  conduct,  if  any,  is  too  remote  and  pre- 
carious to  count  for  anything. 

Rules  as  to      The  doctrine  of  Consideration,  especially  this  last  part 

S<m  ex-"^    ^f  ^^>  ^^^  ^^^^  extended  with  not  very  happy  results  be- 

tended  to   yond  its  proper  scope,  which  is  to  govern  the  formation  of 

charge  of    contracts,  and  has  been  made  to  regulate  and  restrain  the 

contracts,   discharge  of   contracts.     For  example,  where  there  is  a 

contract  of  hiring  with  a  stipulation  that  the  wages  due 

shall  be  forfeited  in  the  event  of  the  servant  being  drunk, 

a  promise  not  under  seal  to  pay  the  wages  notwithstanding 

((/)  And  so  thought  some  of  the  time  that  an  agreement  to  execute 

judges  in  Jones  v.   Waite,  5  Bing.  a   Beparati<in    deed    could    not    be 

N.  C.  341,  351,  356.     But  the  actual  directly  enf<»rced. 
decision  there  (lA.,  9  CI.  &  F.  101)  (h)  Per  Vinde^B,  Scoison  v.  Pegfjy 

would  be  a  clear  authority  the  other  supra, 
wav,  hod  it  not  1>etn  assumed  at  the 
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a  forfeiture  is  not  binding  without  a  new  cousiJeration  ((/). 
But  it  is  thought  unnecessary  to  enter  here  on  this  matteri 
which  the  reader  will  find  set  forth  in  the  notes  to  Cumber 
V.  Wane  (h).  It  is  still  the  rule  of  English  law  that  a  debt 
of  lOOl.  may  be  perfectly  well  discharged  by  the  creditors 
acceptance  of  a  peppercorn  at  the  same  time  and  place  at 
which  the  100/.  are  payable,  or  of  ten  shillings  at  an  earlier 
day  or  at  another  place,  but  that  nothing  less  than  a  release 
under  seal  will  make  his  acceptance  of  99/.  in  money  at 
the  same  time  and  place  a  good  discharge  (c) :  although 
modern  decisions  have  confined  this  absurdity  within  the 
narrowest  possible  limits  (b). 

If  it  is  agreed  between  creditor  and  debtor  that  the  The  con- 
duty  shall  be  performed  in  some  particular  way  ditiferent  ^p*J^? 
from  that  originally  intended,  this  may  well  be  binding :  ^oo  <>£ 
for  the  creditor's  undertaking  to  do  something  different 
though  only  in  detail  from  what  he  at  first  undertook  to 
do,  or  even  relinquishing  an  option  of  doing  it  in  more 
ways  than  one,  would  be  consideration  enough,  and  the 
Court  could  not  go  into  the  question  whether  it  gave  any 
actual  advantage  to  the  creditor.  But  if  the  new  agree- 
ment amounts  to  saying  that  the  debtor  shall  at  his  own 
option  perform  the  duty  as  at  first  agreed  upon  or  in  some 
other  way,  it  cannot  be  binding  without  a  new  considera- 
tion :  as  where  an  entire  sum  is  due,  and  there  is  an  agree- 
ment to  accept  payment  by  instalments,  this  would  bo 
good,  it  seems,  if  the  debtor  vmdertook  not  to  tender  the 
whole  sum:  but  in  the  absence  of  anything  to  show  such 
an  undertaking,  the  agreement  is  a  mere  voluntary  in- 


(a)  Monhnan  v.  Sheplierdton,  11  express  the  contrary.  The  rule  in 
A.  &  £.  411.  Pinnd's  case,  it  may  be  noted,  though 

(b)  1  Sm.  L.  0.  341  sqq.,  see  the  paradoxical,  is  not  anomalous.  It  b 
existing  law  summed  up,  pp.  351  the  strictly  logical  result  of  carrying 
— 356.  out  a  general  principle  beyond  the 

{c)  PinruTt  ca.   5  Co.  Rep.  117.  bounds  within  which  it  is  reasonably 

The  Indian  Contract   Act  (s.   63,  applicable, 
illnst.  h)  is  accordingly  careful  to 
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dulgence,  and  the  creditor  remains  no  less  at  liberty  to 
demand  the  whole  sum  than  the  debtor  is  to  pay  it  (a). 
Loasorfor-      The  loss  or  abandonment  of  any  right,  or  the  forbearance 
ofrighteas^  exercise  it  for  a  definite  or  ascertainable  time,  is  for 
conridera-  obvious  reasons  as  good  a  consideration  as  actually  doing 
something.     In  Mather  v.  Lord  Maidstone  (6)  the  loss  of 
collateral  rights  by  the  promisee  supported  a  promise  not- 
withstanding that  the  main  part  of  the  consideration  failed. 
The  action  was  on  a  bill  of  exchange.     This  bill  was  given 
and  indorsed  to  the  plaintiff  as  in  renewal  of  another  bill 
purporting  to  be  accepted  by  the  defendant  and  indorsed 
to  the  plaintiff.     The  plaintiff  gave  up  this  first  bill  to  the 
defendant ;  thirty  days  afterwards  it  was  discovered  that 
it  was  not  really  signed  by  the  defendant :  yet  it  was  held 
that  he  was  liable  on  the  second  bill,  for  the  plaintiff  had 
lost  his  remedy  against  the  other  parties  to  the  first  bill 
during  the  time  for  which  he  had  parted  with  the  possession 
of  it,  and  that  was  consideration  enough. 
Forbear-        As  to  forbearance,  the  commonest  case  of  this  kind  of 
Bue:  must  consideration  is  forbearing  to  sue.      The  forbearance  or 
^J^J        promise  of  it  must  be,  as  we  said,  for  a  definite  or  ascer- 

definite  or  *^  .  .         . 

ascertain-   tainable  time  in  order  to  be  a  good  consideration.     For- 

able  ume.  ^j^arance  for  a  reasonable  time  is  enough,  for  it  can  be 

ascertained  as  a  question  of  fact  what  is  a  reasonable  time 

in  any  given  case :  and  an  undertaking  in  terms  which 

are  in  themselves  vague,  such  as  "  forbearing  to  press  for 

immediate  payment"  may  be  construed  by  help  of  the 

circumstances  and  context  as  meaning  forbearance  for  a 

reasonable  time  (c). 

There  That  which  is  forborne  must  also  be  the  exercise  or 

actual  or    enforcement  of  some  legal  or  equitable  right  which  is  at 


(a)  McManui  v.  Barl-f  L.  R.  5  case  of  Alliance  Bank  t.  Broom^  2 

Ex.  65.  Dr.  ft  Sm.  289,  which  at  first  sight 

(6)  18  C.  B.  273,  26  L.  J.  C.  P.  looks  like  a  decision  that  a  promise 

800.  to  forisear  suing  for  no  time  in  par- 

(c)  Oldenhaw  v.  King  (Ex.  Ch.)  ticular  is  a  good  consideration,  is 

2  H.  ft  N.  517,  27  L.  J.  Ex.  120,  perhaps   to  be   supported  on  this 

and  see  1  Wms.  Saund.  225.    The  ground. 
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least  reasonably  believed  to  exist      This   is  simply  the  f>ona^ 
converse  of  a  rule  already  given.     As  a  promise  by  A.  to  S^t 
B.  is  naught  if  it  is  only  a  promise  to  do  something  A.  is 
already  bound,  either  absolutely  or  as  against  B.,  to  do,  so 
it  is  equally  worthless  if  it  is  a  promise  not  to  do  some- 
thing which  B.  can  already,  as  a  matter  either  of  public 
or  of  private  right,  forbid  A.  to  do.     Such  is  the  theoretical 
expression  of  the  rule,  if  we  assume  the  existing  rights  of 
the  parties  to  be  known :  but  as  in  practice  they  often  are  Why  oom- 
not  known,  but  depend  on  questions  of  law  or  of  fact,  or  ^^1^. 
both,  which  could  not  be   settled    without   considerable  iog- 
trouble,  common  sense  and  convenience  require  that  com- 
promises of  doubtful  rights  should  be  recognized  as  binding, 
and  they  constantly  are  so  recognized.     Unless  we  chose 
to  treat  these  as  an  exception,  which  would  be  absurd,  the 
statement  must  be  modified  thus — A  promise  by  A.  to  6. 
not  to  do  some  thing  or  to  prosecute  some  claim  is  not  a 
good  consideration  if  A.  knows  that  the  thing  is  one  which 
B.  can  already  forbid  him  to  do,  or  that  the  claim  has  no 
foundation  (a).    "  Every  day  a  compromise  is  effected  on  the 
ground  that  the  party  making  it  [a  doubtful  claim]  has  a 
chance  of  succeeding  in  it,  and  if  he  honaJUle  believes  he 
has  a  fair  chance  of  success,  he  has  a  reasonable  ground  for 
suing  and  his  forbearance  to  sue  will  Constitute  a  good 
consideration.    When  such  a  person  forbears  to  sue  he 
gives  up  what  he  believes  to  be  a  right  of  action  and  the 
other  party  gets  an  advantage   ...    It  would  be  another 
matter  if  a  person  made  a  claim  which  he  knew  to  be  un- 
founded and  by  a  compromise  derived  an  advantage  under 
it :  in  that  case  his  conduct  would  be  fraudulent "  (ft). 

This  rule  applies  in  the  case  (which  apart  from  authority 
might  possibly  seem  doubtful)  where  the  claim  given  up  is 
on  a  disputed  promise  of  marriage  (c).    The  real  considera- 

(a)  Perhapa  we  might  iwld  "  or  if  above, 

by  reaaonable   diligence   be  might  {b)  CaUithery.Bitchofeheim^'L.'R. 

know  ',**  btit  mofra  probably  means  5  Q.  B.  449, 452,  per  Cockbum,  C.J. 

of  knowledge  would  only  be  evidence  (r)  Keenan  v.  ffandUyj  2  D.  J. 

of   actual  knowledge.     Cp.  p.  46,  S.  283. 
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tion  and  motive  of  a  compromise,  as  well  in  our  law  as  in 
the  civil  law  and  systems  derived  from  it,  is  not  the  sacri- 
fice of  a  right  but  the  abandonment  of  a  claim  (a).  A 
partial  compromise  in  which  the  undertaking  is  not  simply 
to  stay  or  not  to  commence  legal  proceedings,  but  to 
conduct  them  in  some  particular  manner  or  limit  them  to 
some  particular  object,  may  well  be  good :  but  here  again 
the  forbearance  must  relate  to  something  within  the  proper 
scope  of  such  proceedings.  A  promise  to  conduct  proceed- 
ings in  bankruptcy  so  as  to  injure  the  debtor's  credit  as 
little  as  possible  is  no  consideration,  for  it  is  in  truth  merely 
a  promise  not  to  abuse  the  process  of  the  Court  (6). 

Reaction  The  main  end  and  use  of  the  doctrine  of  Consideration 
general  ^^  ^"^  modem  law,  whatever  may  have  been  its  precise 
doctrine  of  origin,  is  to  fumish  us  with  a  reasonable  and  comprehensive 
tion  on  set  of  rules  which  can  be  applied  to  all  informal  contracts 
contracts    -^ithout  distinction  of  their  character  or  subject-matter. 

under  seal.  ^  ^  ^  ^        ^ 

Formal  contracts  remain,  strictly  speaking,  outside  the 
scope  of  these  rules,  which  were  not  made  for  them,  and 
for  whose  help  they  had  no  need.  But  it  was  impossible 
that  so  general  and  so  useful  a  legal  conception  as  that  of 
Consideration  should  not  make  its  way  into  the  treatment 
of  formal  contracts,  though  with  a  different  aspect.  The 
ancient  validity  of  formal  contracts  could  not  be  amplified, 
but  it  might  be  restrained :  and  in  fact  both  the  case-law 
and  the  legislation  of  modern  times  shew  a  marked  tendency 
to  cut  short  if  not  to  abolish  their  distinctive  privileges,  and 
to  extend  to  them  as  much  as  possible  the  free  and  rational 
treatment  of  legal  questions  which  has  been  developed  in 
modern  times  by  the  full  recognition  of  informal  trans- 
actions. 

Most  con-  There  is  some  reason,  as  we  have  seen,  to  believe  that 
Equitj."  "^  ^^  doctrine  of  Consideration  owes  its  origin  to  the  Court 

(a)  Trifjge  v.  LavaUie,  15  Moo.       Wilhy  v.  Elgtt,  L.  R.  10  0.  P.  497. 
P.  C.  271,  2»2  (a  case  from  Lower  (ft)  Braceicdl  v.   WiUiam,  L.  R. 

Canada,  then  under  old  Fr.  law) ;      2  C.  P.  196. 
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of  Chancery  :  and  by  that  Court  its  fullest  application  was 
maintained  in  modem  times.    A  merely  gratuitous  contract 
under  seal  is  legally  enforceable  (with  some  peculiar  ex- 
ceptions) unless  it  can  be  shown  that  behind  the  apparently 
gratuitous  obligation  there  is  in  fact  an  unlawful  or  immoral 
consideration.     Courts  of  equity  did  not,  in  the  absence  of 
any  special  ground  of  invalidity,  interfere  with  the  legal 
effect  of  formal  instruments :  but  they  would  not  extend 
their   special   protection   and    their   special   remedies   to 
agreements,  however  formal,  made  without  consideration. 
A  voluntary  covenant,  though  under  seal,  "  in  equity,  where  No  specific 
at  least  the  covenantor  is  living  (a),  or  where  specific  per-  J^^^  ™" 
formance  of  such  a  covenant  is  sought,  .  .  stands  scarcely,  voluntary 
or  not  at  all,  on  a  better  footing  than  if  it  were  contained  though  by 
in  an  instrument  unsealed  "  (6).     And  this  restriction  is  ^*'®"^- 
not  affected  by  the  union  of  legal  and  equitable  jurisdiction 
in  the  High  Court  of  Justice. 

Even  the  first  part  of  our  statement  must  be  taken  with 
a  qualification  of  some  importance  to  which  allusion  is 
made  in  the  passage  just  cited.  The  rule  that  a  court  of 
equity  will  not  grant  specific  performance  of  a  gratuitous 
contract  is  so  well  settled  that  it  is  needless  to  cite  further 
authorities  for  it:  and  it  is  not  to  be  overlooked  that 
whereas  the  other  rules  that  limit  the  application  of  this 
peculiar  remedy  are  of  a  more  or  less  discretionary  kind, 
and  founded  on  motives  of  convenience  and  the  practical 
requirements  of  procedure  rather  than  on  legal  principle, 
this  is  an  absolute  and  unqualified  rule  which  must  be  con- 
sidered as  part  of  the  substantive  law. 

It  is  the  practice  of  equity,  however,  at  all  events  when  But  exist- 
the  want  of  consideration  is  actively  put  forward  as  an  ^naidera- 
objection  (and  the  practice  must  be  the  same,  it  is  con-  ^^^  ™*y 

be  shown 


aliunde* 


(a)  We  shall  see  under  the  head  if  the  donor,  or  even  his  representa- 

of  undue  influence  that  a  system  tives,  choose  within  any  reasonable 

of  presumptions  has  been  established  time  afterwards  to  dispute  it. 

which  makes  it  difficult  in  many  (6)  Per  Knight  Bruce,  L.  J.  Keke- 

cases  for  persons  claiming  under  a  mih  v.  Manning^  1  D.  M.  6.  176. 

Tolontary  deed  to  uphold  its  validity  188. 
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ceived,  when  the  objection  is  made  by  way  of  defence  in  an 
action  for  specific  performance)  to  admit  evidence  of  an 
agreement  under  seal  being  in  fact  founded  on  good  con- 
sideration, where  the  deed  expresses  a  nominal  consideration 
(a)  or  no  consideration  at  all  (6),  though  (save  in  a  case  of 
fraud  or  illegality)  a  consideration  actually  inconsistent 
with  that  expressed  in  the  deed  could  probably  not  be 
shown  (a). 
Equity  Closely  connected  with  this  in  principle  is  the  rule  of 

eff«jt  to  ^*  equity  that  although  no  consideration  is  required  for  the 
im^fect  validity  of  a  complete  declaration  of  .trust,  or  a  complete 
transfer  of  any  legal  or  equitable  interest  in  property,  yet 
an  incomplete  voluntary  gift  creates  no  right  which  can  be 
enforced.  Certain  recent  decisions  have  indeed  shown  a 
tendency  to  infringe  on  this  rule  by  construing  the  circum- 
stances  of  an  incomplete  act  of  bounty  into  a  declaration 
of  trust,  notwithstanding  that  the  real  intention  of  the 
donor  was  evidently  not  to  make  himself  a  trustee,  but  to 
divest  himself  of  all  his  interest  (c).  But  these  have  been 
disapproved  in  still  later  judgments  which  seem  entitled  to 
more  weight  (d). 


{a)  Le^fchiUVt  ca.  1  £q.  231. 

(6)  UandLy  Ry»  <C*  Ikxk  Co,  v.  L, 
<6  N.  W.  Ry.  Co,  8  Ch.  942. 

(c)  Richardton  t.  RichardMn^  8 
£q.  686,  Morgan  t.  Mail^ton,  10  £q. 


475. 

(d)  WarriTier  v.  Rogers,  16  Eq. 
340,  Richards  v.  Delbridge,  18  £q. 
11,  Moore  v.  Moore^  ih,  474,  HearUey 
V.  NichoUon,  19  Eq.  238. 


f 
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CHAPTER  V. 
Persons  affected  by  Contract. 

General  Rules  as  to  Parties, 

The  original  and  simplest  type  of  contract  is  an  a^ee-  Orlgliial 
ment  creating  an  obligation  between  certain  persona.  The  <^^ci. 
persons  are  ascertained  by  their  description  as  individuals, 
and  not  by  their  satisfying  any  general  claims  description : 
or,  more  shortly,  they  are  denoted  by  proper  names  and  not 
by  class-names  (a).  And  the  persons  who  become  parties 
in  the  obligation  created  by  the  agreement  are  the  persons 
who  actually  conclude  the  agreement  in  the  first  instance, 
and  those  only.  The  object  of  this  chapter  will  be  to  point 
out  the  extent  to  which  modem  developments  of  the  law 
of  contract  have  altered  this  primary  type  either  by  modi- 
fications co-extensive  with  the  whole  range  of  contract  or 
by  special  classes  of  exceptions. 

The  fundamental  notion  from  which  we  must  take  our 
depirture  is  one  that  our  own  system  of  law  has  in  common 
with  the  Roman  system  and  the  modem  law  of  other 
civilized  countries  derived  therefrom.  There  is  some 
evidence  that  we  ourselves  got  this  (together  with  other 
principles  of  the  law  of  contract)  from  Roman  sources. 
However  that  may  be,  we  find  it  as  firmly  established  in 
our  own  system  as  in  the  Roman  from  a  very  early  date, 

(a)  Sayigny,  ObL  S  53  (2. 16),  q).      ndly,  td.  §|  53-70,  pp.  17186. 
on  the  subject  of  this  chapter  gene- 
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Legal  ef  • 
fectri  con- 
fined to 
contract- 
ing parties. 


Thia 

maxim  to 
be  deve- 
loped. 


though  it  happens  not  to  be  definitely  expressed  in  a 
general  form  in  any  of  our  authorities.  A  wide  statement 
of  the  principle  may  be  given  in  the  shape  of  a  maxim 
thus: 

The  legal  eflFects  of  a  contract  are  confined  to  tlie  con- 
tracting parties. 

This,  like  most  if  not  all  legal  maxims,  is  a  generalization 
which  can  be  useful  only  as  a  compendious  symbol  of  the 
particulars  from  which  it  is  generalized,  and  cannot  be 
understood  except  by  reference  to  those  particulars.  The 
first  step  towards  the  necessary  development  may  be  given 
in  a  series  of  more  definite  but  still  very  general  rules, 
which  we  shall  now  endeavour  to  state,  embodying  at  the 
same  time  those  qualifications,  whether  of  recent  intro- 
duction or  not,  which  admit  of  being  stated  in  an  equally 
general  form. 


Defini 
tions. 


We  give  some  preliminary  definition  of  terms  which  it 
will  be  convenient  to  use  in  extended  or  special  senses.    A 
contract  creates   an  obligation  between   the  contracting 
parties,  consisting  of  duties  on  the  one  part  and  the  right 
to  demand  the  performance  of  them  on  the  other. 
"Creditor'*      Any  party  to  a  contract,  so  far  as  he  becomes  entitled  to 
c.  debtor."  have  anything  performed  under  the  contract,  is  called  the 
creditor.     So  far  as  he  becomes  bound  to  perform  anything 
under  the  contract  he  is  called  the  debtor. 
"Repre-  ^^      Representattan,  representatives,  mean  respectively  suc- 
cession and  the  person  or  persons  succeeding  to  the  general 
rights  and  liabilities  of  any  person  in  respect  of  contracts 
whether  by  reason  of  the  death  of  that  person  or  otherwise. 
A  third  person  means  any  person  other  than  one  of  the 
parties  to  the  contract  or  his  representatives  (a). 


"Third 
person.' 


Rules. 
Parties. 


RvZes,     1.  The  original  parties  to  a  contract  roust  be 
persons  ascertained  at  the  time  when  the  contract  is  made. 


(a)  Contracts  for  the  sale  of  land 
are  enforceable  in  equity  by  and 
against  the  heirs  or  devisees  of  the 


parties.  But  here  the  obligation  is 
treated  as  attached  to  the  particular 
property. 
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2.  Tbe  creditor  can  demand  perfonuancc  from  the  debtor  Third  per- 

aoDt  Dot 

or  his  representatives.     He  cannot  demand  nor  can  the  bound, 
debtor  require  him  to  accept  performance  from  any  third 
person :  but  the  debtor  or  his  representatives  may  perform 
the  duty  by  an  agent. 


3.  No  third  person  can  become  entitled  by  the  contract  Third  per- 
il not 
Utled. 


itself  to  demand  the  performance  of  any  duty  under  the  **"  "^^ 


contract. 

Ujcception,  Provisions  contained  in  a  settlement  made 
upon  and  in  consideration  of  marriage  for  the  lienefit  of 
children  to  be  born  of  the  marriage,  or,  in  the  case  of  a 
woman  marrying  again,  for  the  benefit  of  her  children  by 
any  former  marriage,  may  be  enforced  by  the  persons 
entitled  to  the  benefit  thereof  (a), 

4.  Persons  other  tlian  the  cre<Iitor  may  become  entitled  Attlgn- 
by  representation  or  assignment  to  stand  in  the  creditor's  "*" 
place  and  to  exercise  his  rights  under  the  contract. 

Explanation  1.  Title  by  assignment  is  not  complete  as  Notice  to 
against  the  debtor  without  notice  to  the  debtor,  and  a^*^**""' 
debtor  who  performs  his  contract  to  the  original  creditor 
without  notice  of  any  assignment  by  tbe  creditor  is  thereby 
discharged. 

ExpUination  2.  The  debtor  is  entitled  as  against  the  EquiUee. 
representatives,  and,  unless  a  contrary  intention  appears  by 
the   original   contract,  as   against    the   assignees   of  the 
creditor,  to  the  benefit  of  any  defence  which  he  might  have 
had  against  the  creditor  himsel£ 

(The  following  exceptions  are  given  in  order  to  complete 
the  general  statement.  The  further  discussion  of  them 
however  would  not  be  relevant  to  the  subject  of  this 
chapter.  They  are  connected  in  principle  with  the  cases  of 
a  contract  for  personal  services  or  the  exercise  of  personal 
skill  becoming  impossible  of  performance  by  inevitable 
accident,  of  which  we  speak  in  Ch.  VII.  below.) 

{a)  Seep.  216  below. 
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Excep- 
tions : 
Strictiy 
penonal 
duties* 


StricUy 

penonal 

rights. 


Exception  1.  If  it  appears  to  have  been  the  inteDtion  of 
the  parties  that  the  debtor  should  perform  any  duty  in 
person,  he  cannot  perform  it  by  an  agent,  nor  can  per- 
formance of  it  be  required  from  his  representatives.  Such 
an  intention  is  presumed  in  the  case  of  any  duty  which 
involves  personal  confidence  between  the  parties,  or  the 
exercise  of  the  debtor's  personal  skill. 

Exception  2.  If  it  appears  to  have  been  the  intention  of 
the  parties  that  only  the  creditor  in  person  should  be 
entitled  to  have  any  duty  performed,  no  one  can  become 
entitled  by  representation  or  assignment  to  demand  the 
performance  of  it,  nor  can  such  performance  be  required 
from  the  debtor's  representatives. 

Such  an  intention  is  presumed  if  the  nature  of  the 
transaction  involves  personal  confidence  between  the  parties, 
or  is  otherwise  such  that  "  personal  considerations  "  are  of 
the  foundation  of  the  contract  (a).  (Cp.  Indian  Contract 
Act  1872,  ss.  37,  40.) 

Exception  3.  The  representatives  of  a  deceased  person 
cannot  sue  for  a  breach  of  conti*act  in  a  case  where  the 
breach  of  contract  was  in  itself  a  merely  personal  injury, 
unless  special  damage  to  the  estate  which  they  represent 
has  resulted  from  the  breach  of  contract.  But  where  such 
damage  has  resulted  the  representatives  may  recover 
compensation  for  it,  notwithstanding  that  the  person  whose 
estate  they  represent  might  in  his  lifetime  have  brought 
an  action  of  tort  for  the  personal  injury  resulting  from  the 
same  act  (6). 

These  propositions  are  subject  to  several  special  qualifi- 
cations and  exceptions.     Most  of  the  exceptions  are   of 


(a)  See  Stcvem  v.  Benning,  1  K. 
&  J.  168,  Farraio  v.  Wifaon,  L.  R.  4 
C.  P,  744, 746  ;  Bdbinacm  v.  Daviwn^ 
L.  R.  6  Ex.  269 ;  2  Sm.  L.  C.  88. 
If  in  any  of  these  coses  the  trans- 
action is  continued  by  mutual  con- 
sent, it  is  a  new  contract,  e.g.  if  a 
Bervant  continues  his  service  with  a 
decespcd  niaster's  family,  or  if  a 


painter's  executor,  being  also  a 
painter,  were  to  complete  an  un- 
finished portrait  on  the  original 
terms  at  the  pitter*s  request. 

(6)  See  1  Wms.  Exors.  798.  7th 
ed.  and  Bindshavo  v.  lAiiicashirt  ff 
YorUhire  Btf.  Co,  L.  R.  10  C.  P. 
189  (since  questioned  in  LeggoU  v. 
a.  N.  Ry.  Co.,  1  Q.  B.  D.  599). 
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modern  origin,  and  we  shall  see  that  since  their  establish- 
ment many  attempts  have  been  made  to  ext.end  thenu 
Such  attempts  have  in  some  departments  been  successful, 
while  in  others  exceptions  which  for  some  time  were 
admitted  have  been  more  recently  disallowed. 

We  shall  now  go  through  the  rules  thus  stated  in  order, 
pointing  out  under  each  the  limits  withio  which  exceptions 
are  admitted  in  the  present  state  of  the  law.  The  deci- 
sions which  limit  the  exceptions  arc  for  the  most  part  the 
chief  authorities  to  show  the  existence  of  the  rules,  which 
are  of  so  general  a  kind  as  to  be  rather  assumed  as  the 
groundwork  of  decisions  than  expressly  affirmed. 

Our  first  rule  is  that  tite  o^nyinal  "particH  to  a  contmct  Kale  l. 
must  be  persons  ascertained  at  tlie  time  when  the  contract  ^•'?? 

,  mast  he 

Is  made.    It  is  obvious  that  there  cannot  be  a  contract 


without  at  least  one  ascertaiued  party  to  make  it  in  the  first 
instance:  and  it  is  also  an  elementary  principle  of  law  that  a 
contracting  party  cannot  bind  himself  by  a  floating  obligation 
to  a  person  unascertained.  The  rule  has  been  thus  expressed : 
"A  party  cannot  have  an  agreement  with  the  whole  world  ; 
he  must  have  some  person  with  whom  the  contract  is 
made  "  (a).  It  is  theoretically  possible  to  find  exceptions 
to  this  rule  in  such  cases  as  those  of  promises  or  under- 
takings addressed  to  the  public  at  large  by  advertisements 
or  the  like,  and  sales  by  auction.  But  we  have  shown  at  Xo  nal 
length  in  Cliap.  I.  that  this  view  is  unnecessary  and  unten-  "^P*^"^ 
able,  and  that  in  every  such  case  where  a  contract  is  formed 
it  is  formed  between  two  ascertained  persons  by  one  of  them 
accepting  a  proposal  made  to  him  by  the  other,  though 
possibly  made  to  him  in  common  with  all  other  persons  to 
whose  knowledge  it  may  come. 

{a)  Squire  v.  WhUton,  1  H.  L.  C.  333,  358. 
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Rule  2. 
No  lia- 
bility iixi- 
poeed  on 
third 
penoiis. 


Its  foun- 
dation in 
principle. 


Effects  of  Contract  an  to  Third  Persons, 

The  affirmative  part  of  our  second  rule,  namely  :  Tlte 
creditor  can  demand  perfoi^Tnance  from  the  debtor  or  his 
representatives,  is  now  and  long  has  been,  though  it  was 
not  always,  elementary  (a). 

The  negative  part  of  it  states  that  tJiC  creditor  cannot 
demand,  nor  can  the  debtor  require  him  to  accejyt,  per- 
foinfiiance  from  any  third  person.  This  is  subject  to  the 
explanation  that  the  debtor  or  his  representatives  may 
perform  the  duty  by  an  agent,  which  again  is  modified  by 
the  exception  of  strictly  personal  contracts  as  mentioned  at 
the  end  of  the  rules.     On  this  we  need  not  dwell  at  present. 

It  is  obvious  on  principle  that  it  is  not  competent  to 
contracting  parties  to  impose  liabilities  on  other  persons 
without  their  consent. 

Every  person  not  subject  to  any  legal  incapacity  may 
dispose  freely  of  his  actions  and  property  within  the  limits 
allowed  by  the  general  law.  Liability  on  a  contract  consists 
in  a  further  limitation  of  this  disposing  power  by  a  volun- 
tary act  of  the  party  which  places  some  definite  portion  of 
that  power  at  the  command  of  the  other  party  to  the 


(a)  As  to  the  liability  of  personal 
representatives  on  the  contracts  of 
the  testator  or  intestate  see  1  Wms. 
Sannd.  241-2.  The  old  rule  that  an 
action  of  debt  on  simple  contract 
would  not  lie  against  executors 
where  the  testator  could  have  waged 
his  law  (though  it  is  said  the  ol> 
jection  could  be  taken  only  by 
demurrer)  seems  to  have  been  in 
truth  an  innovation.  See  the  form 
of  writ  for  or  against  executors, 
Fleta  1.  2,  c.  62.  §  9,  and  cp.  F.  N. 
B.  119  M,  121  O  (the  latter  passage 
is  curious  :  if  a  man  has  entered  into 
religion  his  executors  shall  be  sued 
for  his  debt,  not  the  abbot  who 
accepted  him  into  religion  :  see 
p.  81,  n.  (a),  fttpnr),  and  Y.  B.  80 


Ed.  1  (Rolls  ed.)  p.  238.  It  is  said 
however  that  "  Quia  executores  non 
possunt  facere  legem  pro  defuncto, 
petens  probabit  taJliam  suam,  vel  si 
habeat  sectam  secta  debet  exami' 
nan  :'*  Y.  B.  20  &  21  Ed.  1,  p.  456. 
For  the  conftict  of  opinion  l»  to  the 
remedy  by  assumpsit^  see  Reeves 
3.  403,  Y.  B.  Mich.  2.  H.  8.  11,  pi. 
3,  the  strange  dictum  contra  of  Fitz- 
herbert,  Trin.  27  H.  8.  23,  pL  21, 
who  said  there  was  no  remedy  at  aU, 
and  Norwood  v.  Read,  in  B.  R.,  Plow. 
180,  followed  by  Pinrhon*8  ca.  in 
Ex.  Ch.  9  Co.  Rep.  86  b,  where  this 
dictum  was  overruled,  authorities 
reviewed^  ardj^  explained,  and  the 
common  law  settled  in  Eubstance  as 
it  now  19, 
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contract.  So  much  of  the  debtor's  individual  freedom  is 
taken  from  him  and  made  over  to  the  creditor  (a).  When 
there  is  an  obligation  independent  of  contract,  a  similar 
result  is  produced  without  regard  to  the  will  of  the  party : 
the  liability  is  annexed  by  law  to  the  party's  own  wrongful 
act  in  the  case  of  tort,  and  in  the  case  of  quasi-contracts  to 
another  class  of  events  which  may  be  roughly  described  as 
involving  the  accession  of  benefit  through  the  involuntary 
loss  of  another  person  :  but  when  an  obligation  is  founded 
upon  a  true  contract,  the  assent  of  the  person  to  be  bound 
is  at  the  root  of  the  matter  and  is  indispensable  (6). 

The  ordinary  doctrines  of  agency  form  no  real  exception  Agencj : 
to  this.     For  a  contract  made  by  an  agent  can  bind  the  tion^idy* 
principal  only  by  force  of  a  previous  authority  or  subsequent  H*i*w*- 
ratification ;  and  that  authority  or  ratification  is  nothing 
else  than  the  assent  of  the  principal  to  be  bound,  and  the 
contract   which   binds   him  is  his  own  contract     Under 
certain  conditions  there  may  be  a  contract  binding  on  the 
agent  also,  as  we  have  seen  in  Ch.  II.,  but  with  that  we  are 
not  here  concerned.     Another  less  simple  apparent  excep-  WUn 
tion  occurs  in  the  cases  in  which  companies  have  been  held  ^i^^  ^ 
liable  to  fulfil  the  afireements  made  by  their  promoters  equity  to 
before  the  companies  had  any  legal  existence.     These  cases  agre<»- 
howover  proceed  partly  on  the  ground  of  a  distinct  obliga-  "^^* 
tion  having  either  been  imposed  on  the  company  in  its  eorurartu, 
original  constitution,  or  assumed  by  it  after  its  formation  (c), 
partly  on  a  ground  independent  of  contract  and  analogous 
to  estoppel,  namely  that  when  any  person  has  on  certain 
terms  assisted  or  abstained  from  hindering  the  promoters 
of*  a  company  in  obtaining  the  constitution  and  the  powers 


(a)  Cp.  Savigny  Obi.  §  2. 

(6)  Lumley  v.  Ojfe,2  E.  k  B.  216, 
22  L.  J.  Q.  B.  463.  and  Bmc^n  v.  l/aU 
(C.A.),  6  Q.  B.  D.  838,  in  which  the 
principle  of  Lumiey  ▼.  Oye  wa«  up- 
held by  the  majority  of  the  Court, 
show  that  a  stranger  may  be  liable 
in  tort  for  procuring  the  breach  of  a 


contract.  But  this  is  not  an  obliga- 
tion under  the  contract,  any  more 
than  when  A.  sells  his  land  to  B. 
the  duty  of  all  men  to  respect  the 
rights  of  B.  instead  of  A.,  as  owner 
of  that  land,  is  a  duty  under  the 
contract  of  uUe  or  the  conveyance. 
(c)  Lindley  1.  395,  897. 

P 
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sought  by  them,  the  company  when  constituted  must  not 

exercise  its  powers  to  the  prejudice  of  that  person  and  in 

violation  of  those  terms.     The  doctrine  as  now  established 

probably  goes  as  far  as  this,  but  certainly  no  farther  (a). 

Stranger        In  one  case  of  a  suit  in  ecjuity  for  specific  performance  of 

by  award    ^^  award  a  third  person  interested  in  the  subject-matter 

in  equity:  '^as  made  a  party  :  and  Sir  L.  Shadwell  held  that  he  was 

acd  qu,  r       j 

bound  by  the  award,  though  he  had  not  been  a  party  to  the 
reference  and  had  in  no  way  assented  to  it,  but  simply 
knew  of  it  and  remained  passive  (6).  This  decision  does 
not  appear  to  have  been  much  considered,  and  does  appear 
quite  contrary  to  principle.  Moreover  it  cannot  stand  with 
Lord  Cottenham's  decision  in  Tasker  v.  Small  (c)  that  in  a 
suit  for  the  specific  performance  of  a  contract  third  persons 
claiming  an  interest  in  the  subject-matter  are  not  even 
proper  parties :  and  even  without  this  it  is  surely  obvious 
(unless  and  until  a  court  of  final  appeal  shall  think  other- 
wise) that  A.  and  B.  have  no  business  to  submit  C/s  rights 
to  the  arbitration  of  D.  It  is  apprehended  accordingly 
that  this  exception  may  be  treated  as  non-existent. 
Novation.  Another  branch  of  the  same  general  doctrine,  which  on 
principle  is  scarcely  less  obvious,  is  that  the  debtor  cannot 
be  allowed  to  substitute  another  person  s  liability  for  his 
own  without  the  creditor  s  assent.  Some  authorities  wliich 
illustrate  this  are  referred  to  in  a  subsequent  chapter  where 
we  consider  from  another  point  of  view  the  rule  that  a 
contract  cannot  be  made  except  with  the  person  with  whom 
one  intends  to  contract  {d).  When  a  credit/or  assents  at  the 
debtor's  request  to  axxiept  another  person  as  his  debtor  in 
the  place  of  the  first,  this  is  called  a  novation.  Whether 
there  has  been  a  novation  in  any  particular  case  i^  a 
question  of  fact,  but  assent  to  a  novation  is  not  to  be 

(a)  Lindley  1.  400.    Ab  to  ratifi-      parties  aa  showinf?  that  they  adopted 
cation  by  companies  see  p.  1 1 9,  above.      the  reference  and  were  subiitantially 

(b)  Oovett  V.  Rickmondt  7  Sim.  1.      parties  to  it. 

The  CMC  of  Taylor  v.  Parry,  1  Man.  {c)  3  My.  &,  Cr.  63,  followed  in 

k  Gr.  604,  seems  at  first  sight  to  De  Hogkton  v.  Money,  2  Gh.  164. 

make  the  same  way ;  but  there  the  {d)  Bobton  v.  Drutmnond,  2  B.  & 

Gourt  relied  (m  }.)Oaitive  acts  of  the  Ad.  303 ;  tr^/ro,  Gh.  VIII. 


NOVATION.  211 

inferred  from  conduct  unless  tliere  has  been  a  distinct  and 
unambiguous  request  (a).  Such  questions  are  especially 
important  in  ascertaining  who  is  liable  for  the  partnership 
debts  of  a  firm  when  there  has  been  a  change  in  the  mem- 
bers of  the  firm,  or  on  contracts  made  in  a  business  which 
has  been  handed  over  by  one  firm  (whether  carried  on  by 
a  single  person,  a  partnership,  or  a  company)  to  another. 
A  series  of  cases  which  were,  or  were  supposed  to  be,  of 
this  kind  has  arisen  in  late  years  out  of  successive  amalga- 
mations of  life  insurance  companies  (b). 

The  question  may  be  resolved  into  two  parts :  Did  the 
new  firm  assume  the  debts  and  liabilities  of  the  old  ?  and 
did  the  creditor,  knowing  this,  consent  to  accept  the 
liability  of  the  new  firm  and  discharge  the  original 
debtor  (e)  ?  It  would  be  beyond  our  scope  to  enter  at 
large  on  this  subject,  for  an  exposition  of  which  the  reader 
is  referred  to  Mr.  Justice  Lindley's  work  on  Partnership  (d). 

There  exist  however  exceptions  to  the  general  rule.  In  Real  ex- 
certain  cases  a  new  liability  may  without  novation  bej^^^^"* 
created  in  substitution  for  or  in  addition  to  an  existing  nnder 

D    1      A 

liability,  but  where  the  possibility  exists  of  such  an 
exceptional  transfer  of  liabilities  it  is  bound  up  with  the 
correlated  possibility  of  an  exceptional  transfer  of  rights, 
and  cannot  be  considered  alone.  For  this  reason  the 
exceptions  in  question  %ull  come  naturally  to  dur  notice 
under  Eule  4,  when  wo  deal  with  the  peculiar  modes  in 
which  rights  arising  out  of  certain  classes  of  contracts  are 
transferred. 

Apart  from  novation  in  the  proper  sense,  the  creditor 
may  bind  himself  once  for  all  by  the  original  contract  to 
accept  a  substituted  liability  at  the  debtor's  option.     Such 

(a)  Conqueii*$  ca.  1  Ch.  D.  334,  P.  C.  rr,  44. 
341.  («0  1-   435,  408  :  and  as  to  the 

(fr)  It  ia  doalytful  whether  some  of  fren«RaI  pritiotple  of    novation   aee 

theee  were  mally  cases  of  novation  :  WiUon  v.  Uoyd,  16  £q.  60,  74  ;  for 


Horti  ca.  and  Grain*  ca.  1  Cb.      a  later  instance  of    true  novation, 
D.  307,  322.  MiU^t  ca.  3  Ch.  D.  391. 

(c)  See  Rotfe  v.  Fl<nper,  L.  R.  1 

P2 
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an  arrangement  is  in  the  nature  of  things  unlikely  to  occur 
in  the  ordinary  dealings  of  private  persons  amongthemselves. 
But  it  has  been  decided  in  the  winding-up  of  the  European 
Assurance  Society  that  where  the  deed  of  settlement  of  an 
insurance  company  contains  a  power  to  transfer  the  business 
and  liabilities  to  another  company,  a  transfer  made  under 
this  power  is  binding  on  the  policy-holders  and  they  have 
no  claim  against  the  original  company  (a).  In  the  case  of 
a  policy-holder  there  is  indeed  no  subsisting  debt  (a),  but 
he  is  a  creditor  in  the  wider  sense  above  defined  (p.  204), 

Rule  3.  N'o  third  person  can  become  entitled  by  the  con- 
tract itself  to  demand  the  performance  of  any  duty 
under  the  contract. 

Rale  8.  Before  we  consider  the  possibility  of  creating  arbitrary 

oonfen'ed  exceptions  to  this  rule  in  any  particular  cases,  there  are 
on  third     gome    extensive    classes    of   contracts    and    transactions 

analagous  to  contract  which  call  for  attention  as  offering 

real  or  apparent  anomalies. 

Excep-  A.  Contracts  made  by  agents.    Here  the  exception  is 

Agency:     ^^J  apparent.     The  principal  acquires  rights  under  a 

apparent    contract  which  he  did  not  make  in  person.    But  the  agent 

is  only  his  instrument  to  make  the  contract  within  the 

limits  of  the  authority  given  to  him,  however  extensive 

that  authority  may  be:    and  from  the  beginning  to  the 

end  of  the  transaction  the  real  contracting  party  is  the 

principal. 

Degrees  of      Consider  the  following  series  of  steps  from  mere  service 

agency.      ^  £^^  discretionary  powers : 

1.  A  messenger  is  charged  to  convey  a  proposal,  or  the 
acceptance  or  refusal  of  one,  to  a  specified  person. 

2.  He  is  authorised  to  vary  the  terms  of  the  proposal,  or 
to  endeavour  to  obtain  a  variation  of  the  other  party's 

{a)  Hort's  oa.  and  Grain's  ca.  1  Gh.      Cocker's  ca.  3  Ch.  D.  1. 
D.    307  ;    HarmarCs    ca. '  ib.   326  ; 
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proposal  (i.  e.  to  make  the  best  bargain  he  can  with  the 
particular  person),  within  certain  limits. 

3.  He  is  not  confined  to  one  person,  but  is  authorized  to 
conclude  the  contract  with  any  one  of  several  specified 
persons,  or  generally  with  any  one  from  whom  he  can  get 
the  best  terms. 

4.  He  is  not  confined  to  one  particular  contract,  but  is 
authorized  generally  to  make  such  contracts  in  a  specified 
line  of  business  or  for  specified  purposes  as  he  may  judge 
best  for  the  priQcipal's  interest  (a). 

The  fact  that  in  many  cases  an  aijfent  contracts  for  him-  Agmtotm- 
self  as  well  as  for  his  principal,  and  the  modifications  which  penonidl/ 
are  introduced  into  the  relations  between  the  principal  and 
the  other  party  according  as  the  agent  is  or  is  not  known 
to  be  an  agent  at  the  time  when  the  contract  is  made,  do 
not  prevent  the  acts  of  the  agent  within  his  authority  from 
being  for  the  purposes  of  the  contract  the  acts  of  the 
principal,  or  the  principal  from  being  the  real  contracting 
party.  Again,  when  the  agent  is  also  a  contracting  party 
there  are  two  alternative  contracts  with  the  agent  and  with 
the  principal  respectively. 

As  for  the  subsequent  ratification  of  unauthorized  acts,  lUtifica. 
there  is  no  difference  for  our  present  purpose  between  a 
contract  made  with  authority  and  one  made  without 
authority  and  subsequently  ratified.  The  conseot  of  the 
principal  is  referred  back  to  the  date  of  the  original  act  by 
a  beneficent  and  necessary  fiction. 

B.  There  are  certain  relations  created  by  contract,  of  other  re- 
which  that  of  creditor,  principal  debtor,' and  surety  may  be  prin°ip^ 
taken  as  the  type,  in  which  the  rights  or  duties  of  one  party  '^^^ 
may  be  varied  by  a  new  contract  between  others.    But  teim  an- 
when  a  surety  is  discharged   by   dealings  between   the  ?^*^  ^*^ 
creditor  and  the  principal  debtor,  this  is  the  result  of  a  original 
condition  annexed  by  law  to  the  surety's  original  contract.  ®®"''^**- 
There  is  accordingly  no  real  anomaly,  though  there  is  an 

(a)  Cp.  Savigny,  ObL  2.  57-60. 
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apparent  exception  to  the  vague  maxim  that  the  legal 

eflfects  of  a  contract  are  confined  to  the  contra<3ting  parties : 

and  there  is  not  even  any  verbal  inconsistency  with  any  of 

the  more  definite  rules  we  have  stated.    However  it  seems 

proper  not  to  omit  the  mention  of  such  cases,  inasmuch  as 

they  have  been  considered  as  real  exceptions  by  writers  of 

recognized  authority  (a). 

ADoma-         Insolvency  and  bankruptcy,  again,  have  various  conse- 

of  bank-     quences  which  aflFect  the  rights  of  parties  to  contracts,  but 

ruptey  and  which  the  ffcneral  principles  of  contract  are  inadequate  to 

insolvency.  ... 

explain.  We  allude  to  thera  in  this  place  only  to  observe 
that  it  is  best  to  regard  them  not  as  derived  from  or  inci- 
dental to  contract,  but  as  results  of  an  overriding  necessity 
and  beyond  the  region  of  contract  altogether  (b).  Even 
those  transactions  in  bankruptcy  and  insolvency  which  have 
some  resemblance  to  contracts,  such  as  compositions  with 
creditors,  are  really  of  a^judicial  or  quasi-judicial  character. 
It  is  .obvious  that  if  these  transactions  were  merely  con- 
tracts no  dissenting  creditor  could  be  bound. 

lYusts:  a  C.  The  case  of  trusts  presents  a  real  and  important 
tion  ^if**^'  exception,  if  a  trust  is  regarded  as  in  its  origin  a  contract 
trust  a  between  the  author  of  the  trust  and  the  trustee.  It  is 
between  quite  possible,  and  may  for  some  purposes  be  useful  so  to 
author  of  j-^gard  it.  The  Scottish  institutional  writers  (who  follow 
trustee.  the  Boman  aiTangement  in  the  learning  of  Obligations  as 
ijy^^igjj  elsewhere)  consider  trust  as  a  species  of  real  contract 
»nd  coming  under  the  head  of  depositation  (c).     Conversely 

writers:  deposits,  bailments,  and  the  contract  implied  by  law  which 
analogy      jg  ^\^q  foundation  of  the  action  for  money  received,  are 

suggested 

in  English  spoken  of  in  English  books  as  analogous  to  trusts  (d).  A 
chapter  on  the  duties  of  tnistees  forms  part  of  the  best 
known    American   text-books    on    contracts,   though    no 

{a)  See  Pothier  ObL  §  89.  at  p.  174. 

(b)  A    striking  inBtance  is    fur-  (c)  Sic^  though  no  such  abstract 

nished  by  the  rule  in  Waring't  case,  term  is  known  in  Roman  law.     iftee 

19  Ves.  345  :  see  i>er  Lord  Cairns,  Krskine,  Inst.  Bk.  3,  Tit  1.  s.  32. 
Banner  v.  Johnston^  L.  K.  5  H.  L.  [d)  Blackstone,  Conim.  3.  432. 
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attempt  i«  made,  8o  far  as  we  liave  ascertained,  to  explain 
the  l«^cal  connexion  of  this  with  the  rest  of  the  suhject 

By  the  creation  of  a  trust  diitien  are  impose<l  on  and 
undertaken  by  the  trustee  which  persons  not  parties  to  the 
transaction,  or  even  not  in  existence  at  its  date,  may  after- 
wards enforce. 

And  the  relation  of  a  tnistee  to  his  eetitui  que  trust  is  OeiM  r«l 
closely  analogous  to  that  of  a  debtor  to  his  creditor,  in  so  oooiiSt. 
far  as  it  has  the  nature  of  a  personal  obligation  and  is 
governed  by  the  general  niles  derived  from  the  pc^rsonal 
character  of  obligations.  Thus  the  transfer  of  equitable 
rights  of  any  kind  is  subject,  as  regards  the  perfwtion  of 
the  transferee's  title,  to  precisely  the  same  conditions  as 
the  transfer  of  rights  under  a  contract  And  the  true  way 
to  un<}erstand  the  nature  and  incidents  of  equitable  owner- 
ship is  to  start  with  the  notion  not  of  a  real  ownership 
which  is  protected  only  in  a  court  of  equity,  but  of  a 
contract  with  the  legal  owner  which  (in  the  case  of  tnists 
properly  so  called)  cannot  be  enforced  at  all,  or  (in  the  case 
of  constructive  trusts,  such  as  that  which  arises  on  a 
contract  for  the  sale  of  land)  cannot  be  enforced  completely, 
except  in  a  court  of  equity  (a). 

However  although  every  trust  may  be  said  to  include  a 
contract,  it  includes  so  much  more,  and  the  purposes  for 
which  the  machinery  of  trusts  is  employed  are  of  so  different 
a  kind,  that  trusts  are  distinct  in  a  marked  way  not  merely 
from  every  other  species  of  contract,  but  from  all  other 
contracts  as  a  genus.  The  complex  relations  involved  in  a 
trust  cannot  be  conveniently  reduced  to  the  ordinary 
elements  of  contract,  and  there  seems  to  be  sufiScient 
justification  (independently  of  the  historical  reason  supplied 
by  the  exclusive  jurisdiction  of  Equity)  for  the  coui'se 
hitherto  adopted  by  all  English  writers  in  dealing  with 
trusts  as  a  separate  branch  of  law. 

{a)  Se«  per  Lord  Westbory,  Knox     CaimB),     and     at     p.    356     (Lord 
V.  fVye,  L.  R.  5  H.  L.  at  p.  675  ;      Uatherley). 
Shaw  V.  Ftatrr,  ib.  at  p.  338  (Lord 
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Exception  J),  Closely  coDnected  with  the  cases  covered  by  the 
provisions  doctrine  of  trusts,  but  extending  beyond  them,  we  have 
for  child-  ^jj^  rules  of  equity  by  which  special  favour  is  extended  to 
provisions  made  by  parents  for  their  children.  This  ex- 
ception has  already  been  noted  in  stating  the  general 
rule  (a).  In  the  ordinary  case  of  a  marriage  settlement 
the  children  of  the  contemplated  marriage  itself  are  said 
to  be  ''within  the  consideration  of  marriage"  and  may 
enforce  any  covenant  for  their  benefit  contained  in  the 
settlement.  Where  a  settlement  made  on  the  marriage 
of  a  widow  provides  for  her  children  by  a  former  marriage, 
such  children,  though  in  the  technical  language  of  equity 
volunteers,  or  persons  having  no  part  in  the  consideration, 
are  likewise  entitled  to  enforce  the  provisions  for  their 
benefit:  but  it  is  doubtful  whether  this  extends  to  the 
case  of  a  husband  making  a  provision  for  his  children  by  a 
former  wife  (6). 

The  question  how  far  limitiitions  in  a  marriage  settle- 
ment to  persons  other  than  children  can  be  supported  by 
the  consideration  of  marriage,  so  as  not  to  be  defeasible 
under  27  Eliz.  c.  4  against  subsequent  purchasers  is  a 
distinct  and  wider  one,  not  falling  within  the  scope  of  the 
present  work  (c). 

Stotutory  E.  There  is  also  a  considerable  class  of  statutory  excep- 
ti!^t  tions  in  cases  where  companies  and  public  bodies,  though 
powers  to  not  incorporated,  are  empowered  to  sue  and  be  sued  by 
public  offi-  their  public  officers  or  trustees.  The  enactments  of  this 
cers,  &c.     jjjjjj  relating  to  companies  are  collected  and  commented 

on  by  Mr.  Justice  Lindley  (d). 

The  trustees  of  Friendly  Societies  and  Trade  Unions  are 

likewise  empowered  to  sue,  and  may  be  sued,  in  their  own 

(a)  P.  205,  above,  cp.  per  C^otton,  desired,  to  the  Authorities,  including 

L.  J.  15  Ch.  D.  At  p.  242.  the   fuU   discussion   in  Mr.  May's 

(&)  Oale  V.  OaU,  6  Ch.  D.  144,  book  on  Voluntaxy  and  Fraudulent 

152.  Conveyances. 

{c)  The  references  in  Oale  v.  Gale  {d)  Lindley,  Ptnp.  1.  509  sqq. 

(last  note)  will  guide  the  reader,  if 
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names,  in  cases  concerning  the  property  of  the  society  or 
union  (a). 

By  the  8  &  9  Vict.  c.  1(>6,  s.  5,  a  person  who  is  not  a  Cotwimiu 
party  to  an  indenture  may  nevertheless  take  the  benefit  of  |~|^ 
a  covenant  in  it  relating  to  real  property.     This  enactment  P«>^7* 
has  not,  so  far  as  we  know,  been   the  subject  of  any 
reported  decision  (fr). 

Having  disposed  of  these  special  exceptions,  we  may  Geoenl 
now  proceed  to  examine  the  rule  in  its  ordinary  applica-  ^^^ 
tion,  which  may  be  expressed  thus : — ^The  agreement  of 
contracting  parties  cannot  confer  on  a  third  person  any 
right  to  enforce  the  contract. 

There  are  two  different  classes  of  cases  in  which  it  may 
seem  desirable,  and  in  which  accordingly  it  has  been 
attempted,  to  effect  this  :  (1)  where  the  object  of  the  con- 
tract is  the  benefit  of  a  third  person :  (2)  where  the  parties 
are  numerous  and  the  persons  really  interested  are  liable 
to  be  changed  from  time  to  time. 

It  was  for  a  lon^  time  not  fully  settled  whether  a  con-  Contnct 
tract  between  A.  and  B.  that  one  of  them  should  do  some-  ^{  ^^^ 
thing  for  the  benefit  of  C.  did  or  did  not  give  C.  a  right  v^non. 
of  action  on  the  contract  (c).     And   there  was  positive 
authority  that  at  all  events  a  contract  made  for  the  benefit 


(a)  Friendly  Societies  Act,  1875, 
88  k  89  Vict,  a  60,  8.  21  ;  Trade 
Union  Act  1879,  84  k  85  Vict.  c. 
81 ,  B.  9.  It  is  the  same  with  boild- 
ing  societies  formed  before  the  Act 
of  1874  and  not  incorporated  nnder 
it.  A  statute  enabling  a  local  au- 
thority to  recover  ezpensee,  and  not 
specifying  any  remedy,  has  been 
held  to  make  the  local  authority  a 
quasi-corporation  for  the  purpose 
of  suing  :  MOU  v.  SeoU,  L.  B.  8 
Q.  B.  496.  And  th«  srant  of  a  right 
by  the  Crown  to  a  dass  of  persons 
may  have  the  effect  of  incorporating 
them  to  enable  them  to  exercise  the 
right :  WiUingaU  v.  MaUland,  8  Eq. 
103,  explained  by  Jessel,  M.R.  in 


ChiHcn  V.  Corporation  of  London,  7 
Ch.  D.  at  p.  741. 

(5)  For  an  example  of  the  incon- 
venience provided  against  by  it  see 
Lord  Southampton  v.  Brown^  6  B.  & 
C.  718,  where  the  person  who  was 
really  interested  in  Uie  payment  of 
rent  on  a  demise  made  oy  trustees, 
and  with  whom  jointly  with  the 
trustees  the  covenant  for  payment 
of  rent  was  expressed  to  be  made, 
was  held  incapable  of  joining  in  an 
action  on  the  covenant. 

(c)  See  Viner  Abr.  Assumpsit,  Z. 
(1.  838-7) ;  per  Eyre,  C.  J.  Co.  of 
PeUmaken  v.  Davis,  1  Bos.  k  P.  V8; 
note  to  PiffoU  v.  Thompton,  8  Bos.  k 
P.  149. 
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of  a  person  nearly  related  to  one  or  both  of  the  contracting 
Third  per-  parties  might  be  enforced  by  that  person  (a).  However 
*^"  at  Uw!  *^®  ^^  ^^  ^^^  distinctly  established  that  a  third  person 
cannot  sue  on  a  contract  made  by  others  for  his  benefit 
even  if  the  contracting  parties  have  agreed  that  he  may, 
and  that  near  relationship  makes  no  difference  as  regards 
any  common  law  right  of  action.  This  was  decided  by  the 
Court  of  Queen's  Bench  in  Tweddle  v.  Atkinson  (fc).  The 
following  written  agreement  had  been  entered  into  : 

"  Memorandum  of  an  agreement  made  this  day  between  Willi&ni 
Gny,"  &c.,  "  of  the  one  part,  and  John  Tweddle  of  the  other  }>art. 
Whereas  it  is  mutnally  agreed  that  the  said  William  Guy  shall  and 
will  pay  the  sum  of  £200  to  William  Tweddle  his  son-in-law,  railway 
inspector,  residing  in  Thornton,  in  the  county  of  Fife  in  Scotland, 
and  the  said  John  Tweddle  father  to  the  aforesaid  William  Tweddle 
shall  and  will  pay  the  sum  of  £100  to  the  said  William  Tweddle 
each  and  severally  the  said  sums  on  or  before  the  2lBt  day  of  August 
1855  ;  and  it  is  hereby  further  agreed  by  the  aforesaid  William  Guy 
and  the  said  John  Tweddle  that  the  said  William  Tweddle  has  full 
power  to  sue  the  said  parties  in  any  Court  of  law  or  equity  for  the 
aforesaid  sums  hereby  promised  and  specified.'' 

William  Tweddle,  the  son  of  John  Tweddle,  brought  an 
action  against  the  executor  of  William  Guy  on  this  agree- 
ment, the  declaration  averring  his  relationship  to  the 
parties,  and  their  intention  to  carry  out  a  verbal  agree- 
ment made  before  the  plaintiff's  marriage  to  provide  a 
marriage  portion.  The  action  was  held  not  to  be  main- 
tainable. The  Court  did  not  in  terms  overrule  the  older 
cases  to  the  contrary,  considering  that  their  authority  was 
already  sufficiently  disposed  of  by  the  effect  of  modem 
decisions  and  practice  (c). 

(a)  DuUon  v.  Poof e  (Ex.  Ch.),  2  &  Ad.  433.  Much  leps  can  a  stranger 

Lev.    210,   Vent.   318,   322.      Ap-  to    a    cDDtract    who    has    Buffered 

proved  hy  Lord  Mansfield,   Cowp.  damage  hy  the  non-performance  of 

443.     There  ap|)earB  to  have  heen  it  sue  the  defaulting  party  for  the 

much  difference  of   opinion  at  the  damage :  Playford  v.  United  King- 

time.  dom.  Efeclric  Tdet/raph  Co.,  L.  R.  4 

(6)  1  B.  &  S.  393,  30  L.  J.  Q.  B.  Q.  B.  706,  Diclcion  v.  Reuier't  Tde- 

266.  gram  Co.,  2  C.  P.  D.  62,  in  C.  A.  3 

(c)  See  also  Price  v.  £cuiotit  4  B.  O.  P.  D.  1.     But  in  these  cases  of 
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The  doctrines  of  equity  are  not  so  free  from   doubt.  Antlmri- 
There  is  clear  and  distinct  authority  for  these   proposi-  equi^ 
tions:  When  two  persons,   for  valuable  coasideration   as  •^^•^ 
between  themselves,  contract  to  do  some  act  for  the  benefit  third 
of  another  person  not  a  party  to  the  contract —  pewon. 

(i)  That  person  cannot  enforce  the  contract  against 
either  of  the  contracting  parties,  at  all  events  if  not  nearly 
and  legitimately  related  to  one  of  them  (a).  Probably  the 
only  exception  is  that  mentioned  above,  pp.  205,  21 G,  in 
favour  of  children  provided  for  by  marriage  settlements. 

(ii)  But  either  contracting  party  may  enforoe  it  against 
the  other  although  the  person  to  be  benefited  had  nothing 
to  do  with  the  consideration  (b). 

On  the  other  hand  the  case  of  Greyoiy  v.  Williavis  (c)  Anthori- 
shows  that  a  third  person  for  whose  benefit  a  contract  is  ^tw*** 
made  may  join  as  co-plaintiff  with  one  of  the  actual  con-  favooring 
tracting  parties  against  the   other,   and    insist   on    the  (s^gnry  v. 
arrangement  being  completely  carried  out     The  facts  of  JJ[j.^*^™* 
that  case,  so  far  as  now  material,  may  be  stated  as  follows :  penon  oo. 
Parker  was  indebted  to  Williams  and  also  to  Gregory ;  ^jj^^^. 
Williams,  being  informed  by  Parker   that  the   debt  to  tnwtee). 
Gregory  was  about  9002.,  and  that  there  were  no  other 
debts,  undertook  to  satisfy  the  debt  to  Gregory  on  having 
an  assignment  of  certain  property  of  Parker's.     Gregory 
was  not  a  party  to  this  arrangement,  nor  was  it  com- 
municated to  him  at  the  time.    The  property  having  been 
assigned   to  Williams   accordingly,  the   Court   held  that 
Gregory,  suing  jointly  with  Parker,  was  entitled  to  call 
upon  Williams  to  satisfy  his  debt  to  the  extent  of  9002. 
(but  not  farther,  although  the  debt  was  in  fact  greater)  out 

telegraphic  despatches    a  contrary  occaaon — the  breach  of  a  general 

opinion  prevails  in  America  :  Bige-  dntj  ao  to  perform  one's  contracts  as 

low,  L.  C.  on  the  Law  of  Torta,  619  not  to  injure  third  persons, 
sqq.      Mr.  Bigelow  ingeniously  snp-  (a)  Coltftar  y,  Multfmrc,  2  Kee.  81. 

ports  this  opinion  on  general  prin-  (6)  Davenport  v.  Bishopp,  2  Y.  & 

ciples,  regarding  the  cause  of  action  G.  451,  460,  1  Ph.  698,  704. 
as  not  ex  emUrrtctiif  but  founded  on  (c)  3  Mer.  582. 

a  wrong  of  which  the  contract  is  the 
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of  the  proceeds  of  the  property.  It  was  not  at  all 
suggested  that  he  could  have  sued  alone  in  equity  any 
more  than  at  law  (a);  and  the  true  view  of  the  case 
appears  to  be  that  the  transaction  between  Williams  and 
Parker  amounted  to  a  declaration  of  trust  of  the  property 
assigned  for  the  satisfaction  of  Gregory's  claim  to  the 
specified  extent  (6). 

Dictum  in  As  lately  as  1871  it  was  said  by  Lord  Hadierley  in 
M^po^  ToucAe  V.  Metropolitan  Railway  Warehousing  Co.  (c), 
litan,  &c,  that  "  where  a  sum  is  payable  by  A.  B.  for  the  benefit  of 
C.  D.,  C.  D.  can  claim  under  the  contract  as  if  it  had  been 
made  with  himself"  But  no  such  doctrine  was  necessary 
to  the  decision  of  the  case.  The  suit  was  by  promoters 
against  the  company.  The  articles  of  association  of  the 
company  recited  an  arrangement  with  O.  H.  Walker  that 
he  should  pay  a  sum  to  the  promoters,  and  one  of  the 
articles  provided  that  the  directors  should  pay  that  sum  to 
Walker  in  the  event  (which  happened)  of  a  certain  number 
of  shares  being  subscribed  for  and  21,  upon  each  paid  up. 
Now  this  was  in  truth  and  substance  an  obligation  em- 
bodied in  the  original  constitution  of  the  company  to  pay 
the  sum  in  question  to  the  promoters  by  Walker  as  the 
company's  agent,  or  to  Walker  as  a  trustee  for  the  pro- 
moters, and  on  this  ground  the  decision,  which  at  first 
sight  looks  anomalous,  may  well  be  supported  (d). 

The  dictum  above  cited  has  now  in  a  case  of  the  same 


(a)  For  an  attempt  of  a  third 
person  to  rae  at  law  nnder  very 
similar  drcamstanoea  see  Price  v. 
EatUm,  4  B.  &  Ad.  433,  showing 
clearly  that  A«  cannot  sne  on  a 
promise  by  B.  to  C.  to  pay  C.'s  debt 
to  A. 

(6)  Empmt Engineering  Co,  (C.  A.) 
16  Ch.  D.  125,  129,  ISO,  by  Jessel, 
M.R.  and  James,  L.J. 

(c)  6  Ch.  671,  677. 

{d)  Mr.  Jnstioe  Lindley  (1.  396) 
seems  to  take  this  view  of  the  case, 
which  is  also  supported  by  the  later 
dedsion  in  Eley  v.  PotUive^  dC-c,  Life 


Assurance  Co,  (C.  A.)  1  Ex.  D.  88, 
that  a  provision  in  articles  of  asuo- 
ciation  that  A.  shall  be  solicitor  to 
the  company  and  transact  aU  its 
legal  business  is  as  regards  A.  re$ 
inter  alios  acta  and  gives  him  do 
right  against  the  company.  See  also 
Mdhado  Y,  Porto  Alegre  Ry.  Co,  L. 
R.  9  C.  P.  503.  In  America  the 
mle  is  still  unsettled,  and  eonflicting 
opinions  are  held  in  different  States. 
See  an  article  on  the  subject  in  the 
American  Law  Review  for  April, 
1881. 
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class  been  all  but  directly  contradicted  by  the  Court  of 
Appeal.  "  A  mere  agreement  between  A.  and  B.  that  B. 
shall  pay  C.  (an  agreement  to  which  C.  is  not  a  party 
either  directly  or  indirectly)  will  not  prevent  A.  and  B. 
from  coming  to  an  agreement  the  next  day  releasing  the 
old  one"  (a). 

Another  apparent  exception  is  the  case  of  Page  v.  Cox  (6),  P«g«  v. 
where  it  was  held  that  a  provision  in  partnership  articles  vi^on  for" 
that  a  partner's  widow  should  be  entitled  to  his  share  of  ^<Jo^  i* 
the  business  might  be  enforced  by  the  widow.     But  the  ahip 
decision  was  carefully  put  on  the  ground  that  the  provision  ■'***^«*' 
in  the  articles  created  a  valid  trust  of  the  partnership  pro- 
perty in  the  hands  of  the  surviving  partner.     The  result 
is  that  there  is  no  real  and  allowed  authority  for  holding 
that  rights  can  in  general  be  acquired  by  third  parties 
under  a  contract,  unless  by  the  creation  of  a  trust. 

We  now  come  to  the  class  of  cases  in  which  contracting  Third 
parties  have  attempted  for  their  own  convenience  to  vest  TOwered'to 
the  right  of  enforcing  the   contract   in   a   third   person.  «>«'o»'con- 
Except  within  the  domain  of  the  stricter  rules  applicable  of  pArtiet. 
to  parties  to  actions  on  deeds  and  negotiable  instruments,  P*"*^]^!^' 
there  appears  to  be  no  objection  to  several  contracting  can  enablo 
parties  agreeing  that  one  of  them  shall  have  power  to  sue  S,^^^^, 
for  the  benefit  of  all  except  the  party  sued.    Thus  where  to  sne  on 
partners  create  by  agreement  penalties  to  be  paid  by  any  himtaif 
partner  who  breaks  a  particular  stipulation,  they  may  em-  •»!  others: 
power  one  partner  alone  to  sue  for  the  penalty  (c).     The 
application  of  the  doctrines  of  agency  may  also  lead  to 
similar  results  (c£).     It  seems  doubtful  whether  a  promise 
to  several  persons  to  make  a  payment  to  one  of  them  will 
of  itself  enable  that  one  to  sue  alone  {e). 

(a)  Jeanl,  M.R.,   Empreu  Engir  partner.  Whether  under  the  present 

nuring  Co.,  16  Ch.  D.  125,  129.  Rules  of  Court  the  other  partners 

(fr)  10  Ha.  168.  coold  use  the  name  of  the  firm  to  sue 

(e)  BadenkuT9t  v.  BaUt,  8  Bing.  for  the  penalty,  quctrt, 

468, 470.     Of  course  they  must  take  {d)  Spurr  v.  Cast,  L.  R.  5  Q.  K  656. 

care  to  make  the  penalty  payable  not  («)  Chanter  v.  Lent,   4  M.  ft  W. 

to  the  whole  firm,  but  to  the  mem-  295  ;  in  Ex.   Oh.  5  M.  &  W.  698, 

bers  of  the  firm  minus  the  offending  where  both  Courts  inclined  to  think 
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Butcannot      But  it  is  quite  clear  that  the  most  express  agreement  of 

8traiitf«^.    coiit.racting  parties  cannot  confer  any  right  of  action  on 

Attempts    the  contract  on  a  person  who  is  not  a  party.     Various 

corporated  devices  of  this  kind  have  been  tried  in  order  to  evade  the 

wmpanies  diflSculties  that  stand  in  the  way  of  unincorporated  asso- 

a  nominal  ciations  enforcing  their  rights,  but  have  always  failed  when 

plaintiff,     attention  was  called  to  them.   This  has  happened  in  the  case 

of  actions  brought  by  the  chairman  for  the  time  being  of 

the  directors  of  a  company  (a),  by  the  directors  for  the 

time  being  of  a  company  (6),  by  the  purser  for  the  time 

being  of  a  cost-book  company  (c),  and  by  the  managers 

of  a  mutual  marine  insurance  society  (d).     It  will  not  be 

necessary  to  dwell  on  any  instance  other  than  the  last.     In 

Oray  v.  Pearson  the  reasons  against  allowing  the  right  of 

action  are  well  given  in  the  judgment,  of  Willes,  J. : — 

Judgment  *'  I  am  of  opinion  that  this  action  cannot  be  maintained,  and  for 
of  WiUesy  the  simple  reason, — ^a  reason  not  applicable  merely  to  the  procedure 
V.  Pearsonu  ®^  ^^  country,  but  one  affecting  all  sound  procedure,— that  the 
proper  person  to  bring  an  action  is  the  person  whose  right  has  been 
violated.  Though  there  are  certain  exceptions  to  the  general  rule, 
for  in.stance  in  the  case  of  agents,  auctioneers,  or  factors,  these  excep- 
tions are  in  truth  more  apparent  than  real.  The  persons  who  ai*e 
suing  here  are  mere  agents,  managers  of  an  assurance  association  of 
which  they  are  not  members ;  and  they  are  suing  for  premiums 
alleged  to  have  become  payable  by  the  defendant  in  respect  of  policies 
effected  by  the  plaintiffs  for  him,  and  for  his  share  and  contributions 
to  losses  and  damages  paid  by  them  to  other  members  of  the  asso- 
ciation whose  vessels  have  been  lost  or  damaged.  The  bare  statement 
of  the  facts  is  enough  to  show  that  the  action  cannot  be  maintained. 


not,  but  gave  no  decision.  In  Jtmes 
V.  Robimm,  1  Ex.  454,  17  L.  J.  Ex. 
36,  an  action  waa  brought  by  one  of 
two  late  partners  against  the  pur- 
chaser of  the  business  on  a  promise 
to  pay  the  plaiutiff  what  was  due  to 
him  from  the  firm  for  advances. 
'I  his  was  declared  on  as  a  sepaiate 
promise  in  addition  to  a  general 
promise  to  the  two  partners  to  pay 
the  pai-tnership  debts,  and  the  only 
question  was  whether  there  was  any 
separate  consideration  for  the  pro- 
mise sued  on. 

(a)  HcM  V.  Bainhridytf  1  Man.  & 


Gr.  42. 

(6)  PkdpB  V.  Lyle,  10  A.  &  E.  113. 

(c)  HyhaH  v.  Parker,  4  C.  B.  N.  S. 
209,  27  L.  J.  C.  P.  120 :  where 
Willes,  J.  suggested  that  it  was 
trenching  upon  the  prei-ogative  of 
the  Crown  to  make  a  new  species  of 
corporation  sole  for  the  purpose  of 
bringing  actions. 

(d)  Gray  v.  Pearson,  L.  R.  5  C. 
P.  568  :  in  the  earlier  case  of  Gray 
V.  Gibson,  L.  R.  2  C.  P.  120,  a 
similar  action  succeeded,  the  ques- 
tion of  the  manager^s  right  to  sue 
not  being  raised. 
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'^  It  18  in  effect  an  attempt  to  aubfititote  a  |ienon  bh  a  nominal 
plaintiff  in  lieu  of  the  persons  whose  rights  have  been  violated." 

Another  variety  of  the  same  device  is  a  document  pur-  Notes  and 
porting  to  be  a  negotiable  instrument  payable    to   the  J^i^  ^^' 
treasurer  or  other  officer  for  the  time  being  of  a  society.  tre»«ircr. 
Such  a  document,  whether  in  the  form  of  a  promissory  Uhu  Uing, 
note  (a)  or  of  a  bill  of  exchange  (6),  is  invalid,  for  the  ^^*^**- 
payee  must  be  a  person  capable  of  being  ascertained  at 
the  time  of  making  the  note  or  accepting  the  bill.    There 
is  no  doubt  that  a  contract  in  any  other  form  to  pay  the 
treasurer  for  the  time  being  would  be  equally  inoperative 
to  give  any  right  of  action  to  the  person  who  should  from 
time  to  time  fill  the  office  (c).     But  a  promissory  note 
payable  to  "the  trustees  of  the  W.  chapel  or  their  treasurer 
for  the  time  being  "  is  good :  for  it  is  considered  that  the 
trustees  existing  at  the  date  of  the  note  are  the  persons 
ascertained  as  payees,  and  that  the  treasurer  is  named  only 
as  their  agent  to  receive  payment  (cZ). 

Contrivances  of  this  kind  have  not,  so  far  as  we  know, 
come  before  our  courts  of  equity  ;  indeed  their  chief  object 
has  been  to  avoid  the  necessity  of  suing  in  equity.  The 
Rules  of  the  Supreme  Court,  following  the  former  practice 
of  the  Court  of  Chancery,  now  provide  that  "  where  there 
are  numerous  persons  having  the  same  interest  in  one 
action,  one  or  more  of  such  parties  may  siie  or  be  sued,  or 
may  be  authorized  by  the  Court  to  defend  in  such  action, 
on  behalf  or  for  the  benefit  of  all  parties  so  interested  "  (e) ; 
but  a  person  not  really  interested  cannot  be  put  forward  as 
a  representative  (/). 


(a)  Siorm  y.  Stiriinsf,  8  E.  &  B. 
832,  23  L.  J.  Q.  B.  298  ;  in  Ex. 
Ch.  nom.  CcwU  y.  Stitiiw/f  6  £.  & 
K  333,  25  L.  J.  Q.  B.  335. 

(6)  Yaiet  v.  Nash,  8  C.  B.  N.  S. 
681,  29  L.  J.  C   P.  306. 

(r)  PigoU  T.  Thompson,  3  B<w.  & 
P.  147. 

(d)  Holmes  V.  Jaquts,  L.  R.  1 
Q.  B.  376. 

(«)  Order  XVI.  r.  9. 


(/)  Except  to  represent  a  de- 
fendant heir-at-Uw  or  next  of  kin 
in  the  caaee  provided  for  by  Order 
xvi  r.  9a  (June  1876).  Cp.  as  to 
Bfaareholden»'  Buito  Forrest  v.  Jfun- 
ehesUr,  dx,,  Ry.  Co.,  4  D.  F.  J. 
126,  Bobson  v.  Dodds^  8  £q.  301  ; 
diflt  Seaton  v.  Grants  2  Ch.  459, 
Bloxam  V.  AfetropolUan  Ry,  Co.,  3 
Ch.  837. 
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Rule  4. 
Transfer 
of  jights 
under 
contract. 


Right  to 
sue  on  con- 
tract not 
assignable 
at  common 
law: 
probable 
origin  of 
the  rule. 


Assignment  of  Coniracts. 

Rule  4.  We  now  come  to  the  fourth  rule,  which  we  have 
expressed  thus : — 

Persons  other  than  the  creditor  may  become  entitled  by 
representation  or  assignment  to  stand  in  the  creditor's 
place  and  to  exercise  his  rights  under  the  contract. 

We  need  say  nothing  here  about  the  right  of  personal 
representatives  to  enforce  the  contracts  of  the  person  they 
represent,  except  that  it  has  been  recognized  from  the 
earliest  period  of  the  history  of  our  present  system  of  law  (a). 
With  regard  to  assignment,  the  benefit  of  a  contract  cannot 
be  assigned  (except  by  the  Crown)  at  common  law  so  as 
to  enable  the  assignee  to  sue  in  his  own  name  (6).  The 
origin  of  the  rule  was  attributed  by  Coke  to  the  "  wisdom 
and  policy  of  the  founders  of  our  law "  in  discouraging 
maintenance  and  litigation  (o) :  but  there  can  be  little  or 
no  doubt  that  it  was  in  truth  a  logical  consequence  of  the 
primitive  view  of  a  contract  as  creating  a  strictly  personal 
obligation  between  the  creditor  and  the  debtor  (d).  Any- 
how, it  has  been  long  established  that  the  proper  course  at 
common  law  is  for  the  assignee  to  sue  in  the  name  of  the 
assignor.  It  appears  from  the  Year  Books  that  attempts 
were  sometimes  made  to  object  to  actions  of  this  kind  on 
the  ground  of  maintenance,  but  without  success  (e).  The 
same  rule  is  very  distinctly  stated  by  Gains  as  prevailing 
in  the  Roman  law  (/). 


(a)  Subject  to  some  technical  ex- 
ceptions which  have  now  disappeared : 
see  notes  to  WhectUey  v.  Lane,  1  Wms. 
Saund.  240  aqq.  and  for  early  in- 
stances of  actions  of  debt  brought  by 
executors,  Y.  B.  20  &  21  Ed.  1,  pp. 
804,  374. 

(6)  Termes  cU  la  Ley,  tit.  C/um  in 
Action. 

(c)  Lampet*8  ea.  10  Co.  Rep.  48a. 
For  exposition  of  the  rule  in  detail 
■ee  Dicey  on  Parties,  115. 

{d)  Spence,  £q.  Juried,  of  Chy. 
2.   850.     An  examination  of   the 


earlier  authorities  has  been  found 
to  confirm  this  view.  The  rule  is 
assumed  as  unquestionable,  and 
there  is  no  trace  of  Coke's  reason 
for  it.  The  objection  of  main- 
tenance was  set  up,  not  against  the 
assignee  suing  in  his  own  name, 
which  was  never  attempted  so  far 
as  we  can  find,  but  against  his  suing 
in  the  name  of  the  assignor :  see 
following  note. 

{e)  See  Note  E  in  Appendix. 

(/)  Gai.  2.  88,  39.  Quod  mihi 
ab  aliquo  debetur,  id  si  velim  tibi 
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In  equity  the  right  of  the  assignee  to  sue  in  his  own  In  equity 
name  has  been  recognized  for  some  considerable  time ;  it  JJlJ?^ 
is  perhaps  impossible  to  say  precisely  for  how  long,  but  at 
at  any  rate  since  the  rules  of  equity  have  been  at  all 
systematic  (a). 

The  Supreme  Court  of  Judicature  Act,  1873,  (s.  2o,L«g«lright 
sub-s.  6),  creates  a  legal  right  modelled  on  the  equitable  nnderJ** 
right,    but    confined    to    cases    where    the    weignment  ^^^^ 
is  absolute,   and    by   writing    under   the    hand    of    the 
assignor,  and  express  notice  in  writing  has  been  given 
to  the  debtor. 

These  restrictions  are  but  partly  known  in  equity.     By  In  equltj 
the  Statute  of  Frauds  (29  Car.  2,  c.  3,  s.  9)  "  aU  grants  and  SISv?^ 
assignments  of  any  trust  or  confidence  "  must  be  in  writing  ^®^  ^ 
signed  by  the  assignor,  and  by  s.  7  equitable  interests  in  ^  sut.  of 
land  must  be  created  by  writing.     S.  9  does  not  at  all™*^^ 
events  require  writing  for  the  creation  in  the  first  instance 
by  the  legal  owner  or  creditor  of  an  equitable  interest  in 
personal  property  or  a  chose  in  action:  and  it  may  be 
argued  perhaps  that  its  operation  is  altogether  confined  to 
interests  in  land  by  the  context  in  which  it  occurs.     The 
writer  is  not  aware  of  any  decision  upon  it  (6). 

As  for  the  notice  to  the  debtor,  the  rule  of  equity  is  that 
it  must  be  express  but  need  not  be  in  writing  (c). 

There  remain,  therefore,  a  great  number  of  cases  where 
the  right  is  purely  equitable,  although  the  enlarged  juris- 


deberi,  nxdlo  «oram  modo,  aaibtiB 
res  oorporales  ad  alium  tnuuienin- 
tur,  id  efficere  poMom:  ted  opus 
est,  nt  inbente  me  tu  ab  eo  stipu- 
lerifl :  quae  res  effidt  ut  a  me 
Uberetor  et  incipiat  tibi  tenerL 
qtiae  dicitar  noTatio  obligationii. 
Sine  hac  vero  novatione  non  poteria 
tao  nomine  agere,  sed  debee  ex  per- 
sona mea  quad  cognitor  ant  pro- 
curator meus  ezperizi  In  later 
times  the  transferee  of  a  debt  was 
enabled  to  sue  by  tUUi*  actio  in  his 
own  name.  This  seems  to  have 
been  first  introduced  anly  for  the  be- 
nefit of  the  purchaser  of  an  inherit- 


ance, D.  2.  14.  de  pactis,  16  or.,  C. 
4.  89.  de  hered.  vel  act.  vena.  1,  2, 
4 — 6,  and  afterwards  extended  to 
allcases,  C.  eod.  tit  7,  9.  See  too 
C.  4.  10.  de  obL  et  act.  1,  2,  C.  4. 
15.  quando  fiscus,  6,  Amdts,  Lehr- 
buch  der  Pandekten,  §  254. 

(a)  There  is  a  curious  case  in  T. 
B.  37  H.  6.  18,  pL  8,  from  which 
it  seems  that  equitable  asdgnments 
were  then  unknown  (see  p.  183 
above). 

(6)  See  1  Sanders  on  Uses  (5tb 
ed.)  843. 

(0  JU  Tichener,  86  Heav.  817. 
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diction  of  every  branch  of  the  Supreme  Court  makes  the 
distinction  less  material  than  formerly. 

Several  partial  exceptions  to  the  common  law  rule  have 
been  made  at  diflFerent  times  by  modem  statutes,  on  which 
however  it  seems  unnecessary  to  dwell  (a). 

In  ordinary  cases  rights  under  a  contract  derived  by 
assignment  from  the  original  creditor  are  subject,  as  already 
stated,  to  the  following  limitations': — 

Ist.  Title  by  assignment  is  not  complete  as  against  the 
debtor  without  notice  to  the  debtor,  and  a  debtor  who  per- 
forms his  contract  to  the  original  creditor  without  notice  of 
any  assignment  by  the  creditor  is  thereby  discharged. 

2nd.  The  debtor  is  entitled  as  against  the  representa- 
tives, and,  unless  a  contrary  intention  appears  by  the 
original  contract,  as  against  the  assignees  of  the  creditor, 
to  the  benefit  of  any  defence  which  he  might  have  had 
against  the  creditor  himself. 

1.  As  to  notice  to  the  debtor.  Notice  is  not  necessary 
to  complete  the  assignee's  equitable  right  as  against  the 
original  creditor  himself,  or  as  against  his  representatives, 
including  assignees  in  bankruptcy  (6) :  but  the  claims^  of 
competing  assignees  or  incumbrancers  rank  as  between 
themselves  not  according  tolhe  order  in  date  of  the  assign- 


(a)  The  more  important  instances 
are  these  : — 

East  India  bonds,  51  Geo.  8, 
c.  64,  8.  4,  which  makes  them  neffo- 
tiahle. 

Mortgage  debentures  issued  by 
land  companies  under  the  Mortgage 
Debenture  Act  1866,  28  &  20  Vict, 
c.  78,  amended  by  33  &  34  Vict. 
c.  20. 

Policies  of  life  assurance :  80  & 
31  Vict.  c.  144.  - 

Policies  of  marine  assurance  :  31 
&  32  Vict.  0.  86. 

Things  in  action  of  companies 
(Companies  Act  1862,  s.  167)  and 
bankrupts  (Bankrupt<^  Act  1869, 
s.  Ill)   assigned  in    pursuance  of 


those  Acts  respectivelj.  As  to  the 
effect  of  registration  under  the 
present  acts  of  previously  exist- 
ing  companies,  &c.,  in  transferring 
the  right  to  sue  on  the  contracts 
made  by  the  company  or  its  o£Scen 
in  its  former  state,  see  the  Compa- 
nies Act  1862,  s.  193,  Lindley  1. 
492,  note  (^). 

Local  authorities  (including  any 
authority  having  power  to  levy  a 
rate)  may  issue  transferable  deben- 
tures and  debenture  stock  under  the 
Local  Loans  Act  1876,  88  &  89  Vict. 
c.  83. 

(b)  Bum  v.  Carvaiho,  4  M.  &  Cr. 
690. 
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ments,  but  according  to  the  dates  at  which  they  have 
respectively  given  notice  to  the  debtor.  This  was  decidtnl 
by  the  cases  of  Dearie  v.  Hall  and  Loreruhje  v.  CiM>peT  (d), 
the  principle  of  which  was  soon  afterwards  aflSmieti  by  the 
House  of  Lords  (6).  The  same  rule  prevails  in  the  modem 
civil  law  (e)  and  has  been  adopted  from  it  in  the  Scottish 
law  {d) :  and  the  true  reason  of  it,  though  not  made  very 
prominent  in  the  decisions  which  establish  the  rule  in 
England,  is  the  protection  of  the  debtor.  He  has  a  right 
to  look  to  the  person  with  whom  he  made  his  contract  to 
accept  performance  of  it,  and  to  give  him  a  discharge, 
unless  and  until  he  is  distinctly  informed  that  ho  is  to 
look  to  some  other  person.  According  to  the  original  strict 
conception  of  contract,  ("k  ne  considerer  que  la  subtilit^ 
du  droit "  as  Pothier  (e)  expressed  it)  his  creditor  or  his 
creditor's  assignee  cannot  even  require  him  to  do  this,  any 
more  than  in  the  converse  but  substantially  different  case 
a  debtor  can  require  his  creditor  to  accept  another  person's 
liability,  and  his  assent  must  be  expressed  by  a  novation 
(as  to  which  aee  p.  210,  above).  Such  was  in  fact  the  old 
Koman  law,  as  is  shown  by  the  passage  alrea<ly  cited  from 
Gains.  By  the  modem  practice  the  novation  is  dispensed 
with,  and  the  debtor  becomes  bound  to  the  a.««ignee  of 
whom  he  has  notice.  But  he  cannot  be  bound  by  any 
other  assignment,  though  prior  in  time,  of  which  he  knows 
nothing.  He  is  free  if  he  has  fulfilled  his  obligation  to  the 
original  creditor  without  notice  of  any  assignment ;  he  is 
equally  free  if  he  fulfils  it  to  the  assignee  of  whose  right 
he  is  first  informed,  not  knowing  either  of  any  prior 
assignment  by  the  original  creditor  or  of  any  subsequent 
assignment  by  the  new  creditor  (/).     It  is  enough  for  the 

(a)  8  Rum.  1,  38,  48.  (f)  See  Pothier,  Contrat  de  Vente, 

{b)  Foster  v.  Cockerdl,  3  CI.  &  F.  §§  660,  654  sqq. 

466.  It  has  only  lately  been  decided  {d)  Ernkine  Inst.  Bk.  3,  Tit.  6. 

that  a  second  aiii>ignee  who  takes  his  (r)  Contrat  de  Vente,  §  r>50. 

aBsignment  not  from  the  beneficiary  (/)  See  per  WiUes,  J.  L.  R.  6 

himself,  but  from  his  legal  personid  C.  P.  at  p.  694.    Per  Knight  Bruce, 

representatlTe,   may    equally    gain  L.  J.  Stoclt  v.  Dolnont  4  D.  M.  G. 

p&rity  by  notice  :  Fre»hfidd^9  tr.  11  11, 17. 


Oh.  D.  198. 


Q  2 
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all  other 

equitable 

inttirests. 


completion  of  the  assignee's  title  "  if  notice  be  given  to  the 
person  by  whom  payment  of  the  assigned  debt  is  to  be 
made,  whether  that  person  is  himself  liable  or  is  merely 
charged  with  the  duty  of  making  the  payment "  (a)  e.g.  as 
an  agent  entrusted  with  a  particular  fund.  Notice  not 
given  by  the  assignee  may  be  sufficient,  if  shown  to  be 
This  does  such  as  a  reasonable  man  would  act  upon  (b).  All  this 
to  intents  doctrLne  of  notice  has  no  application  to  interests  in  laud  (c) : 
in  iwid ;  but,  subject  to  that  exception,  it  applies  to  rights  created 
by  trust  as  well  as  to  those  created  by  contract ;  the  bene- 
ficial interest  being  treated  for  this  purpose  exactly  as  if 
it  were  a  debt  due  from  the  trustee.  In  the  case  of  trusts 
a  difficulty  may  arise  from  a  change  of  trustees :  for  it  may 
happen  that  a  fund  is  transferred  to  a  new  set  of  trustees 
without  any  notice  of  an  assignment  which  has  been  duly 
notified  to  their  predecessors,  and  that  notice  is  given  to 
the  new  trustees  of  some  other  assignment.  It  is  still 
unsettled  which  of  the  assignees  is  entitled  to  priority  in 
such  a  case :  but  it  has  been  decided  that  the  new  trustees 
cannot  be  made  personally  liable  for  having  acted  on  the 
second  assignment  (d). 

The  rules  as  to  notice  apply  to  dealings  with  future  or 
contingent  as  weU  as  with  present  and  liquidated  claims. 
"  An  insurance  office  might  lend  money  upon  a  policy  of 
insurance  to  a  person  who  had  insured  his  life,  notwith- 
standing any  previous  assignment  by  him  of  the  policy  of 
which  no  notice  had  been  given  to  them  "  (e). 

2.  As  to  the  debtor's  rights  against  assignees.     The  rule 


AMignee 
takes  sab- 


(a)  Per  Lord  Selbome,  C.  AdoUaon 
V.  Cox,  8  Oh.  76,  79. 

(6)  Lloifd  V.  Banks,  8  Oh.  488. 

(c)  Although  the  exception  is 
fully  established  there  is  good 
authority  for  thinking  it  not  very 
reasonable :  see  Lewin  581.  Its 
effect  is  that  equitable  interests  in 
land  stand  on  a  different  footing 
from  personal  rights  :  see  this  re- 
lied  on  as  the  ground  of  the  ex- 
ception, Jone9  v.  Jonet,  8  Sim.  644. 


But  on  the  other  hand  their  liability 
to  be  defeated  by  a  purchase  of  the 
legal  estate  for  value  without  notice 
shows  that  they  have  not  the  nature 
of  real  ownership. 

[d)  Pkippt  V.  Love^mve,  16  Eq. 
80  ;  see  p.  90  as  to  the  precautions 
to  be  taken  by  an  assignee  of  an 
equitable  interest  who  wishes  to  be 
perfectly  safe. 

(e)  /o.  at  p.  88. 
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laid  down  in  the  second  explanation  is  often  expressed  in  iect  to 
the  maxim  "  The  assignee  of  an  equity  is  hound  hy  all  the  Suble" 
equities  affecting  it."  This  however  includes  another  rule  m«Milngof 
founded  on  a  distinct  principle,  which  is  that  no  transac- 
tion purporting  to  give  a  beneficial  interest  apart  from 
legal  ownership  (a)  can  confer  on  the  person  who  takes  or 
is  intended  to  take  such  an  interest  any  better  right  than 
belonged  to  the  person  professing  to  give  it  him.  If  A. 
contracts  with  B.  to  give  B.  something  which  he  has 
already  contracted  to  give  to  C,  then  C.  a  claim  to  have 
the  thing  must  prevail  over  B/s,  whether  B.  knew  of  the 
prior  contract  with  C.  or  not.  And  if  B.  makes  over  his 
right  to  D.,  D.  will  have  no  better  right  than  B.  had  (fc). 
And  this  applies  not  only  to  absolute  but  to  partial  inte- 
rests (such  as  equitable  charges  on  property)  to  the  extent 
to  which  they  may  affect  the  property  dealt  with.  Again, 
by  a  slightly  different  application  of  the  same  principle,  a 
creditor  of  A.  who  becomes  entitled  by  operation  of  law  to 
appropriate  any  beneficial  interest  of  A/s  (whether  an 
equitable  interest  in  property  or  a  right  of  action)  for  the 
satisfaction  of  his  debt  can  claim  nothing  more  than  such 
interest  as  A.  actually  had,  and  he  can  gain  no  priority  by 
notice  to  A.'8  trustee  or  debtor  even  in  cases  where  he 
might  have  gained  it  if  A.  had  made  an  express  and 
unqualified  assignment  to  him  (c).  But  we  are  not  con- 
cerned here  with  the  development  of  these  doctrines,  and 
we  return  to  the  other  sense  of  the  general  maxim.  In 
that  sense  it  is  used  in  such  judicial  expressions  as  the 
following: 

''If  there  is  one  rule  more  perfectly  established  in  a  court  of 
equity  than  another,  it  is  this,  that  whoever  takes  an  assignment  of  a 

(a)  Certain  dicto  in  SharpUt  y.  Beav.  120 ;    Clack  v.   Holland,   19 

Adanut  82    Beav.    213,    216,    and  Beav.  262. 

McafuM  V.  BurUm,  17  £q.  16,  19,  (c)  Pickering    y.   llfracfmibe    Ry, 

ffo  eyen  farther ;  but  it  seems  at  Co.  L.  R.  8  C.  P.  286,  overruling 

leart  doubtful  whether  they  can  be  yirtnally  WaU$  v.  Porter,  8  £.  ft  B. 

supported.  748,  28  L.  J.  Q.  B.  846,  see  Crow  v. 

(6)  See  PinkeU  y.  Wright,  2  Ha.  Robinaon,  L.  R.  8  C.  P.  264 ;  judg- 

120,  aifd.  nom.  Murray  y.  PinkeU,  ment  of  Erie,  J.  (disi.)  in  Watta  y. 

12  OL  &  F.  784  ;  Ford  y.  White,  16  Porter, 
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chose  in  action  takes  it  subject  to  all  the  equities  of  the  x>erBon  who 
made  the  assignment "  (a). 

"It  is  a  rule  and  principle  of  this  Court,  and  of  every  Court,  I 
believe,  that  where  there  is  a  chose  in  action,  whether  it  is  a  debt,  or 
an  obligation,  or  a  trust  fund,'  and  it  is  assigned,  the  person  who 
holds  the  debt  or  obligation,  or  has  undertaken  to  hold  the  trust 
fund,  has  as  against  the  assignee  exactly  the  same  equities  that  he 
would  have  as  against  the  assignor*'  (b). 

This  is  in  fact  the  same  principle  which  is  applied  by 
courts  of  common  law  as  well  as  of  equity  for  the  pro- 
tection of  persons  who  contract  with  agents  not  known  to 
them  at  the  time  to  be  agents  (c).  What  is  meant  by 
this  special  use  of  the  term  "  equities  *'  will  be  best  shown 
Illuatra-  by  illustration.  A  debt  is  due  from  B.  to  A.,  but  there  is 
wong.         g^ig^  ^  ^^Yj;^  j^^  £.j,^j^  ^  ^  g  which  B.  might  set  oflf  in  an 

action  by  A.  In  this  state  of  things  A.  assigns  the  first 
debt  to  C.  without  telling  him  of  the  set-oflF.  B.  is  entitled 
to  the  set-oflF  as  against  C.  (d).  Again,  B.  has  contracted 
to  pay  a  sum  of  money  to  A.  but  the  contract  is  voidable 
on  the  ground  of  fraud  or  misrepresentation.  A.  assigns 
the  contract  to  C.  who  does  not  know  the  circumstances 
that  render  it  voidable.  B.  may  avoid  the  contract  as 
against  C.  (e).  Again,  in  a  somewhat  less  simple  case, 
there  is  a  liquidated  debt  from  B.  to  A  and  a  current 
account  between  them  on  which  the  balance  is  against  A. 
A.  assigns  the  debt  to  C.  who  knows  nothing  of  the 
account.  B.  may  set  oflF  as  against  C.  the  balance  which 
is  due  on  the  current  account  when  he  receives  notice  of 
the  assignment,  but  not  any  balance  which  becomes  due 
afterwards  (/). 
The  rule        But  it  is  open  to  the  contracting  parties  to  exclude  the 

may  be  ex- 

(a)  Ix)rd  St.  Leonards,  M<mgU$  ▼.  length  in  Lewin  on  Tr.  677.    As 

Dixont  8  H.  L.  C.  702,  731.  to  8et-o£f  accruing  after  notice  of 

(&)  James,  L.  J.  (sitting  m  V.-C.)  assignment,  SUpkau  y.  Venabletj  80 

Phippa  y.  Lovegrove,  16  Eq.  80, 88.  Beay.   625,   WaUan  y.   Afid   Wal€9 

(e)  See  p.  112,  aboye.  My,  Co.,  L.  R.  2  G.  P.  693. 

{d)  CavtndUh  y.  Otavu,  24  Beay.  {e)  Oraham  y.  Johnson,  8  Eq.  86. 

168,173,  where  the  doctrine  18  fully  (/)  CovcnduA  y.  (Tmmi,  24  Beay. 

expounded :  the  rales  laid  down  l^  163. 
Jjord  Bomilly,  M.  K.  are  giyen  at 
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operation  of  this  rule  if  they  think  fit  by  makintr  it  a  term  eluded  by 

of  the  original  contract  that  the  debtor  shall  not  set  up  of  original 

against  an  assignee  of  the  contract   any  counter  claim  i^*"*^?^" 

which  he  may  have  against  the  original  creditor.     This  is  AsUtio 

established  by  the  decision  of  the  Court  of  Appeal  in  c^™f 

Chancery  in  Ex  parte  Asiatic  Banking  Corporation,  the  tionscaae. 

facts  of  which  have  already  been  stated  for  another  aspect 

of  the  case  (a). 

Two  alternative  grounds  were  given  for  the  decision  in 

favour  of  the  claim  of  the  Asiatic  Banking  Corporation 

under  the  letter  of  credit.     One,  which  we  have  already 

noticed,  was  that  the  lett^^r  was  a  general  pro^>osal,  and 

that  there  was  a  complete   contract  with  any  one  who 

accepted  it  by  advancing  money  on  the  faith  of  it.     The 

other  was  that,  assuming  the  original  contract  to  be  only 

with   Dickson,  Tatham,  &  Co.  to  whom  the  letter  was 

given,  yet  the  takers  of  bills  negotiated  under  the  letter 

were  assignees  of  the  contract,  and  it  appeared  to  have 

been  the  intention  of  the  original  parties  that  the  equities 

which  might  be  available  for  the  bank  against  Dickson, 

Tatham,  &  Co.  should  not  be  available  against  assignees. 

Lord  Cairns,  then  Lord  Justice,  thus  stated  the  law : — 

**  Qenenllj  Bpeakmg  a  choee  in  action  asFignable  only  in  equity 
must  be  assigned  subject  to  the  equities  existing  between  the  original 
parties  to  the  contract ;  but  this  is  a  rule  which  must  yield  when  it 
appears  from  the  nature  or  terms  of  the  contract  that  it  must  huve 
been  intended  to  be  assignable  free  from  and  unaffected  by  such 
equities." 

Where  assignees  of  a  chose  in  action  are  enabled  l)y 
statute  to  sue  at  law,  similar  consequences  may  be  pro- 
duced by  way  of  estoppel  (h) :  which  really  comes  to  the 
same  thing,  the  doctrine  of  estoppel  being  a  more  technical 
and  definite  expression  of  the  same  principle. 

The  principle  thus  laid  down  has  been  followed  out  in  Subee- 
several  later  decisions  on  the  effect  of  transferable  deben-  Jedsfons : 


t 


\a)  8  Ch.  S91 ;  p.  20,  $upra.  §umet%  L.  IL  6  Q.  B.  642. 

^6)  WM  T.  ffeme  Say  Commi%' 
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form  of  in-  tures  issued  by  companies.  The  question  whether  the 
how  far  holder  of  such  a  debenture  takes  it  free  from  equities  is  to 
°^**®"**     be  determined  by  the  original  intention  of  the  parties. 

The  form  of  the  instrument  is  of  course  material,  but 
the  general  tenor  is  to  be  looked  to  rather  than  the  words 
denoting  to  whom  payment  will  be  made ;  these  cannot 
be  relied  on  as  a  sole  or  conclusive  test.  Making  a  de- 
benture payable  to  the  holder  or  bearer  does  not  necessarily 
mean  more  than  that  the  issuing  company  will  not  require 
the  holder  who  presents  the  instrument  for  payment  t^ 
prove  his  title,  especially  if  the  object  of  the  debenture  is 
on  the  face  of  it  to  secure  a  specific  debt  (a).  But  an 
antecedent  agreement  to  give  debentures  in  such  a  form  is 
evidence  that  they  were  meant  to  be  assignable  free  from 
equities  (6);  and  debentures  payable  to  bearer  without 
naming  any  one  as  payee  in  the  first  instance  are  priina 
facie  so  assignable  (c);  so  again  if  the  document  resembles 
a  negotiable  instrument  rather  than  a  common  money 
bond  or  debenture  in  its  general  form  (cZ). 

Even  when  there  is  nothing  on  the  face  of  the  instru- 
ment to  show  the  special  intention  of  the  parties,  the 
issuer  cannot  set  up  equities  against  the  assignee  if  the 
instrument  was  issued  for  the  purpose  of  raising  money  on 
it  {e).  The  general  circumstances  attending  the  original 
contract — e,g.  the  issue  of  a  number  of  debentures  to  a 
creditor  instead  of  giving  a  single  bond  or  covenant  for 
the  whole  amoimt  due — may  likewise  be  important. 
Moreover,  apart  from  any  contract  with  the  original 
creditor,  the  issuing  company  may  be  estopped  from 
setting  up  equities  against  assignees  by  subsequent  re- 
cognition of  their  title  (/). 

(a)  Financial  Corporation's  claim,       L.  R.  8  Q.  B.  874,  385. 

8  Ch.  855,  360.  (d)  Ex  parte   City  Bank,  8  Ch. 

(b)  Ex  parte  New  Zealand  Banking      758. 

Corporationf  8  Ch.  154.  (e)  Dickson  y,  Swansea  Vale  By, 

(c)  Ex  parte  Colbome  A  Straw-  Co.  L.  R.  4  Q.  B.  44.  Cfraham  v. 
hrtdge,  11  Eq.  478,  which  cannot  Johnson,  8  Eq.  86,  seems  not  con- 
now  be  taken  as   warranting  any-  aistent  with  this. 

thing  beyond  the  statement  in  the  (/)  Higgs  v.  Northern  Auam  Tea 

text,  cp.  Crouch  v.  Cridit  Fonder,       Co.  L.  R.   4  Ex.    887  ;   ^  parte 


k 
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The  rule  extends  to  an  order  for  the  delivery  of  goods 
as  well  as  to  debentures  or  other  documents  of  title  to  a 
debt  payable  in  money  (a). 

On  principle  this  doctrine  seem?  inapplicable  in  a  case  Qn.  when 
where  the  original  contract  is  not  merely  subject  to  a  cross oooSiilctU 
claim  but  voidable.     For  the  agreement  that  the  contract  void»ble. 
shall  be  assignable  free  from  equities  is  itself  part  of  the 
contract,  and  should  thus  have  no  greater  validity  than 
the  rest.     A  collateral  contract  for  a  distinct  consideration 
might  be  another  matter:  but  the  notion  of  making  it  a 
term  of  the  contract  itself  that  one  shall  not  exercise  any 
right  of  rescinding  it  that  may  afterwards  be  discovennl 
seems  to  involve  the  same  kind  of  fallacy  as  the  sovereign 
power  in  a  state  assuming  to  make  its  own  acts  irrevocable. 
Nor  does  it  make  any  difference,  so  long  as  we  adhere  to 
tlie  general  rules  of  contract,  that  the  stipulation  is  in 
favour  not  of  the  original  creditor  but  only  of  his  as- 
signees (&).     However  the  point  has  not  been  distinctly 
raised   in  any  of    the    decided   cases.      In    Oraham  v. 
Johnson  (c),  where  the  contract  was  originally  voidable 
(if  not  altogether  void :  the  plaintiff  had  executed  a  bond 
under  the  impression  that  he  was  accepting  or  indorsing  a 
bill  of  exchange)  (d),  an  assignee  of  the  bond  as  well  as 
the  obligee  was  restrained  from  enforcing  the  bond :  but 
the  decision  was  rested  on  the  somewhat  unsatisfactory 
ground  that,  although  the  instrument  was  given  for  the 
purpose  of  money  being  raised   upon  it,  there   was  no 
intention  expressed  on  the  face  of  it  that  it  should  be 
assignable  free  from  equities. 

However,  if  the  contract  were  not  enforceable  as  between 


Univtrmtl  Lift  Auurance  Co.  10  Eq. 
458  (on  Hune  facta) ;  Ex  joarte 
Charley,  11  Kq.  157 :  op.  Jie  Bahia 
it*  San  Francueo  Ry.  Co.  L.  K.  3 
Q.  B.  5S4.  Qu.  can  Athenceum  lAft 
Atntrance  8oe.  y.  Pooley,  8  Do  Q.  ft 
J.  294,  be  reconciled  with  these 
cases?  It  seems  not:  BninUm*$ 
daim,  19  Eq.  802,  812. 

(a)    Merchant    Banking    Co,    of 


London  y.  Phanix  Bessemer  Sted  Co, 
5  Ch.  D.  205. 

(6)  In  principle  it  is  the  same  as 
the  case  put  in  the  Digest  (50.  17, 
de  reg.  iuris,  28)  "non  yalere  si 
oonvenerit,  ne  dolus  prae^tnr." 

(c)  8  Eq.  86. 

{d)  The  eyidenoe  was  conflicting, 
bat  the  Court  took  this  yiew  of  the 
facts :  see  p.  48. 
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the  original  parties  only  by  reason  of  their  being  in  paH 
delicto,  as  not  Baving  complied  with  statutory  require- 
ments or  the  like,  an  assignee  for  value  without  notice  of 
the  original  defect  will  at  all  events  have  a  good  title 
by  estoppel  (a), 
limits  to       The  transferable  debentures  the  effect  of  which  came  in 
be  doiwby  question  in  the  cases  we  have  just  reviewed  were  no  doubt 
agreement  intended  to  be  equivalent  to  negotiable  instruments,  and 
contract     there  have  been  dicta  in  the  Court  of  Chancery  favouring 
S!de°nfr^   the  view  that  they  were  such  in  fact  (6).     But  a  later 
gotiable :    decision  of  the  Court  of  Queen's  Bench  (1873)  shows  that 
Credit  ^    this  intention  cannot  be  fully  carried  out.     The  debtor 
Fonder,     may  contract  in  such  a  way  as  to  alter  or  abandon  his 
own  rights  as  against  assignees  of  the  contract;  but  he 
cannot  alter  or  abandon  the  rights  of  subsequent  assignees, 
and  therefore  cannot  enable  an  intermediate  transferor 
having  no  title  to  give  a  good  title  to  his  transferee  (c). 

This  marks  the  extreme  limit  of  the  extension  which  can 
be  given  to  the  power  of  transferring  rights  under  a  con- 
tract consistently  with  the  general  rules  of  law. 

Negotiable      We  are  now  in  a  position  to  see  the  nature  of  the  diJSi- 

™**^"       culties  which  make  the  mere  assignment  of  a  contract 

Difficulties  inadequate  for  the  requirements  of  commerce,  and  to  meet 

of  ^^ina^  which  negotiable  instruments  have  been  introduced. 

contract        The  assignee  of  a  contract  is  under  two  inconveniences  (d). 

The  first  is  that  he  may  be  met  with  any  defence  which 

would  have  been  good  against  his  assignor.    This,  we  have 

seen,  may  to  a  considerable  extent  if  not  altogether  be 

obviated  by  the  agreement  of  the   original  contracting 

parties. 

The  second  is  that  he  must  prove  his  own  title  and 
that  of  the  intermediate  assignees,  if  any ;  and  for  this 


(a)  See  Wehb  v.  jffeme  Bay  Com-  (c)  Crouch  ▼.  Credit  Fonder  of 

miukmn%  L.  R.  5  Q.  B.  642.  England,  L.  B.  8  Q.  B.  874. 

\h)  See  eepedaUy  Ex  parte  OUy  (cQ  Cp.  Savigny,  Obi.  §  62. 
£a/nk,  8  Ch.  758. 
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purpose  he  must  inquire  into  the  title  of  his  immediate 
assignor.  This  can  be  in  part,  but  only  in  part,  provided 
against  by  agreement  of  the  parties.  It  is  quite  com* 
petent  for  them  to  stipulate  that  as  between  themselves 
payment  to  the  holder  of  a  particular  document  shall  be  a 
good  discharge ;  but  such  a  stipulation  will  neither  affect 
the  rights  of  intermediate  assignees  nor  enable  the  holder 
to  compel  payment  without  proving  his  title.  Parties 
cannot  set  up  a  market  overt  for  contractual  rights. 

The  complete  solution  of  the  problem,  for  which  the  Remedy 
ordinary  law  of  contract  is  inadequate,  is  attained  by  the  r^2ofl*w 
law  merchant  (a)  in  the  following  manner : —  merchwit. 

(i)  The  absolute  benefit  of  the  contract  is  attached  to  the 
ownership  of  the  document  which  according  to  ordinary 
rules  would  be  only  evidence  of  the  contract* 

(ii)  The  proof  of  ownership  is  then  facilitated  by  pre- 
scribing a  mode  of  transfer  which  makes  the  instrument 
itself  an  authentic  record  of  the  successive  transfers :  this 
is  the  case  with  instruments  transferable  by  indorsement. 

(iii)  Finally  this  proof  is  dispensed  with  by  presuming 
the  boTia  fide  possessor  of  the  instrument  to  be  the  true 
owner :  this  is  the  case  with  instruments  transferable  by 
delivery,  which  are  negotiable  in  the  fullest  sense  of  the 
word. 

The  result  is  that  the  contract  is  completely  embodied  (ft)  Negotiable 
for  all  practical  purposes  in  the  instrument  which  is  the  ments.  Pe- 
symbol  of  the  contract ;  and  both  the  right  under  the  con-  ^^^  f^^ 
tract  and  the  property  in  the  instrument  are  treated  in  a  rights  of 
manner  quite  at  variance  with  the  general  principles  o{^^^^ 
contract   and  ownership     We  give  references  to  a  few 
passages  where  specimens  will  be  found  of  the  positive 
terms  in  which   the   privileges  of  boria  fide  holders  of 
negotiable  instruments  have  been  repeatedly  asserted  by 
the  highest  judicial  authority  (c). 

{a)  Extended  to  promiseonr  notes  tion,"  SaWgny. 

by  statute :  8  ft  4  Anne  c;  8  (In  Rer.  (f)  See  per  Byles,  J.  6wany,  N.  B, 

SUt.)  SB.  1-8.  Auttralatiom  Co.  in  Bx.  Gb.  2  H.  ft 

(6)  "  Verkorpenmg    der  Obliga-  C.  184,  81  Ia  J.  Sx.  4S0)  per  Lord 
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Qualities 
of  nego- 
tiable in- 
strumentB. 
Limiting 
rules  in 
Crouch  V. 
Ci^dit 
Fonder. 


The  narrower  doctrine  which  for  a  time  prevailed,  re- 
quiring a  certain  measure  of  caution  on  the  part  of  the 
holder,  is  now  completely  exploded.  Nothing  short  of 
actual  knowledge  of  the  facts  afifecting  his  transferor's  title 
will  defeat  the  holder's  right  (a). 

Moreover  therfers  no  dtecfepance  between  common  law 
and  equity  in  this  matter.  Equity  has  interfered  in  cer- 
tain cases  of  forgery  and  fraud  to  restrain  negotiation ;  but 
at  lag.xxo  title  to  sue  on  the  instrument  caja  be  m^e 
through  a  forgery:  (b) ;  and  '*  the  cases  of  fraud  where  a 
bill  has  been  ordered  to  be  given  up  are  confined  to  those 
where  the  possession,  but  for  the  fraud,  would  be  that  of 
the  plaintiff  in  equity"  (c).  The  rights  of  bona  fide 
holders  for  value  are  as  fully  protected  in  equity  as  at 
common  law,  and  against  such  a  holder  equity  will  not 
interfere  {d). 

The  most  frequent  examples  of  negotiable  instruments 
are  bills  of  exchange  and  promissory  notes.  Their  excep- 
tional qualities  are  concisely  stated  in  the  case  of  Crouch 
V.  Credit  Fonder  of  England  (e)  which  has  been  already 
referred  to : — 

"  Bills  of  exchange  and  promissory  notes,  whether  payable  to  order 
or  to  bearer,  are  by  the  law  merchant  negotiable  in  both  senses  of  the 
word.  The  person  who,  by  a  genuine  indorsement,  or,  where  it  is 
payable  to  bearer,  by  a  delivery,  becomes  holder,  may  sue  in  his  own 
name  on  the  contract,  and  if  he  is  a  bona  fide  holder  for  value  he  has 
a  good  title  notwithstanding  any  defect  of  title  in  the  party  (whether 
indorser  or  deliverer)  from  whom  he  took  it" 


Campbell,  Brcmdao  v.  Bcvmett,  12 
CL  ft  F.  105  ;  opinion  of  Supreme 
Court,  XT.  8.  delivered  by  Story,  J. 
Swift  V.  Tywmt  16  Peters  1, 16.  The 
following  references  as  to  the  nature 
of  the  contracts  undertaken  by  the 
parties  to  a  biU  of  exchange  may  be 
found  useful.  Acceptor  and  drawer: 
J(mn  V.  Broadhwt,  9  C.  B.  178, 
181 ;  Lebd  ▼.  Twikery  L.  R.  8  Q.  B. 
77,  84.  Indorser :  i&.  88,  Denton  v. 
Peten,  L.  R.  6  Q.  B.  475,  477. 
(a)  Qoodman  v.  Harvey,  4  A.  &  E. 


876,  Baphad  y.  Bank  of  England^  17 
Q.  B.  161,  175,  25  L.  J.  C.  P.  88. 

{h)  The  bona  fide  holder  of  an 
instrument  with  a  forged  indorse- 
ment may  be  exposed  to  considerable 
hardship.  See  BdbbeU  v.  PinkeU,  1 
Ex.  1).  868. 

(c)  Jona  V.  Lane,  8  Y.  &  C.  Ex. 
in  Eq.  281,  298. 

{d)  Thiedemann  v.  OoUUehmidtf  1 
D.  F.  J.  4. 

(«)  L.  R.  8  Q.  B.  874. 
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We   may  here   notice  the   positions  contained   in  the 
I  judgment  of   the  Court,  which  in  fact  show  the  limits 

i  beyond  which  the  special  law  of  English  negotiable  instru- 

ments cannot  be  extended. 

1.  It  is  extremely  doubtful  whether  the  seal  of  a  cor- 
poration can  be  treated  as  equivalent  to  signature  for  the 
purpose  of  making  an  instrument  under  it  negotiable  at 
common  law  (a). 

2.  A  bond  containing  a  contract  not  merely  to  pay  the 
principal  but  to  cause  the  bonds  to  be  drawn  for  payment 
in  a  specified  manner  cannot  be  negotiable,  since  it  violates 
the  general  rule  that  the  contract  to  pay  must  be  uncon- 
ditional (It  must  also  be  a  contract  to  pay  money  or  to 
deliver  another  negotiable  security  representing  money  (b) : 
therefore  a  promise  in  writing  to  deliver  1000  tons  of  iron 
to  the  bearer  is  not  negotiable  and  gives  no  right  of  action 
to  the  possessor)  (c). 

3.  Mere  private  agreement  or  jKiHicular  cnsiom  cannot 
be  admitted  as  part  of  the  law  merchant  so  as  to  introduce 
new  kinds  of  negotiable  instruments.  But  the  fact  that  a 
universal  mercantile  usage  is  modem  is  no  reason  against 
its  being  judicially  recognized  as  part  of  the  law  merchant 
The  notion  that  general  usage  is  insuflScient  merely  be- 
cause it  is  not'ancient  is  founded  on  the  erroneous  assump- 
tion that  the  law  merchant  is  to  be  treated  as  fixed  and 
invariable  (d). 

(a)  Btit  if  a  corporation  is  ex-  20  L.  J.  Q.  B.  160,  Agg$  ▼.  Ni^oUonj 

preaaly  enabled  by  sUtute  to  iwae  1  H.  ft  N.  165,  25  L.  J.  Ex.  848, 

promlflgory  notes  under  leal  thej  Balfour  v.  Emat,  4  C.  B.  N.  S.  601, 

may  be  raed  on  ae  ordinary  pro-  28  L.  J.  C.  P.  170,  VuUon  v.  Afanh, 

misBoiy  notea  :    Slark  v.   HigkgaU  L.  R.  6  Q.  B.  861. 
Archvsay  Co,  5  Taunt  792,  and  in  (6)  Goodvew  v.  RobarUf  Ex.  Ch., 

anv  caae  the  addition  of  the  8e»l  L.  B.  10  Ex.  887,  in  H.  L.  1  App. 

win  not  prevent  an  in«tniment  from  Ca.  476. 

being  a  good  bill  or  note  if  it   &■  (c)  Dixon  y.  BoviU,  8  Macq.  1, 

also  signed  by  an  agent  or  agents  for  and  see  Byles  on  Bills,  Ch.  7.   Such 

the  company  so  &at  it  would  be  a  contract  may  however  be  made 

good  without  the  seal,  which  may  assignable  free  from  equities  :  Met' 

perhaps  be  regarded  as  an  ear  mark  cfuint  Banking  Co.  of    London  y. 

or  memorandum  made  by  the  com-  Phctnix  BeMsemer  SUd  Co.  5  Ch.  1). 

pany  or  its  agents  for  their  own  205. 

convenience:  see  HaJtfvrd  v.  Camt'  (cQ  Ooodwin    v.   Roharia,    tupro, 

r<m'9CoaXbro€ik,dsc.t  Co.^  16  Q.  B.  442,  overruling  Crouch  v.  CrMt  Fonder 
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The  bonds  of  foreign  governments  issued  abroad  and 
treated  in  the  English  market  as  negotiable  instruments 
are  recognized  as  such  by  law  (a).  So  is  the  provisional 
scrip  issued  in  England  by  the  agent  of  a  foreign  govern- 
ment as  preparatory  to  giving  definitive  bonds  (b).  Such 
bonds  or  scrip,  and  other  foreign  instruments  negotiable  by 
the  law  of  the  country  where  they  are  made,  may  be 
recognized  as  negotiable  by  oar  Courts  though  they  do  not 
satisfy  all  the  conditions  of  an  English  negotiable  instru- 
ment (c). 
N^ti-  From  what  was  said  in  Ooodwin  v.  Bobarts  (d)  in  the 

estoppel  House  of  Lords  it  seems  that  where  the  holder  of  an 
instrument  purporting  on  the  face  of  it  to  be  negotiable, 
and  in  fact  usually  dealt  with  as  such,  intrusts  it  to  a 
broker  or  agent  who  deals  with  it  in  the  market  where 
such  usage  prevails,  he  is  estopped  from  denying  its  nego- 
tiable quality  as  against  any  one  who  in  good  faith  and  for 
value  takes  it  from  the  broker  or  agent. 

How  in-  It  is  also  to  be  observed  that  an  instrument  which  has 
^^^^  been  negotiable  may  cease  tg/be  so  in  various  ways, 
to  be  nego-  namely — 

**  Payment  by  the  person  ultimately  liable  (e). 

Restrictive  indorsement  (/). 

Crossing  with  the  words  "not  negotiable,"  under  the 
Crossed  Cheques  Act,  1876,  39  &  40  Vict.  c.  81.  A  person 
taking  a  cheque  so  crossed  has  not  and  cannot  give  a 
better  title   than  the  person  from  whom    he  took   it: 

8.12. 

To  a  certain  extent,  in  the  case  of  bills  payable  to  order, 

on  this  point ;  Rumball  v.  Metropo-  494-5. 

titan  Bank,  2  Q.  B.  B.  194.  {d)  1  App.  Ca.  486,  489,  493,  497. 

(a)  OoTffier  v.  JUieviUe,  8  K  &  C.  (e)  Lamrvs  ▼.  CbtrtV,  8  Q.  B. 
46.  464.    As  to  the  poBsibility  of  suing 

(b)  Ooodwin  ▼.  RdbarU,  L.  R.  10  on  a  bill  after  it  has  been  paid  by 
Ex.  76,  affd.  in  Ex.  Ch.  ih.  887,  in  some  other  person,  see  Cocik  ▼.  Litter, 
H.  L.  1  App.  Ca.  476.  18  C.  B.  N.  S.  594,  82  L.  J.  C.  P. 

(c)  See  Crouch  v.  Cridit  Fonder^  121. 

L.  R.  8  Q.  B.  at  pp.  884>5 ;  Qcod-  (/)  1  8m.  L.  O.  479. 

1M»  ▼.  RAarUy  1  App.  Oft.  at  pp. 
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indorsement  when  overdue,  which  makes  the  indorsee's 
rights  subject  to  what  are  called  e([uities  attaching  to  the 
bill  itself,  e.g,  an  agreement  between  the  original  parties 
to  the  bill  that  in  certain  events  the  acceptor  shall  not  be 
held  liable,  but  not  to  collateral  equities  such  as  set- 
off (a). 

We  have  purposely  left  to  the  last  the  consideration  of  Trmniferof 
certain  important  classes  of  contracts  which  may  be  roughly  where 
described  as  involving  the  transfer  of  duties  as  well  as  of  ^^"  •• 
rights.    This  happens  in  the  cases  rights 

(A)  Of  transferable   shares   in  partnerships  and  com-^^J|J^ 
panics. 

(B)  Of  obligations  (b)  attached  to  ownership  or  interests 
in  property. 

A.  The  contract  of  partnership  generally  involves  per-  (A.)  Part- 
sonal  confidence,  and  is  therefore  of  a  strictly  personal  shareein 
character.     But,  "  if  partners  choose  to  agree  that  wiyof?[JS!S^ 
them  shall  be  at  liberty  to  introduce  any  other  person  into  ihipi  and 
the  partnership,  there  is  no  reason  why  they  should  not :  J^^' 
nor  why,  having  so  agreed,  they  should  not  be  bound  by  oomp«mes 
the  agreement"  (c).      At  common  law  the   number  of^e 
persons  engaged  in  a  contract  of  partnership  does  not  make  Jjj"^" 
any  difference  in  the  nature  or  validity  of  the  contract ;  oommon' 
hence  it  follows  that  if  in  a  partnership  of  two  or  three  the  '*^' 
share  of  a  partner  may  be  transferred  on  terms  agreed  on 
by  the  original  partners,  there  is  nothing  at  common  law 
to  prevent  the  same  arrangement  from  being  made  in  the 
case  of  a  larger  partnership,  however  numerous  the  mem- 
bers may  be ;  in  other  words,  unincorporated  companies 
with  transferable  shares  are  not  unlawful  at  common  law. 
This  is  worked  out  by  Mr.  Justice  Lindley  in  another  part 
of  his  book,  where  he  shows  by  an  ingenious  and  con- 

(a)  See  E»fcuri€  SwaUy  6  Eq.  844,  benefit  or  borden  of  a  oontraci,  or 

859,  where  the  authoriUee  are  dia-  both,  according  to  the  nature  of  the 

ciuMed.  oaee. 

(i)  We  nae  the  word  here  in  its  (c)  Lindley,  1.  699. 

wide   aenae   lo  aa  to  denote   the 
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vincing  analysis  that  such  a  conclusion  is  demanded  by 
principle,  and  by  an  examination  of  decided  cases  that  it 
is  consistent  with  authority  (a).  "  Those  who  fonn  such 
partnerships,  [i.  e,  partnerships  whether  small  or  large  in 
which  shares  are  transferable]  and  those  who  join  them 
after  they  are  formed,  assent  to  become  partners  with  any 
one  who  is  willing  to  comply  with  certain  conditions  "  (ft). 
Bnt  no  At  first  sight  this  may  seem  to  involve  the  anomaly  of 

oontract  s,  floating  contract  between  all  the  members  of  the  partner- 
•"^^'^  ship  for  the  time  being,  who  by  the  nature  of  the  case  are 
ibis.  ,  unascertained  persons  when  we  look  to  any  future  time  (c). 
But  there  is  no  need  to  assume  any  special  exception  from 
the  ordinary  rules  of  contract.  It  was  pointed  out  by 
Lord  Westbury  that  the  transfer  of  a  share  in  a  partner- 
ship at  common  law  is  strictly  not  the  transfer  of  the  out- 
going  partner's  contract  to  the  incoming  partner,  but  the 
formation  of  a  new  contract.  "  By  the  ordinary  law  of 
partnership  as  it  existed  previously  to"  the  Companies 
Acts  "a  partner  could  not  transfer  to  another  person  his 
share  in  the  partnership.  Even  if  he  attempted  to  do  so 
with  the  consent  of  the  other  partners,  it  would  not  be  a 
transfer  of  his  share,  it  would  in  effect  be  the  creation  of  a 
new  partnership "  {d).  This  therefore  is  to  be  added  to 
the  cases  in  which  we  have  already  found  apparent 
anomalies  to  vanish  on  closer  examination, 
r^ctical        Notwithstanding  the  theoretical   legality  of  unincor- 

QlffioilIu6S  1*11  1 

of  unmoor-  porated  compames,  there  does  not  appear  to  be  any  very 
P**™*^,  satisfactory  way  of  enforcing  either  the  claims  of  the  com- 
would  re-  pany  against  an  individual  member  (e),  or  those  of  an 
!^  VZ  individual   member  against  the  company  (/).     But  the 


(a)  Lindley,  1.  191-196. 
(6)  lb.  1.  699. 

(c)  Op.  per  Abbott,  C.  J.  in 
Joiephi  V.  Pebrer,  8  B.  ft  C.  639, 648. 
This  line  of  olgection,  however,  does 
not  appear  to  have  been  distinctly 
taken  in  any  of  the  cases  where  the 
legality  of  joint-stock  compantes 
was  discussed. 

(d)  Webby.  Whiffin,  L.  R.5 H. L. 


711,  727. 

(e)  We  have  seen  {supra^  p.  222) 
that  they  cannot  empower  an  officer 
to  sue  on  behalf  of  the  association. 

(/)  See  Lyon  v.  Hayna^  5  M.  & 
Gr.  504 ;  but  perhaps  since  the 
Judicature  Acts  a  paitner  can  sue 
or  be  sued  by  the  partnership  in  the 
firm-name,  Lindley  1.  212,  469,  and 
2.  877. 
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power  of  forming  such  companies  is  so  much  cut  short  by  co»l«»l- 
the  Companies  Act  1862,  which  renders  (with  a  few  ex-Tidonsof 
ceptions)  unincorporated  and  unprivileged  (a)  partnerships  2^™**^** 
of  more  than  twenty  (6)  persons   positively  illegal,  that 
questions  of  this  kind  are  not  likely  to  have  much  practical 
importance   in   future.     In  like  manner  the  transfer  of 
shares  in  companies  as  well  as  their  original  formation  is 
almost  entirely  governed  by  modem  statutes. 

B.  Obligations  ex  contractu  attached  to  ownership  orObiiga- 
interests  in  property  are  of  several  kinds.     With  reganl  to  nttn-^tH  to 
those  attached  to  estates  and  interests  in  land,  which  alone  P*»P<^rty. 
offer  any  great  matter  for  observation,  the  discussion  of 
them   in   detail   is   usually  and  conveniently  treated   as 
belonging  to  the  law  of  real  property.     We  shall  have  to 
dwell  on  them  however  so  far  as  to  point  out  the  existence 
of  a  real  conflict  between  common  law  and  equity  as  to  the 
right  way  of  dealing  with  burdens  imposed  on  the  use  of 
land  by  contract. 

A  general  statement  in  a  summary  form  will  serve  both 
to  shorten  our  subsequent  remarks  and  to  make  them 
better  understood. 


view 
thereof. 


Obligations  attached  to  ownership  and  interests  Cknenj 

IN  property. 

I.  Goods. 
A  contract  cannot  be  annexed  to  goods  so  as  to  follow' the  property 

in  the  goods  either  at  common  law  (c)  or  in  equity  (d). 

By  statute  18  &  19  Vict,  c  111  the  indornenient  of  a  bill  of  lading 
operates  as  a  legal  transfer  of  the  contract,  if  and  whenever  by  the 
law  merchant  it  operates  as  a  transfer  of  the  property  in  the  goods. 

II.  Land  (e). 


(a)  ie.  such  M  but  for  the  Act 
would  have  been'  mere  partoenhipe 
at  common  law. 

(6)  Ten  in  the  case  of  banking : 
Companiee  Act  1862,  t.  4. 

{e)  8rd  reaolution  in  Speneer'i  ctL 
1  Sm.  L.  O.  60  ;  Splidt  v.  Bowf^,  10 
East  279.  "  In  general  contracts  do 
not  by  the  law  of  England  ran  with 
goods  " :    Blackbom  on  Sale,  276. 


(^  De  MaUoi  ▼.  Otb$ont  4  De  G. 
ft  J.  276,  295. 

(«)  On  this  generally  see  Dftrt  V. 
ft  P.  2.  764  sqq^  3rd  Report  of  R.  P. 
Commispion,  Dair.  Godt.  1.  122 
(4th  ed.) ;  and  above  all  the  notes 
to  Speneer'i  ca.  in  1  Sm.  L.  C. :  and 
also  as  to  covenants  in  leases  the 
notes  to  Thurtbjf  v.  Plants  1  Wms. 
Saund.  278-281,  299,  805. 

B 
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a.  Relations  between  landlord  and  tenant  on  a  demise. 
Burden: 


of  lessee's  covenants 


of  lessor's  covenants 

Benejit : 
of  lessee's  covenants 


As  to  an  existing  thing  parcel 
of  the  demise,  assignees  are  bound 
whether  named  or  not. 

As  to  something  to  be  newly 
made  on  the  premises,  assignees 
are  bound  only  if  named  (a). 

runs  with  the  reversion. 
(32  Hen.  8.  c  34) 


runs  with  the  reversion. 
(32  Hen.  8.  c  34.) 

But  the  statute  applies  only  to  demises  under  seal  (&),  and  includes 
(by  construction  in  Spencer* s  ca.)  only  such  covenants  as  touch  and 
concern  {he  thing  demised  (c). 

of  lessor's  covenants  runs  with  the  tenancy. 

Note, 

(i)  The  lessee  may  safely  pay  rent  (cQ  to  his  lessor  so  long  as  he  has 
no  notice  of  any  grant  over  of  the  reversion :  4  &  5  Anne  c.  3  [in  Rev. 
Stat :  al,  4  Ann.  c.  16]  which  is  in  fact  a  declaration  of  common 
law  :  see  per  Willes,  J.,  L.  R.  5  C.  P.  594 

(ii)  The  lessee  may  still  be  sued  on  his  express  covenants  (though 
under  the  old  practice  he  could  not  be  sued  in  debt  for  rent)  after  an 
assignment  of  the  term  (e). 

(iii)  The  doctrine  concerning  a  reversion  in  a  term  of  years  is  the 
same  as  concerning  a  freehold  reversion  (/). 

/3.  Mortgage  debts. 

The  transfer  of  a  mortgage  security  operates  in  equity  as  a  transfer 
of  the  debt  {g).  Notice  to  the  mortgagor  is  not  needed  to  make  the 
assignment  valid  ;  but  without  such  notice  the  assignee  is  bound  by 
the  state  of  the  accounts  between  mortgagor  and  mortgagee  Qi), 


(a)  Ab  to  this  distinctioii,  see  1 
Sm.  L.  C.  74-77.  Whether  a  cove- 
nant not  to  afwign  wirhout  licence 
"extends  to  a  thing  in  esse  parcel  of 
the  demise,"  so  as  to  bind  assiffnees 
though  not  named,  quaere :  ib.  76. 

(6)  e.  g.  SmitJi  v.  £ffgiitgton,  L.  R. 
9  0.  P.  145. 

(e)  For  the  meaning  of  this  see 
1  Sm.  L.  C.  72. 

{d)  In  the  case  of  the  lessee^s  cove- 
nants other  than  for  payment  of  rent, 
an  assignee  of  the  reversion  is  not 
botmd  to  give  notice  of  the  assign- 
ment  to  the  lessee  as  a  condition 


precedent  to  enforcing  his  rights : 
Scaltock  V.  Ilartton,  1  C.  P.  D.  106. 

(e)  1  Sm.  L.  C.  77,  1  Wms. 
Saund.  298. 

(/)  1  Sm.  L.  C.  70. 

[g)  This  is  one  of  the  oases  in 
which  the  equitable  transfer  of  a 
debt  is  not  made  =3  a  legal  transfer 
by  the  Judicature  Act,  1873.  In 
practice  an  express  assignment  of 
the  debt  is  always  added. 

(A)  Jones  v.  GH^ne,  9  Yes.  407, 
411 ;  Matthews  v.  Wallwyn,  4  Yes. 
118,  126. 
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7.  Bent-charges  and  annuities  imposed  on  land  independently  of 
tenancy  or  occupation  (a). 

An  agreement  to  grant  an  annuity  charged  on  land  implies  an 
agreement  to  give  a  personal  covenant  for  payment  (b) :  but  by  a 
somewhat  curious  distinction  the  burden  of  a  covenant  to  pay  a  rent- 
charge  does  not  run  with  the  land  charged^  nor  does  the  benefit  of  it 
run  with  the  rent  (c). 

8.  Other  covenants  not  between  landlord  and  tenant,  relating  to 
land  and  entered  into  tpith  the  owner  of  it 

The  benefit  runs  with  the  covenantee's  estate  so  that  an  assignee 
can  sue  at  common  law.  The  lessee  for  years  of  the  covenantee  may 
enforce  the  covenant  as  an  assign  if  assigns  are  named  (d).  It  is 
immaterial  whether  the  covenantor  was  the  person  who  conveyed  the 
land  to  the  covenantee  or  a  stranger  (0).  The  usual  vendor's  cove- 
nants for  title  come  under  this  head. 

«.  The  like  covenants  entered  into  6^  the  owner. 

The  burden  of  such  covenants  appears  on  the  whole  not  to  run  with 
the  land  in  any  case  at  common  law(/).  But  where  a  right  or  ease- 
ment affecting  land — such  as  a  right  to  get  minerals  free  from  the 
ordinary  duty  of  not  letting  down  the  surface — \b  granted  subject  to 
the  duty  of  paying  compensation  for  damage  done  to  the  land  by  the 
exercise  of  the  right,  there  the  duty  of  paying  compensation  runs  at 
law  with  the  benefit  of  the  grant.  Here,  however,  the  correct  view 
seems  to  be  that  the  right  itself  is  a  qualified  one — viz,  to  let  down 
the  surface,  &c.,  paying  compensation  and  not  otherwise  (g). 

The  burden  does  run  with  the  land  in  equity,  i.e,  a  court  of  equity 
will  enforce  the  covenant  against  assignees  who  have  actual  or  con- 
structive (h)  notice  of  it :  and  when  the  covenant  is  for  the  benefit  of 
other  land  (as  in  practice  is  commonly  the  case)  the  benefit  generally 
though  not  always  runs  with  that  other  land. 

(a)  These  must  be  regarded  as  (e)  Contra  Sugd.  Y.  &  P.  584-5. 

arisiiig  from  contract  (we   do  not  But  see  1  Sm.  L.  C.  80,  Dart  778. 

speak  of  rents  or  services  incident  Dav.  Con  v.  1.  137.    The  cases  from 

to  tenwre) :  the  treatment  of  rent-  the  Year  Books  relied  on  by  Lord 

charges  in  English  law  as  real  rights  St.  Leonards  {PiikenhaTn's  ca.  H.  42 

or  incorporeal  hereditaments  seems  E.  3.  3,  pi.  14,  Home's  ca.  M.  2  H. 

arbitrary.    For  a  real  right  is  the  4.  6,  pL  25)  seem  to  show  only  that 

power  of  exercising  some    limited  it  was  once  thought  doubtful  whether 

part  of  the  rights  of  ownership,  and  the  assignee  could  sue  without  being 

is  quite  distinct  from  the  right  to  also  heir  of  the  original  covenantee, 

receive  a  fixed  payment  without  the  See  also  O.  W.  Holmes,  jun.,  The 

immediate  power  of  doing  any  act  of  Common  Law,  895,  404. 
ownership  on  the  property  on  which  (/)  3rd  report  of  R.  P.  Conunis- 

the  payment  is  secured.  sloners,  in  1  Dav.  Conv.     Contra 

{b)  Bower  v.  Cooper,  2  Ha.  408.  Cooke  v.  ChilcoU,  8  Ch.  D.  694. 

(c)  1  Wms.  Saund.  303,  1  Snu  {g)  Aspden  v.  Seddon  (C.  A.),  1 

L.  C.  77.  Ex.  D.  496, 509. 

{d)  Taite  v.  Oodinff,  11  Ch.  D.  278.  (A)  Wilson  v.  ffart,  1  Ch.  468. 

r2 
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Explanatian,  Let  ns  call  the  land  on  the  use  of  which  a  restiiction 
is  imposed  by  covenant  the  quasiservient  tenement,  and  the  land  for 
whoBe  benefit  it  is  impoeed  the  gtuui-dominaaU  tenement.  Now 
restrictive  covenants  may  be  entered  into 

(1)  By  a  vendor  as  to  the  use  of  other  land  retained  or  simul- 
taneously sold,  for  the  benefit  of  the  land  sold  by  him : 

In  this  case  the  burden  runs  with  the  quasl-servient  tenement  and 
the  benefit  also  runs  with  the  quasi-dominant  tenement 

(2)  By  a  purchaser  as  to  the  use  of  the  land  purchased  by  him, 
for  the  benefit  of  other  land  retained  or  simultaneously  sold  by  the 
vendor : 

In  this  case  the  burden  runs  with  the  quasi-servient  tenement, 
and  the  benefit  may  run  with  the  quasi-dominant  tenement  when 
such  is  the  intention  of  the  parties,  and  especially  when  a  portion  of 
land  is  divided  into  several  tenements  and  dealt  with  according  to  a 
prescribed  plan  (a). 

All  these  rights  and  liabilities  being  purely  equitable  are  like  all 
other  equitable  rights  and  liabilities  subject  to  the  rule  that  purchase 
for  value  without  notice  ib  an  "absolute -defence. 

Farther  The  only  points  which  seem  to  call  for  more  notice  here 

afl'tobillB   ^®  *^®  doctrines  as  to  bills  of  lading  (I.)  and  restrictive 
of  lading,    covenants  as  to  the  use  of  Icuid  (II.  c). 

Ajs  to  (I)  it  is  to  be  borne  in  mind  that  bills  of  lading 
are  not  properly  negotiable  instruments,  though  they  may 
be  called  so  "  in  a  limited  sense  as  against  stoppage  in 
transitu  only  "  (6).  As  far  as  the  law  merchant  goes  the 
bill  of  lading  only  represents  the  goods,  and  does  not  enable 
any  one  who  gets  it  into  his  hands  to  give  a  better  title 
than  his  own  to  a  transferee  ;  "  the  transfer  of  the  symbol 
does  not  operate  more  than  a  transfer  of  what  is  repre- 
sented" (c).  And  the  whole  eflfect  of  the  statute  is  to 
attach  the  rights  and  liabilities  of  the  shipper's  contract 
not  to  the  symbol,  but  to  the  property  in  the  goods  them- 
selves (d) :  the  right  to  sue  on  the  contract  contained  in 

(a)  Keatet  v.  Lyon,  4  Ch.  218  and  (c)  Oumey  v.  Behrend,  3  E.  &  R 

other  cases  there  considered.    Ear-  622,  633,  23  L.  J.  Q.  B.  265. 
rUon  V.  Good,  11  Eq.  388  ;  RenaUv.  {d)  Pox  v.  NoU,  6  H.  ft  N.  680, 

Cowluhaw,  9  Cb.  D.  125,  in  C.  A.  11  636,  30  L.  J.  Ex.  259 ;  Smurthwaiie 

Cb.  D.  866.  V.  WUkint,  11  C.  B.  N.  S.  842,  860, 

(6)  PerWilles,  J.jPtt€»<f«v.Af(w«i>,  81  L.  J.  C.  P.  214. 
L.  R.  8  C.  P.  at  p.  276. 
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the  bill  of  lading  is  made  to  "  follow  the  property  in  the 
goods  therein  specified ;  that  is  to  say,  the  legal  title  to  the 
goods  as  against  the  indorser  "  (a). 

As  to  (II.  e)  we  have  to  explain  the  discrepance  between  As  to  bur- 
common  law  and  equity,  which  is  a  real  and  serious  one.  venanta 
The  theory  of  the  common  law  is  to  the  following  effect,  "inning 
The  normal  operation  of  a  contract,  as  we  have  already  real  con- 
had  occasion  to  say,  is  to  limit  or  cut  short  in  some  way  ^^  ^'  ^ 
the   contracting    party's    control    over    his  own  actions,  and  equity 
Among  other  kinds  of  actions  the  exercise  of  rights  of  l^^^.^^^^^^ 
ownership  over  a  particular  portion  of  property  may  be  thus  o^  the 
limited.     So  far  then  an  owner  "  may  bind  himself  by  c.  l.  ^^ 
covenant  to  allow  any  right  he  pleases  over  his  property"  (6) 
or  to  deal  with  it  in  any  way  not  unlawful  or  against  public 
policy  (c).     But  if  it  be  sought  to  annex  such  an  obligation 
to  the  property  itself,  this  is  prima  facie  a  considerable 
departure  from  the  ordinary  rules  of  contract,  and  to  be 
justified  only  by  clear  convenience.     How  then  does  the  . 
matter  stand  in  this  respect  ?    An  obligation  attached  to  I 
property  in  this  maimer  ceases  to  be  only  a  burden  on  the 
freedom  of  the  contracting  party's  individual  action,  and 
becomes  practically  a  burden  on  the  freedom  of  ownership,  i 
Now  the  extent  to  which  the  law  regards  such  burdens  as 
convenient  is  already  defined.     Certain  well-known  kinds 
of  permanent  burdens  are  imposed  by  law,  or  may  be 
imposed  by  the  act  of  the  owner,  on  the  use  of  land,  for  the 
permanent  benefit  of  other  land :  these,  and  these  only,  are 
recognized  as  being  necessary  for  the  ordinary  convenience 
of  mankind,  and  new  kinds  cannot  be  admitted.    And  this 
principle,  it  may  be  observed,  is  not  peculiar  to  the  law  of 
England  (d).    Easements  and  other  real  rights  in  re  aliena 

(a)  The  FreecUmi,  L.  R.  8  P.  C.  bably  be  invalid. 

594,  599.  (d)  Cp.  Savigny  Obi.  1.  7 :  and 

(6)  HiUw.  TuppeVy  2  H.  &  C.  121,  for  a  singuliOr  coincidence  in  detail 

127,  82  L.  J.  Ex.  217.  D.  8.  8.  de  aerv.  praed.  rust.  5  §  1, 

(c)  It  is  not  unlawful  for  a  land-  6  pr.  =  Clayton  v.  Corby,  5  Q.  B. 

owner  to  let  all  his  land  lie  wavte ;  415,  14  L.  J.  Q.  B.  364. 
but  a  covenant  tc  do  bo  would  pro- 
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cannot  therefore  be  extended  at  the  arbitrary  discretion  of 
private  owners  :  "  it  is  not  competent  for  an  owner  of  land 
to  render  it  subject  to  a  new  species  of  burden  at  his  fancy 
or  caprice  "  (a).  Still  less,  of  course,  is  it  competent  for 
people  to  create  new  kinds  of  tenure  or  to  attach  to  pro- 
perty incidents  hitherto  unknown  to  the  law.  But  if  it  is 
not  convenient  or  allowable  that  these  things  should  be 
done  directly  in  the  form  of  unheard  of  easements  or  the 
like,  neither  can  we  hold  it  convenient  or  allowable  that 
they  should  be  done  indirectly  in  the  form  of  obligations 
created  by  contract  but  annexed  to  ownership.  If  the 
burden  of  restrictive  covenants  is  to  run  with  land,  people 
can  practically  create  new  easements  and  new  kinds  of 
tenure  to  an  indefinite  extent.  Such  appears  to  be  the 
view  of  legal  policy  on  which  the  common  law  doctrine 
rests :  we  say  of  legal  policy,  for  it  would  be  a  great  mistake 
to  treat  the  matter  as  one  of  merely  technical  distinctions. 

In  equity.  On  the  other  hand  the  Court  of  Chancery  has  treated 
the  question  differently,  looking  not  so  much  at  general 
policy  as  at  individual  rights.  An  owner  of  land  has  bound 
himself  by  contract  to  limit  his  use  of  that  land  in  a  par- 
ticular manner :  why  should  his  successors  in  title  not  be 
bound  also,  save  in  the  case  of  a  purchase  for  value  with- 
out notice  of  the  restriction  ?  It  is  no  hardship  on  them  ; 
for  those  who  buy  the  land  subject  to  the  restriction  will 
pay  so  much  the  less,  and  the  intention  of  the  parties  would 
be  frustrated  if  contracts  of  this  kind  were  considered  merely 
personal  The  history  of  the  doctrine  is  somewhat  curious. 
Lord  Brougham  adopted  and  enforced  what  we  have  called 
the  common  law  theory  in  an  elaborate  judgment  which 
seems  to  have  been  intended  to  settle  the  question  (b).    But 


(a)  Per    Martin,    B.    NuUaU  v.  Rights  of  this  kind  are  to  be  care- 

BraceweU,  L.  R.  2  Ex.  10  ;  for  the  fully  distinffuished  from  those  created 

G.  L.  principles  generally  see  Ack-  by  grants  in  gross  :  see  per  Willes, 

royd  V.  Smith,  10  C.  B.  164,  19  L.  J.  J.  t6.  12  C.  B.  N.  S.  111. 
C.  P.  815  ;  Bailey  v.  Stephens,  12  (6)  Keppd  v.  Bailey,  2   M.  &  K. 

C.  B.  N.  S,  91,  81  L.  J.  C.  P.  226.  627. 


COVENANTS  RUNNING  WITH   LAND.  247 

Uiis  judgment,  though  treated  as  an  authority  in  courts  of 
law  (a),  has  never  been  followed  in  courts  of  equity.  After 
being  disregarded  in  two  reported  cases  (b)  it  was  overruled 
by  Lord  Cottenham  in  Tulk  v.  Moxhay  (c),  now  the  leading 
case  on  the  subject.  The  most  important  of  the  recent 
cases  are  Keatea  v.  Lyon  {(I)  (where  the  authorities  are 
collected)  and  Harrison  v.  Oood  (e).  This  last  decided 
that  whan  a  vendor  sells  land  in  building  lots  and  takes 
restrictive  covenants  in  identical  terms  from  the  several 
purchasers,  neither  reserving  any  interest  nor  entering  into 
any  covenant  himself,  this  will  enable  the  owner  for  the 
time  being  of  one  lot  under  the  title  thus  created  to  enforce 
the  covenant  in  equity  against  the  owner  of  another  lot : 
nor  can  the  vendor  release  the  covenant  to  any  purchaser 
or  his  successors  in  title  without  the  consent  of  all  the  rest. 
Thus  the  practical  result  is  that  a  great  variety  of  restric- 
tions on  the  use  of  land  which  could  not  be  imposed  by 
way  of  easement  or  the  like  may  be  imposed  by  way  of 
covenant  for  an  indefinite  length  of  time,  purchases  for 
value  without  notice  of  the  restriction  being  obviously  not 
probable  events.  So  &r  as  courts  of  equity  have  omitted 
to  consider  whether  such  a  result  is  consistent  with  the 
general  principles  of  the  law  concerning  the  tenure  and 
enjoyment  of  property,  perhaps  it  may  be  said  that  the 
view  they  have  taken  is  really  the  more  technical  of  the 
two. 

According  to  the  doctrine  of  equity,  the  intention  of  the  The  ques- 
parties  is  to  fix  an  obligation  to  deal  with  the  land  in  a  boUom  one 
particular  manner  not  merely  on  the  orijrinal  contractin&f  <>'  l»*>cy 
party,  but  on  his  successors  in  title :  then  why  not  give 
effect  to  that  intention?    The  common  law  doctrine  admits 


(a)  HUl  V.  Tupper,  2  H.  ft  C.  121,  in  Luker  y.  l>eimii,  7  Ch.  D.  at 

82  L.  J.  Ex.  217.  p.  235. 

(6)   Wkatnuin  ▼.  Cfibion,    9  Sim.  {d)  i  Ch.  218. 

196   (1838);  Mann  y.  Siephau,  16  (e)  11  £q.  838,  dist.   Master    y. 

Sim.  877  (1846) :  Keppd  ▼.  BaUe^  Hannrd,  4  Ch.  D.  718 ;  Renals  v. 

WAB  in  1834.  Cowlitkaw,  9  Ch.  D.  125,  in  C.  A.  11 

(c)  2  Ph.  774.    See  per  Fry,  J.  Ch.  D.  866. 
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that  such  is  the  intention,  but  refuses  to  give  effect  to  it 
because  it  tends  to  multiply  undue  restrictions  on  the 
freedom  of  o\mership,  in  contravention  of  the  general 
spirit  of  the  law  (a).  But  the  real  question  involved  in 
this  conflict  is  in  truth  of  an  economic  rather  than  a  legal 
kind :  namely  whether  it  is  or  is  not  desirable  that  private 
persons  should  have  the  power  of  dedicating  land  to  be 
used  in  a  particular  way  for  an  indefinite  time.  Such 
questions  of  public  economy  cannot  be  adequately  dealt 
with  by  means  of  the  rules  of  ordinary  private  law  con- 
cerning ownership  and  contract,  and  we  need  not  be  sur* 
prised  if  the  purely  legal  discussion  of  them  fails  to  give 
satisfactory  results  (b). 


(a)  See  the  obflervatioiiB  of  the 
Court  of  Ex.  Ch.  in  Dennett  v. 
AtherUm,  L.  R.  7  Q.  B.  325. 

(6)  It  is  worth  wlule  to  note  that 
even  if  Equity  had  not  refused  to 
follow  the  law  on  this  subject,  the 
sort  of  restrictions  in  question  might 
still  be  effectuaUy  created  with 
little  more  trouble  than  at  present. 
For  instance,  when  it  was  desired 
to  impose  soch  restrictions  on  a 
sale  of  land  in  lots,  long  leases  at 
nominal  rents  might  be  substituted 
for  conveyances  in  fee  simple.  The 
restrictive  covenants  would  then 
run  vrith  the  reversion  at  law  by 
the  Stat,  of  Hen.  8,  and  provision 


might  be  made  for  lessees  enforcing 
them  against  one  another  in  the 
name  of  the  reversioner.  On  the 
other  hand  it  is  conoeived  that  in 
the  actual  state  of  the  law  courts 
of  equity  have  by  no  means 
abandoned  a  discretion,  which  per- 
haps may  yet  be  exerdsed  with 
advantage,  of  refusing  to  enforce 
restrictive  covenants  when  by  lapse 
of  time  or  change  of  circumstances 
they  have  become  obsolete,  vexa- 
tious, or  useless.  Cp.  Duht  of  Bed- 
ford V.  Trugteet  of  BriUah  Muaeum, 
2  M.  &  K.  552 ;  ^nd  per  James 
L.J.,  RenaU  v.  GowliikavOi  11  Ch.  D. 
at  p.  868. 
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CHAPTER  VI. 
Unlawful  Agreements. 

All  agreements  which  the  law  refuses  to  enforce  may  MeMing 
perhaps  in  some  sense  be  called  unlawful.  All  transactions  o'"J*^«* 
which  injuriously  a£fect  either  the  public  good  or  the  menti. 
interests  of  private  persons  who  have  no  voice  in  the 
matter,  or  are  not  fully  and  freely  consenting  parties,  may 
perhaps  in  some  sense  be  called  fraudulent.  Hence  the 
terms  fraud  and  illegality  have  acquired  in  common  use 
such  a  latitude  of  meaning  as  to  make  convenient  arrange- 
ment and  accurate  discussion  almost  impossible.  Some- 
times fraud  is  treated  as  a  species  of  illegality ;  sometimes, 
on  the  other  hand,  we  find  illegality  treated  wholly  or  in 
great  part  as  a  species  of  fraud.  We  shall  here  speak  of 
unlawful  agreements  only  in  a  more  limited  sense,  which  is 
now  to  be  explained.  We  have  already  seen  that  an  agree- 
ment is  not  in  any  case  enforceable  by  law  without  satisfy- 
ing sundry  conditions :  as,  being  made  between  capable 
parties,  being  sufficiently  certain,  and  the  like.  If  it  does 
satisfy  these  conditions,  it  is  in  general  a  contract  which 
the  law  commands  the  parties  to  perform. 

But  there  are  many  things  which  the  law  positively  Subject- 
commands  people  not  to  do.     The  reasons  for  issuing  such  ?^?^  **' 
commands,  the  weight  of  the  sanctions  by  which  they  are  ftnoe  a 
enforced,  and  the  degree  of  their  apparent  necessity  or  ex-  uveiy^." 
pediency,   are   exceedingly   various,  but  for  the   present  Wdden,  or 
purpose  unimportant.     A  murder,  the  obstruction  of  a  tramac- 
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Uon  which  highway,  and  the  sale  of  a  loaf  otherwise  than  by  weight, 
is  for-        ar®  a,ll  on  the  same  footing  in  so  far  as  they  are  all  for- 
}^2^v      bidden  acta     If  the  subject-matter  of  an  agreement  be 
such  that  the  performance  of  it  would  either  consist  in 
doing  a  forbidden  act  or  be  so  connected  therewith  as  to  be 
in  siibstance  part  of  the  same  transaction,  the  law  cannot 
command  the  parties  to  perform  that  agreement.     It  will 
not  always  command  them  not  to  perform  it,  for  there  are 
many  cases  where  the  performance  of  the  agreement  is  not 
in  itself  an  offence,  though  the  complete  execution  of  the 
object  of  the  agreement  is :  but  at  all  events  it  will  give  no 
sort  of  assistance  to  such  a  transaction.     Agreements  of 
this  kind  are  void  as  being  illegal  in  the  strict  sense. 
Not  pofii-        Again  there  are  certain  things  which  the  law  (a)  does 
Uddfflf  b^  not  forbid  in  the  sense  of  attaching  penalties  to  them,  but 
inrnand,     which  are  violations  of  established  rules  of  decency,  morals^ 
or  good  manners,  and  of  whose  mischievous  nature  in  this 
respect  the  law  so  far  takes  notice  that  it  will  not  recognize 
them  as  the  ground  of  any  legal  rights.     "  A  thing  may  be 
unlawful  in  the  sense  that  the  law  will  not  aid  it,  and  yet 
that  the  law  will  not  immediately  punish  it"  (6).    Agree- 
ments whose  subject-matter  falls  within  this  description  are 
void  as  being  immaral. 
Not  posi-        Further  there  are  a  good  many  transactions  which  can- 
biddeml^t  ^^*  fairly  be  brought  within  either  of  the  foregoing  classes 
offoint^      and  yet  cannot  conveniently  be  admitted  as  the  subject- 
JJ2^.        matter  of  valid  contracts,  or  can  be  so  admitted  only  under 
unusual  restrictions.     It  is  doubtful  whether  these  can  be 
completely  reduced  to  any  general  description,  and  how 
far  judicial  discretion  may  go  in  novel  cases.     They  seem 
in  the  main,  however,  to  fall  into  the  following  categories : 

Matters  governed  by  reasons  outside  the  regular  scope 
of  municipal  law,  and  touching  the  relations  of  the  common- 
wealth to  foreign  states : 

(a)  ie.  the  common  law.    But  qu,  against  either  common  or  ecclest* 

whether  the  common  law  conld  tidce  astical  law. 

notice  of  anything  as  immoral  which  (6)  Bramwell,  B.  Cowan  y.  MiU 

would   not   conetitute   an    offence  Inmm,  L.  R.  2  Ex.  at  p.  236. 
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Matters  touching  the  good  government  of  the 
wealth  and  the  administration  of  justice: 

Hatters  affecting  particular  l^^al  duties  of  individuals 
whose  performance  is  of  public  importance : 

Things  lawful  in  themselves,  but  such  that  individual 
citizens  could  not  without  general  inconvenience  be  allowed 
to  set  bounds  to  their  freedom  of  action  with  regard  to 
those  things  in  the  same  manner  or  to  the  same  extent  as 
they  may  with  regard  to  other  things  (a). 

Agreements  falling  within  this  third  description  are  void 
as  being  against  pvMic  policy. 

We  have  then  in  the  main  three  sorts  of  agreements 
which  are  unlawful  and  void,  according  as  the  matter  or 
purpose  of  them  is — 

A.  Contrary  to  positive  law.     (Illegal.) 

B.  Contrary  to  positive  morality  recognized  as  such  by 
law.     {ImmonU,) 

C.  Contrary  to  the  common  weal  as  tending 

(a)  To  the  prejudice  of  the  State  in  external  relations. 

(b)  To  the  prejudice  of  the  State  in  internal  relations. 

(c)  To  improper  or  excessive  interference   with  the 

lawful  actions  of  individual  citizens.     {Against 

public  policy.) 
The   distinction   here   made   is  in  the  reasons   which  Cantion  m 
determine  the  law  to  hold  the  agreement  void,  not  in  the  4^,^^ 
nature  or  operation  of  the  law  itself:  the  nullity  of  the 
agreement  itself  is  in  every  case  a  matter  of  positive  law. 
When  we  speak  for  shortness  of  the  agreement  itself  as 
contrary  to  positive  law,  to  positive  morality,  or  to  public 
policy,  as  the  case  may  be,  we  must  bear  in  mind  that  this 
is  an  inexact  and  merely  symbolic  mode  of  speech. 

The  arrangement  here  given  is  believed  to  be  on  the  The  ar- 
whole  the  most  convenient,  and  to  represent  distinctions  *"**"* 

•   (a)  We  hftye  already  teen  that  the      party's  freedom  of  action  ae  regards 
specific  operation  of  contract  is  none      the  sobject-matter  of  the  contract, 
oiher  than  to  set  boonds  to  the 
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only  ap-     which  are  in  fact  recognized  in  the  decisions  that  consti- 
proximate.  ^^^  ^j^^  j^^  ^^  ^^ie  Subject     But  like  all  classifications  it 

is  of  course  only  approximate :  and  here  more  especially^ 
where  there  is  perhaps  a  wider  field  for  judicial  discretion 
than  in  any  other  part  of  the  law,  one  must  expect  to  find 
many  cases  which  may  nearly  or  quite  as  well  be  assigned 
to  one  place  as  to  another.  The  authorities  and  dicta  are 
too  numerous  to  admit  of  any  detailed  review.  Nor  indeed 
would  this  be  very  desirable  if  it  were  possible.  We  have 
not  to  deal  with  such  a  state  of  things  as  in  a  foregoing 
chapter  made  it  necessary  to  examine  with  some  minuteness 
the  leading  decisions  on  the  extent  of  corporate  powers. 
Here  the  general  rules  are  (with  some  few  exceptions  on 
certain  topics)  sufficiently  well  settled,  so  far  as  the  nature 
of  the  case  admits  of  general  rules  existing.  Any  given 
decision,  on  the  other  hand,  is  likely  to  be  rather  suggestive 
than  conclusive  when  applied  to  a  new  set  of  facts.  Some 
positive  rules  for  the  construction  of  statutes  have  been 
worked  out  by  a  regular  series  of  decisions.  But  with  this 
exception  we  find  that  the  case-law  on  most  of  the  branches 
of  Ihe  subject  presents  itself  as  a  clustered  group  of  analogies 
rather  than  a  linear  chain  of  authority.  We  have  then  to 
select  firom  these  groups  a  certain  number  of  the  more 
striking  and  as  it  were  central  instances.  The  statement 
of  the  general  rules  which  apply  to  all  classes  of  unlawful 
agreements  indifferently  will  be  reserved,  so  far  as  practic- 
able, until  we  have  gone  through  the  several  classes  in  the 
order  above  given. 

CiaBses  of  A.  Agreements  contrary  to  positive  law. 

^^  1.  The  simplest  case  is  an  agreement  to  commit  a  crime 

mentfl.  or  indictable  ofifence  : 

A.  Con-  "  If  one  bind   himself  to  kill  a  man,  bum  a   house, 

?^j^  maintain  a  suit,  or  the  like,  it  is  void  "  (a). 

l*w«  With  one  or  two  exceptions  on  which  it  is  needless  to 

inent^o  dwell,  obviously  criminal  agreements  do  not  occur  in  our 

(a)  Shepp.  Touchst.  370, 
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own  time  and  in  civilized  oountxies,  and  at  all  cvcnta  no  oommit  off. 
attempt  is  made  to  enforce  them.    It  is  said  that  in  the 
last  century  a  bill  was  filed  in  Chancery  by  a  highwayman 
against  his  fellow  for  a  partnership  account,  but  the  story 
is  more  than   doubtful  (a).      The  question    may  arise,  Sometfana 
however,  whether  a  particular  thing  agreed  to  be  done  is  or  perform- 
is  not  an  offence,  or  whether  a  particular  agreement  is  or  is  ™^°f 
not  on  the  true  construction  of  it  an  agreement  to  commit  !!^i^?be 
an  offence.     In  the  singular  case  of  Mayor  of  No}nvich  Sf*"***^ 
V.  Norfolk  Ry.  Co.  (6),  the  defendant  company,  being  Norwich  v. 
authorized  to  make  a  bridge  over  a  navigable  river  at  one  ^^^o. 
particular  place,  had  found  difficulties  in  executing  the 
statutory  plan,  and  had  begun  to  build  the  bridge  at  another 
place.     The  plaintiff  corporation  took  steps  to  indict  the 
company  for  a  nuisance.     The  matter  was  compromised  by 
an  arrangement  that  the  company  should — not  discontinue 
their  works,  but — complete  them  in  a  particular  manner 
intended  to  make  sure  that  no  serious  obstruction  to  the 
navigation  should  ensue:  and  an  agreement  was  made 
by  deed,  in  which  the  company  covenanted  to  pay  the 
corporation  £1000  if  the  works  should  not  be  completed 
within  twelve  months,  whether  an  Act  of  Parliament  should 
within  that  time  be  obtained  to  authorize  them  or  not.  * 
The  corporation  sued  on  this  covenant,  and  the  company 
set  up  the  defence  that  the  works  were  a  public  nuisance 
and  therefore  the  covenant  to  complete  them  was  illegal. 
The  Court  of  Queen's  Bench  was  divided  on  the  construction 
and  effect  of  the  deed.    Erie,  J.  thought  it  need  not  mean 
that  the  defendants  were  to  go  on  with  the  works  if  they 
did  not  obtain  the  Act.    "  Where  a  contract  is  capable  of 
two  constructions,  the  one  making  it  valid  and  the  other 
void,  it  is  clear  law  the  first  ought  to  be  adopted.''     Here 
it  should  be  taken  that  the  works  contracted  for  were  works 

(a)  See  Lindley,   1.    183.     Lord  from  this  f    The  cam  wm  dted  with 

Kenyon  onoe  said  by  way  of  illus-  apparent  gravity  by  the  Master  of 

tration,  it  appears,  that  he  would  the  Rolls  in  Sykei  ▼.  Beadon,  11  Ch. 

not  sit  to  take  an  account  between  D.  at  p.  195. 

two  robbers  on  Hoanslow  Heath.  (6)  4  £.  ft  B.  897,  24  L.  J.  Q.  B. 

May  not   the  legend  haye  arisen  105. 
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to  be  rendered  lawful  by  Act  of  Parliament.  Coleridge,  J. 
to  the  same  effect :  he  thought  the  real  object  waA  to  secure 
by  a  penalty  the  speedy  reduction  of  a  nuisance  to  a  nominal 
amount,  which  was  quite  lawful,  the  corporation  not  being 
bound  to  prosecute  for  a  nominal  nuisance.  Lord  Campbell, 
C.  J.  and  Wightman,  J.  held  the  agreement  bad,  as  being 
in  fact  an  agreement  to  continue  an  existing  unlawful  state 
of  things.  The  performance  of  it  (without  a  new  Act  of 
Parliament)  would  have  been  an  indictable  offence,  and  the 
Court  could  not  presume  that  an  Act  would  have  been 
obtained.  Lord  Campbell  said,  **  In  principle  I  do  not  see 
how  the  present  case  is  to  be  distinguished  from  an  action  by 
A.  against  B.  to  recover  £1000,  B.  having  covenanted  with 
A.  that  within  twelve  calendar  months  he  would  murder  C, 
and  that  on  failing  to  do  so  he  would  forfeit  and  pay  to  A. 
£1000  as  liquidated  damages,  the  declaration  alleging  that 
although  B.  did  not  murder  C.  within  the  twelve  calendar 
months  he  had  not  paid  A.  the  £1000  "  (a).  The  question 
was  also  discussed  whether  the  covenant  was  vltra  vires  or 
not  on  the  part  of  the  company.  But  of  this  we  have 
spoken  in  a  former  chapter. 

It  seems  impossible  to  draw  any  conclusion  in  point  of 
law  from  such  a  division  of  opinion  (6).  But  the  case  gives 
this  practical  warning,  that  whenever  it  is  desired  to 
contract  for  the  doing  of  something  which  is  not  certainly 
lawful  at  the  time,  or  the  lawfulness  of  which  depends  on 
some  event  not  within  the  control  of  the  parties,  the  terms 
of  the  contract  should  make  it  clear  that  the  thing  is  not 
to  be  done  unless  it  becomes  or  is  ascertained  to  be  lawful. 

When  the  Moreover  a  contract  may  be  illegal  because  an  offence  is 
oble^fa  contemplated  as  its  ulterior  result,  or  because  it  invites  to 
an  offence,  the  commission  of  crime.     For  exanaple,  an  agreement  to 

(a)  4  E.  ft  B.  441.  at  the  case  in  the  same  way.    The 

(h)  Not    only    was    the    Conrt  reporters  (4  E.  &  B.  397)  add  not 

eqiuJly  divided,  but  a  perusal  of  the  without  reason  to   the  head-note  : 

judgments  at  large  will  show  that  Et  quaere  inde. 

no  two  members  of  it  really  looked 
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pay  money  to  A.'s  executors  if  A.  oommits  suicide  would 
be  void  (a) ;  and  although  there  is  nothing  unlawful  in 
printing,  no  right  of  action  can  arise  for  work  done  in 
printing  a  criminal  libel  (&).  But  this  depends  on  the  more 
general  considerations  which  we  reserve  for  the  present 

2.  Again  an  agreement  will  generally  be  illegal,  though  2.  Agrse- 
the  matter  of  it  may  not  be  an  indictable  offence,  andcirawfon^ 
though  the  formation  of  it  may  not  amount  to  the**^*^**^, 
offence  of  conspiracy,  if  it  contemplates  any  civil  injury  to  ydd. 
third  persons.  Thus  an  agreement  to  divide  the  profits  of 
a  fraudulent  scheme,  or  to  carry  out  some  object  in  itself 
not  unlawful  by  means  of  a  trespass,  breach  of  contract,  or 
breach  of  trust  is  unlawful  and  void.  It  is  submitted 
that  this  must  be  taken  as  established,  notwithstanding 
a  doubt  expressed  in  a  work  of  authority.  The  cases 
cited  in  support  of  the  proposition  ''that  a  contract  is 
not  illegal  or  void  simply  because  private  rights  are 
interfered  with  by  the  act  stipulated  for ''  do  not  seem  by 
any  means  to  bear  it  out  (c):  and  there  is  direct  authority  the 
other  way.  A.  applies  to  his  friend  B.  to  advance  him 
the  price  of  certain  goods  which  he  wants  to  buy  of  G. 
B.  treats  with  C.  for  the  sale,  and  pays  a  sum  agreed  upon 
between  them  as  the  price.  It  is  secretly  agreed  between 
A.  and  C.  that  A.  shall  pay  a  further  sum  :  this  last  agree- 
ment is  void  as  a  fraud  upon  B.,  whose  intention  was  to 
relieve  A.  from  paying  any  part  of  the  price  (d).     Again, 

(a)  Per  Bnmwell,  L.  J.  5  C.  P.  Reg.  v.  WarburUm,  L.  R.  1  C.  C.  R. 

D.  »t  p.  307.  274,  cp.  Reg.  v.  AtpinaU,  2  Q.  B.  D. 

(6)  PopUtt  ▼.  StoekdaU,  1  R.  ft  at    p.    59 — is    »  conspiracy.      An 

M.  337.  agreement    to    commit    a    simple 

{c)  Notes  to  CoUim  ▼.  BlaiUem,  breach  of  contract  is  not  a   con- 

1  Sm.  L.  C.  398.    An  agreement  to  spiracy.    Before  the  C.  L.  P.  Act 

commit  a  civil  io  juiy  is  a  conspiracy  a  court  of  common  law  oonld  not 

in  many,  bat  it  seems  impossible  to  take  notice  of  an  agreement  being  in 

say  predsely  in  what  cases.    See  breach   of  trust  so  as  to  hold  it 

the    title    of  Conspiracy  (by  Mr.  illegal :   Waruick  v.  Riehardaon^  10 

Justice  Stephen)  in  the  last  edition  M.  ft  W.  284,  and  agreements  to 

of  Rosooe's  Digest.     An  agreement  indemnify  trustees  a^nst  formal 

to  commit  a  trespass  likely  to  lead  breaches   of  trust  are  in  practice 

to  a  breach  of  the  peace,  iZca^.  V.  i2oi0'  constantly  assumed  to  be  valid  in 


landi,  17  Q.  B.  671,  686,  21  L.  J.      equity  as  well  as  at  law. 

M.   C.    81 — or  to  commit  a  dvil  (d)  Jaekaon  v.  Ihtehaire,  S  T.  B. 

wrong  by  fraud  and  false  pretences,      651. 
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A.  and  B.  are  interested  in  common  with  other  persons  in 
a  transaction  the  nature  of  which  requires  good  faith  on 
all  hands,  and  a  secret  agreement  is  made  between  A.  and 
Agreement  B.  to  the  prejudice  of  those  others'  interest.     Such  are  in 
creditors  is  f^ct  the  cases  of  agreements  "  in  fraud  of  creditors"  :  that 
^^*^  is,  where  there  is  an  arrangement  between  a  debtor  and 

the  general  body  of  the  creditors,  but  in  order  to  procure 
the  consent  of  some  particular  creditor,  or  for  some  other 
reason,  the  debtor  or  any  person  on  his  behalf  secretly 
promises  that  creditor  some  advantage  over  the  rest.  All 
such  secret  agreements  are  void  :  securities  given  in  pursu- 
ance of  them  may  be  set  aside,  and  money  paid  under  them 
And  other  ordered  to  be  repaid  (a).  Moreover  the  other  creditors 
not  bound  '^^^  know  nothing  of  the  fraud  and  enter  into  the  arrange- 
byiheoom-  ment  on  the  assumption  "  that  they  are  contracting  on 
terms  of  equality  as  to  each  and  all"  are  under  such 
circumstances  not  bound  by  any  release  they  give  (6). 
And  it  will  not  do  to  say  that  the  underhand  bargain  was 
in  fact  for  the  benefit  of  the  creditors  generally,  as  where 
the  preferred  creditor  becomes  surety  for  the  payment  of 
the  composition,  and  the  real  consideration  for  this  is  the 
debtor's  promise  to  pay  his  own  debt  in  full;  for  the 
creditors  ought  to  have  the  means  of  exercising  their  own 
judgment  (c).  But  where  one  creditor  is  induced  to 
become  surety  for  an  instalment  of  the  composition  by  an 
agreement  of  the  principal  debtor  to  indemnify  him,  and 
a  pledge  of  part  of  the  assets  for  that  purpose,  this  is  valid ; 
for  a  compounding  debtor  is  master  of  the  assets  and  may 
apply  them  as  he  will  (d). 

The  principle  of  these  rules  was   thus   explained    by 
Erie,  J.  in  MaMalieu  v.  Hodgson : — (e) 

'*  Each  creditor  consents  to  lose  part  of  his  debt  in  consideration 
that  the  others  do  the  samcy  and  each  creditor  may  be  considered  to 

(a)  McKewanv.Sandenonfl^'Eq.  {d)  Ex  parte  BurreUf  (C.A.)  1  Ch. 

at  p.  284,  pep  Malina,  V.-C.  D.  537. 

(6)  Dauglish  v.  Terment,  L.  R.  2  {e)  16  Q.  B.  689,  20  L.  J.  Q.  B. 

Q.  K  49,  54.  839,  847.    See    further    Ex   parte 

{€)  Wood  V.  Barker,  1  Eq.  189.  Oliver,  4  De  G.  &  Sm.  354. 
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stipulate  with  the  others  for  a  release  from  them  to  the  debtor  in 
consideration  of  the  lekase  hy  him.  Where  any  creditor,  in  fraud  of 
the  agreement  to  accept  the  composition,  stipulates  for  a  preference  to 
himself,  his  stipulation  is  altogether  void — not  only  can  he  take  no 
advantage  from  it,  but  he  is  also  to  lose  the  benefit  of  the  composi- 
tion (a).  The  requirement  of  good  faith  among  the  creditors  and 
the  preventing  of  gain  by  agreements  for  preference  have  been 
uuiformly  maintained  by  a  series  of  cases  from  Leieuier  ▼.  Roie  (6) 
to  Howden  v.  Httigh  (a)  and  BradaKaw  ▼.  BradMhaw**  (e\ 

From  the  last  cited  case  {e)  it  seems  probable,  though 
it  is  not  decided,  that  when  a  creditor  is  induced  to  join 
in  a  composition  by  having  an  additional  payment  from 
a  stranger  without  the  knowledge  of  either  the  other 
creditors  or  the  debtor,  the  debtor  on  discovering  this  may 
refuse  to  pay  him  more  than  with  such  extra  payment 
will  make  up  his  proper  share  under  the  composition,  or 
may  even  recover  back  the  excess  if  he  has  paid  it  involun- 
tarily, e.g,  to  bonajide  holders  of  bills  given  to  the  creditor 
under  the  composition. 

A  debtor  who  has  given  a  fraudulent  preference  can 
claim  no  benefit  under  the  composition  even  as  against  the 
creditor  to  whom  the  preference  has  been  given  (d). 

A  secret  agreement  by  a  creditor  to  withdraw  his  oppo- 
sition  to  a  bankrupt's  discharge  or  to  a  composition  is 
equally  void ;  and  it  does  not  matter  whether  it  is  made 
with  the  debtor  himself  or  with  a  stranger  (d),  nor  whether 
the  consideration  offered  to  the  creditor  for  such  with- 
drawal is  to  come  out  of  the  debtor  s  asselA  or  not  {e) ;  and 
this  even  if  it  is  part  of  the  agreement  that  the  creditor 
shall  not  prove  against  the  estate  at  all  (f).  In  like 
manner  if  a  debtor  executes  an  assignment  of  his  estate 
and  effects  for  the  benefit  of  all  his  creditors  upon  a  secret 


(a)  Bawden  ▼.  JIaigh,  11  A.  ft  E.  (r)  9  M.  ft  W.  29. 

1033.  {d)  Hiffgim  ▼.  Pitt,  4  Ex.  312. 

(6)  4   East    872 :  showing  that  {t)  HaU  ▼.  Dywm,  17  Q.  B.  785, 

the   sdvMitage  given  to  the  pre-  21  L.  J.  Q.  B.  224. 
ferred     creditor    need     not   be  in  (/)  MrKewan    v.    Snndertony   20 

money.  Eq*  65. 
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agreement  with  the  trustees  that  part  of  the  assets  is  to  be 
returned  to  him,  this  agreement  is  void  (a),' 

We  have  here  at  an  early  stage  of  the  subject  a  good 
instance  of  the  necessarily  approximate  character  of  our 
classification.     We  have  placed  these  agreements  in  fraud 
of  creditors  here  as  being  in  effect  agreements  to  commit 
civil  injuries.     But  a  composition  with  creditors  is  in  most 
cases  something  more  than  an  ordinary  civil  contract ;  it  is 
in  truth  a  quajsi-judicial  proceeding,  and  as  such  is  recog- 
nized and  assisted  by  the  law  (b).    Public  policy,  therefore, 
as  well  as  private  right,  requires  that  such  a  proceeding 
should  be  conducted  with  good  faith  and  that  no  trans- 
action which   interferes  with   equal  justice    being  done 
Frand  on    therein  should  be  allowed  to  stand.     The  doctrine  of  fraud 
ties  noTto  ^^  third  parties,  as  it  may  be  called,  is  however  not  to  be 
^P"*®'       extended   to  cases  of  mere  suspicion   or  coniecture.    A 
from  mere  possibility  that  the  performance  of  a  contract  may  injure 
g^^*^"     third  persons  is  no  ground  for  presuming  that  such  was 
the  intention,  and  on  the  strength  of  that  presumed  inten- 
tion holding  it  invalid  between  the  parties  themselves. 

^  Where  an  instrument  between  two  parties  has  been  entered  into 
for  a  purpose  which  may  be  considered  fraudulent  as  against  some 
thiid  person,  it  may  yet  be  binding,  according  to  the  true  construc- 
tion of  its  language,  as  between  themselves." 

Nor  can  a  supposed  fraudulent  intention  as  to  third 
persons  (inferred  from  the  general  character  and  circum- 
stances of  a  transaction)  be  allowed  to  determine  what  the 
tine  construction  is  (c). 

3.  Certain  S.  There  are  certain  cases    analogous  enough   to   the 

aiudogous  foregoing  to  call  for  mention  here,  though  not  for  any  full 

nature  as  treatment.     Their  general  type  is  this :  There  is  a  contract 

"fraud  on  giving  rise  to  a  continuing  relation  to  which  certain  duties 

third  per-  ^q  incident  by  law ;  and  a  special  sanction  is  provided  for 


sous. 


(a)  Blacklock  ▼.  Dobie,  1  C.  P.  D.  (e)  Shaw  v.  J^ery^  13  Moo.  P.  C. 

265.  482, 455. 

(6)  Bankruptcy  Act,  1869,  s.  126. 
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those  duties  by  holding  that  trantactions  inconsistent  with 
them  avoid  the  original  contract,  or  are  themselves  voidable 
at  the  option  of  the  party  whose  rights  are  infringed.  We 
have  results  of  this  kind  from 

(a).  Dealings  between  a  principal  debtor  and  creditor  to 
the  prejudice  of  a  surety : 

(fi).  Dealings  by  an  agent  in  the  business  of  the  agency 
on  his  own  account : 

(7).  Voluntary  settlements  before  marriage  "  in  fraud  of 
marital  rights." 

In  the  first  case  the  improper  transaction  is  as  a  rule 
valid  in  itself,  but  avoids  the  contract  of  suretyship.  In 
the  second  it  is  voidable  as  between  the  principal  and  the 
agent  In  the  third  it  is  voidable  at  the  suit  of  the 
husband. 

a,  "Any  variance  made  without  the  surety's  consent  in  Dmlinga 
the  terms  of  the  contract  between  the  principal  debtor  and  ^[£25l 
the  creditor  discharges  the  surety  as  to  transactions  sub-  craditor 
sequent  to  the  variance"  (a),  unless  it  is  evident  to  the  topr^u- 
Court  **  that  the  alteration  is  unsubstantial,  or  that  it  can-  ^^ 
not  be  otherwise  than  beneficial  to  the  surety"(6).  The  surety 
is  not  the  less  dischaiged  "  even  though  the  original  agree- 
ment may  notwithstanding  such  variance  be  substantially 
performed"  (c).     An  important  application  of  this  rule  is 
that  "  where  there  is  a  bond  of  suretyship  for  an  officer, 
and  by  the  act  of  the  parties  or  by  Act  of  Parliament  the 
nature  of  the  office  is  so  changed  that  the   duties  are 
materially  altered,  so  as  to  afiect  the  peril  of  the  sureties, 
the  bond  is  avoided"  (d).   But  when  the  guaranty  is  for  the 
performance  of  several  and  distinct  duties,  and  there  is 
a  change  in  one  of  them,  or  if  an  addition  is  made  to  the 

(a)  Indian  Contncfc  Act,  i.  183.  {d)  Otwaid  ▼.  Mayor  of  BerwiA* 

<6)  HoUme    t.    BrunMkia   (C.A.),  on-Tweed,  5  H.  L.  P.  856 ;  PybvM^. 

8  Q.  B.  D.  496  (dia&  Brett,  L.J.X  Qihb,  6  E.  ft  B.  902,  911,  26  L.  J. 

oTemilinff  on  thk  point  Sandermm  Q.  B.   41 ;  Mayor  of  (Jamhridge  t. 

V.  AMon^  L.  R.  8  Ex.  78.  Dmnii,  E.  B.  ft  £.  660;  27  L.  J. 

(r)  Per  Lord  Cottenham,  Bimar  Q.  B.  474. 

V    MacdmuUd,  8  H.  L.  C.  226,  238. 

S2 
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duties  of  the  principal  debtor  by  a  distinct  contract,  the 
surety  remains  liable  as  to  those  which  are  unaltered  (a). 
The  following  rules  rest  on  the  same  ground  : 

"  The  surety  is  discharged  by  any  contract  between  the 
creditor  and  the  principal  debtor  by  which  the  principal 
debtor  is  released,  or  by  any  act  or  omission  of  the  creditor 
the  legal  consequence  of  "which  is  the  discharge  of  the 
principal  debtor"  (6). 

"A  contract  between  the  creditor  and  the  principal 
debtor,  by  which  the  creditor  makes  a  composition  with, 
or  promises  to  give  time  to  or  not  to  sue  the  principal 
debtor,  discharges  the  surety,  unless  the  surety  assents  to 
such  contract "  (c),  or  unless  in  such  contract  the  creditor 
reserves  his  rights  against  the  surety  (d),  in  which  case  the 
surety's  right  to  be  indemnified  by  the  principal  debtor 
continues  (e).  One  reported  case  constitutes  an  apparent 
exception  to  the  general  rule,  but  is  really  none,  as  there 
the  nominal  giving  of  time  had  in  substance  the  effect  of 
accelerating  the  creditor's  remedy  (/). 

"  If  the  creditor  does  any  act  which  is  inconsistent  with 
the  rights  of  the  surety,  or  omits  to  do  any  act  which  his 
duty  to  the  surety  requires  him  to  do,  and  tlie  eventual 
remedy  of  the  surety  himself  against  the  principal  debtor 
is  thereby  impaired,  the  surety  is  discharged  "  (g), 

"A  surety  is  entitled  to  the  benefit  of  every  security 
which  the  creditor  has  against  the  principal  debtor  at  the 


(a)  ffarriton  t.  Seymour,  L.  R. 

1  C.   P.  618 ;    SkilleU  v.  FlUcker, 
L.  R  1  C.  P.  217,  224,  in  Ex,  Ch. 

2  C.  P.  469. 

(6)  I.  C.  A.  8. 184.  Km/nUy  v. 
CoU^  16  M.  &  W.  128 ;  Cragoe  v. 
Jone»j  L.  R.  8  Ex.  81. 

(c)  I.  C.  A.  8.  185.  Oakdey  v. 
PaskelUr,  4  CL  &  F.  207 ;  Oriental 
Financial  Corporation  ▼.  Overendt 
Gumey  «fc  Co.,  L.  R.  7  H.  L.  818 ; 
Oreen  v.  Wynn^  4  Ch.  204  ;  Batcson 
V.  Godinff,  L.  R.  7  C.  P.  9. 

(d)  Whether  tiie  tmrety  knows  of 
it  or  not :  Webb  t.  Jlewittj  4  K  &  J. 
438,  442 ;  and  see  per  Lord  Hather- 


ley,  7  Ch.  150. 

(e)  dote  V.  Clo$e,  4  D.  M.  G.  176, 
185.  The  reasonableness  of  the  rule 
is  open  to  question  (it  has  been 
curried  **to  the  verge  of  sense," 
Brett,  L.  J.  8  Q.  B.  D.  at  p.  509), 
but  it  is  firmly  established.  See 
per  Our.  in  Sioire  v.  Jledmanf  1  Q. 
B.  D.  641  2. 

(/)  Hulme  T.  Cole8,  2  Sim.  12. 

(</)  L  O.  A.  s.  189  (=  Story,  Eq. 
Jur.  §  825  nearly) ;  Watdon  v.  AUeoek, 
4  D.  M.  a.  242,  aiipra,  p.  160; 
Burgeat  v.  Eve,  18  Eq.  450  ;  Pkiliipa 
V.  FoxaU,  L.  R.  7  Q.  B.  666 ;  San- 
deraon  v.  Alton,  L.  R.  8  Ex.  78. 
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time  when  the  contract  of  suretyship  is  entered  into, 
whether  the  surety  knows  of  the  existence  of  such  security 
or  not ;  and  if  the  creditor  loses  or  without  the  consent  of 
the  surety  parts  with  such  security,  the  surety  is  discharged 
to  the  extent  of  the  value  of  the  security  "  (a).  Not  only 
an  absolute  parting  with  the  security,  but  any  dealing  with 
it  such  that  the  surety  cannot  have  the  benefit  of  it  in  the 
same  condition  in  which  it  existed  in  the  creditor's  hand% 
will  have  this  effect  (6). 

/9.  "  If  an  agent  deals  on  his  own  account  in  the  business  I>«ftUogi 
of  the  agency  without  first  obtaining  the  consent  of  his  ^e  mTtter 
principal  and  acquainting  him  with  all  material  circum-^^® 

.  •gcncy  OB 

stances  which  have  come  to  his  own  knowledge  on  the  hu  own 
subject,  the  principal  may  repudiate  the  transaction  "  (c) :  **'*^*''*"*- 
the  Indian  Act  goes  on  to  add,  **  if  the  case  show  either 
that  any  material  fact  has  been  dishonestly  concealed  from 
him  by  the  agent,  or  that  the  dealings  of  the  agent  have 
been  disadvantageous  to  him,"  but  these  qualifications  are 
not  recognized  in  English  law  {d). 

"  If  an  agent  without  the  knowledge  of  his  principal 
deals  in  the  business  of  the  agency  on  his  own  account 
instead  of  on  account  of  his  principal,  the  principal  is 
entitled  to  claim  from  the  agent  any  benefit  which  may 
have  resulted  to  him  from  the  transaction  "  («). 

These  rules  are  well  known  and  established  and  have 
been  over  and  over  again  asserted  in  the  most  general 
terms.  The  commonest  case  is  that  of  an  agent  for  sale 
himself  becoming  the  purchaser,  or  conversely :   ''  He  who 

(a)  L  C.  A.  I.  141.     Mayhew  ▼.  ol  dinhonour  he  is  entitled  in  like 

CrickeU,  2  Swanst.  1S5,  191 ;  WtJff  manner  m  if  he  were  »  surety  to  the 

T.  Jay^   L.  R.   7   Q.  B.  756,  762;  benefit  of  all  payments  made  and 

BeehmtUte  ▼.  Lewis,  L.  R.  7  C.  P.  securities  given  by  the  acceptor  to 

877 ;    securities  now   subeiMt    not-  the  holder :  Ihmcany  Fox  d:  Co.  v. 

withiiBtanding  payment  of  the  debt  North  A  South  Wales  Bank,  6  App. 


for  the  benelit  of  a  surety  who  has  Ca.  1,  revg.  s.  c.  in  C.  A.,  11  Cli.  D. 

paid,  Merc  Law  Amendment  Act  SS. 

1856,  19  &  20  Vict  c.  97,  s.  5.    And  {h)  Pledge  v.  Buss,  Johns.  668. 

see  2  Wh.  ft  T.  L.  C.  (4th  ed.)  1002.  (e)  I.  C.  A.  s.  215. 

During  the  currency  of  a  bill  of  ex-  {d)  See  Story  on  Agency  §  210  ; 

change  an  indorser  is  not  a  surety  Ex  parte  Lacey,  6  Ves.  626. 

for  the  acceptor.    But  after  notice  (e)  L  C.  A.  s.  216. 
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undertakes  to  act  for  another  in  any  matter  shall  not  in 
the  same  matter  act  for  himself.  Therefore  a  trustee  for 
sale  shall  not  gain  any  advantage  by  being  himself  the 
person  to  buy."  "  An  agent  to  sell  shall  not  convert  him- 
self into  a  purchaser  unless  he  can  make  it  perfectly  clear 
that  he  furnished  his  employer  with  all  the  knowledge 
which  he  himself  possessed  "  (a).  "  It  is  an  axiom  of  the 
law  of  principal  and  agent  that  a  broker  employed  to  sell 
cannot  himself  become  the  buyer,  nor  can  a  broker  em- 
ployed to  buy  become  himself  the  seller,  without  distinct 
notice  to  the  principal,  so  that  the  latter  may  object  if  he 
think  proper  "  (h).  If  the  local  usage  of  a  particular  trade 
or  market  countervenes  this  axiom  by  "  converting  a  broker 
employed  to  buy  into  a  principal  selling  for  himself,"  it 
cannot*  be  treated  as  a  custom  so  as  to  bind  a  principal 
dealing  in  that  trade  or  market  through  a  broker,  but 
himself  ignorant  of  the  usage  (c). 

The  rule  is  not  arbitrary  or  technical,  but  rests  on  the 
principle  that  an  agent  cannot  be  allowed  to  put  himself 
in  a  position  in  which  his  interest  and  his  duty  are  in 
conflict,  and  the  Court  will  not  consider  "whether  the 
principal  did  or  did  not  suffer  any  injury  in  fact  by  reason 
of  the  dealing  of  the  agent ;  for  the  safety  of  mankind 
requires  that  no  agent  shall  be  able  to  put  his  principal  to 
the  danger  of  such  an  inquiry  as  that."  It  is  a  corollary 
from  the  main  rule  that  so  long  as  a  contract  for  sale  made 
by  an  agent  remains  executory  he  cannot  re-purchase  the 
property  from  his  own  purchaser  except  for  the  benefit  of 
his  principal  (d),     A  like  rule  applies  to  the  case  of  an 

(a)   WhiclhCoU  V.  lawrenc€,  8  Ves.  Bvuche  v.  AU,  8  Ch.  D.  286.    For 

750 ;  LowUur  v.  Lowther,    18  Yes.  the  special  application  of  the  rule 

96,  103;   and  see  Charter  ▼.  Tre-  to  the  duty  of  directors  of  oompanies, 

vdjfan,  11  CI.  k  F.  714,  732.  ffaif*a  ca.  10  Ch.  598,  Albion  St«d 

{b)  Per  Willes,  J.  in   MoUdt  v.  Wire  Co.  v.  MaHin,  1  Ch.  D.  at  p. 

BobtntOTi,  L.  R  5  C.  P.  at  p.  655.  585,  per  Jessel,  M.  B. ;  as  to  pro- 

Cp.  Guest  y.  Stay  the,  5  Ch.  551,  per  moters,  New  Sombrero  Phosphate  Co. 

Giffard,  L.  J. ;  Sharman  v.  Brandt,  v.  Srtanger,  5  Ch,  D.  73. 

L.  R.  6  Q.  B.  720.  (d)  Parker  ▼.  Mc£enna,  10  Ch. 

(c)  Bobimon  v.   MoUeU,  L.  B.  7  96,  118,  124,  125.    And  see  on  the 

H.  L.  802,  838 ;  and  further  as  to  sulyect  genmJly  the  notes  to  Fox 

alleged   customs  of   this  kind  De  ▼.  Mackreth  in  1  Wh.  A^  T.  L.  C. 
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executor  purchasing  any  part  of  the  assets  for  himself. 
But  it  is  put  in  this  somewhat  more  stringent  form,  that 
the  burden  of  proof  is  on  the  executor  to  show  that  the 
transaction  is  a  fair  one.  This  brings  it  very  near  to  the 
doctrine  of  Undue  Influence,  of  which  in  a  later  chapter. 
It  makes  no  difference  that  the  legatee  from  whom  the 
purchase  was  made  was  also  co-executor  (a).  Another 
branch  of  the  same  principle  is  to  be  found  in  the  rules 
against  trustees  and  limited  owners  renewing  leases  or 
purchasing  reversions  for  themselves  (6). 

Again :  "  It  may  be  laid  down  as  a  general  principle 
that  in  all  cases  where  a  person  is  either  actually  or  con- 
structively an  agent  for  other  persons,  all  profits  and  ad* 
vantages  made  by  him  in  the  business  beyond  his  ordinary 
compensation  are  to  be  for  the  benefit  of  his  employers''  (t*). 
"  If  a  person  makes  any  profit  by  being  employed  contrary 
to  his  trust,  the  employer  has  a  right  to  call  back  that 
profit "  (d).  And  it  is  not  enough  for  an  agent  who  is 
himself  interested  in  the  matter  of  the  agency  to  tell  his 
principal  that  he  has  some  interest:  he  must  give  full 
information  of  all  material  facts  («). 

Even  this  is  not  all :  an  agent,  or  at  any  rate  a  pro- 
fessional adviser,  cannot  keep  any  benefit  which  may 
happen  to  result  to  him  from  his  own  ignorance  or  negli- 
gence in  executing  his  duty.  In  such  a  case  he  is  con* 
sidered  a  trustee  for  the  persons  who  would  be  entitled  to 
the  benefit  if  he  had  done  his  duty  properly  (/). 

In  this  class  of  cases  the  rule  seems  to  be  that  the  Naton  of 
transaction  improperly  entered  into  by  the  agent  is  void-  ™|J^y^ 
able  so  far  as  the  nature  of  the  case  admits.     Where  it 


(a)  Gray  t,  Warner,  16  F4q.  577. 

(6)  Notes  to  Keech  v.  Sa$i€ifoTd 
in  1  Wh.  k  T.  L.  C.  llie  last  cmo 
on  the  mbject  is  Trumper  v.  Trumper, 
14  Eq.  295,  8  Ch.  870.  On  the 
general  rule  eee  ako  Afanh  v.  Whit- 
mart,  (Sap.  Court,  U.  S.)  21  Wall 
178. 

(tf)  Story  on  Agency  §  211,  adop- 
ted by  the  Court   in   Morimm  v. 


Tkompton,  L.  R  9  Q.  B.  480,  485, 
where  leveral  caaee  are  collected. 

(d)  MoMteyy.  Davie$,  7  Vee.  817, 
320. 

(e)  See  aathoritieB  collected,  and 
obeervatiuns  of  the  Court  thereon, 
Ihtnne  ▼.  Bngluk,  18  Eq.  524,  534. 

(/)  Btdiiey  V.  Wilford,  2  CI.  &  F. 
102.  Cp.  Coriey  ▼.  Lord  8taf<ml, 
1  De  G.  ft  J.  238. 
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cannot  be  avoided  as  against  third  parties,  the  principal 
can  recover  the  profit  from  the  agent.  But  where  there 
are  a  principal,  an  agent,  and  a  third  party  contracting 
with  the  principal  and  cognizant  of  the  agent's  employ- 
ment, and  there  are  dealings  between  the  third  party  and 
the  agent  which  give  the  agent  an  interest  against  his 
duty,  there  the  principal  on  discovering  this  has  the  option 
of  rescinding  the  contract  altogether.  Thus  when  company 
A.  contracted  to  make  a  telegraph  cable  for  company  B., 
and  a  term  of  the  contract  was  that  the  work  should  be 
approved  by  C,  the  engineer  of  company  B.,  and  C.  took 
an  undisclosed  sub-contract  from  company  A.  for  doing  the 
same  work  ;  and  further  it  appeared  that  this  arrangement 
was  contemplated  when  the  contract  was  entered  into ;  it 
was  held  that  company  B.  might  rescind  the  contract  (a). 

7.  The  rule  as  to  settlements  "  in  fraud  of  marital  right" 
was  thus  given  by  Lord  Langdale  (b) : — 

*'  If  a  woman  entitled  to  property  enters  into  a  treaty  for  marriage 
and  during  the  treaty  represents  to  her  intended  husband  that  she 
is  80  entitled,  that  upon  her  marriage  he  will  become  entitled  jure 
marUi,  and  if  during  the  same  treaty  she  clandestinely  conveys  away 
the  property  in  such  manner  as  to  defeat  his  marital  right  and  secure 
to  herself  the  separate  use  of  it,  and  the  concealment  continues  till 
the  marriage  takes  place,  there  can  be  no  doubt  but  that  a  fraud  is 
thus  practised  on  the  husband  and  he  is  entitled  to  relief  (c). 

Moreover — ^  If  both  the  property  and  the  mode  of  its  conveyance, 
pending  the  marriage  treaty,  were  concealed  from  the  intended  hus- 
band as  in  the  case  of  Goddard  v.  Snow  ({Q,  there  is  still  a  fraud  prac- 
tised on  the  husband.  The  non-acquisition  of  property  of  which 
be  had  no  notice  is  no  disappointment,  but  still  his  l^al  right  to 
property  actually  existing  is  defeated  "  (e). 

ConditioiiB      In  order  to  have  such  a  settlement  set  aside  the  husband 
SLTISI  must  prove- 


Settle- 
mentsin 
fraud  of 
marital 
right. 


(a)  Panama  ds  S,  Pac\fie  Tdegraph 
Co.  ▼.  India  Rubber  dtc.  Co,  10  Ch. 
516. 

(6)  Cp.  on  tlus  subject  Day.  Gonv. 
voL  3,  pt  2.  707. 


(c)  England  v.  Downs,  2  Beav. 
522,  528. 

{d)  1  Buss.  485.  See  the  earlier 
authorities  there  discussed. 

(e)  2  Beav.  529. 
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(i)  That  he  was  the  inteoded  husband  at  the  date  of  the 
settlement — i,e.  that  there  was  then  a  complete  contract 
to  marry  which  continued  until  the  marriage  (a). 

(ii)  That  the  settlement  was  not  known  to  him  till  after 
the  marriage  (b). 

What  if  the  intended  husband  knows  that  some  disposi- 
tion has  been  or  is  to  be  made,  but  not  its  contents  ?  The 
doctrine  as  far  as  it  has  gone  seems  to  be  that  such  know- 
ledge makes  it  the  duty  of  the  husband  to  inform  himself, 
and  if  he  omits  inquiry  he  cannot  afterwards  complain  (c) ; 
but  if  he  does  inquire,  and  incorrect  information  is  given, 
this  is  equivalent  to  total  concealment  (d).  According  to 
the  modem  doctrine  no  difference  is  made  by  collateral 
circumstances,  "  such  as  the  poverty  of  the  husband — the 
fact  that  he  has  made  no  settlement  upon  the  wife — the 
reasonable  character  of  the  settlement  [which  is  im- 
peached], as  in  the  case  of  a  settlement  upon  the  children 
of  a  former  marriage  "  or  the  like. 

Nevertheless  relief  may  be  refused  on  the  ground  that 
the  husband's  conduct  before  the  marriage  has  been  such 
as  to  "put  it  out  of  the  power  of  the  wife  effectually  to 
make  any  stipulation  for  the  settlement  of  her  property": 
as  where  there  has  been  previous  seduction  (e). 

It  is  said  that  if  the  husband  discovers  the  settlement 
before  the  marriage  takes  place,  he  may  rescind  the  con- 
tract to  marry,  and  will  have  a  good  defence  to  an  action 
for  breach  of  promise  of  marriage  (f).    This  seems  only 


(a)  England  ▼.  Ihwm,  mipra,  Cp. 
DowntB  T.  Jennhigg,  82  Be»T.  290, 
294. 

(h)  8l  George  t.  WaJoe,  1  My.  ft 
K.  610,  625. 

(c)  WrigUjf  T.  Swainaon,  8  De  G. 
&  Sm.  468. 

{d)  Prideaux  ▼.  Lan$dale,  4  (Hff. 
159.  The  Court  of  Appeal  (1  D. 
J.  S.  488,  438)  declined  to  mj  any- 
thing on  this  part  of  the  case, 
affirming  the  deddon  on  the  gronnd 
that  the  settlor  herself  did  not 
understand  the  effect  of  her  act 

(e)  Tajflor  v.  Pugh,  1   Ha.  608, 


614-6.  In  DowneM  ▼.  Jenningt,  82 
Beav.  290,  no  importance  was  at- 
tached to  the  parties  having  lived 
together  before  marriage.  But  the 
circunistanoes  were  such  as  to  show 
that  their  conduct  was  deliberate. 
The  husband's  right  to  set  aside  the 
settlement,  like  idl  rights  of  setting 
aside  or  rescinding  voidable  trans- 
actions, may  be  lost  by  acquiescence 
or  delay  amounting  to  proof  of  ao- 
quiescenoe :  Loaaer  v.  Ciarke,  2 
Mac.  k  G.  882. 

(/)  By  Sir  John  Leach,  M.  R.  in 
St,  Gtorye  v.  Wake,  fvpro. 
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reasonable,  but  we  do  not  know  of  any  direct  authority  for 
SemhU,       it.     Finally  we  venture  to  suggest  that  the  doctrine  might 
cipie  iT     ^^^^  ^  P'^^  ^^  ^  broader  ground  than  appears  in  the  cases, 
wider.        The  contract  to  marry  gives  rise  to  a  new  status  between 
the  parties,  to  which  mutual  duties  are  incident  beyond 
the  simple  performance  of  the  contract  by  marriage  at  the 
time  expressed  or  contemplated  (a).    Among  these  may 
fairly  be  reckoned  the  observance  of  the  utmost  good  &ith 
in  all  things,  and   in  particular  the  duty  of  not  making 
without  the  other  party's  consent  any  disposition  of  pro- 
perty of  such  a  permanent  and  considerable  kind  as  might 
affect  the  order  and  condition  of  the  future  household. 
Such  conduct  shows  a  want  of  confidence  which  the  other 
party  is  entitled  to  treat  as  incompatible  with  the  marriage 
contract.     Looking  at  it  in  this  way,  there  seems  no  reason 
why  the  rule  should  not  apply  to  both  parties  equally. 
The  expectation  of  acquiring  a  marital  right  cannot  be 
said  really  to  exist  in  most  cases.     There  is  in  truth  a 
mutual  expectation    of  acquiring  what  is   practically   a 
common  interest.     It  is  obvious,  however,  that  as  a  rule 
the  only  motive  for  a  clandestine  settlement  is  the  woman's 
desire  to  exclude  the  marital  right  of  the  future  husband. 
Since  no  such  motive  can  exist  on  the  other  side,  the  con- 
verse case  of  a  clandestine  settlement  by  the  man  is  most 
unlikely  to  happen ;  there  is  little  chance,  therefore,  that 
the  correctness  of  the  view  here  suggested  will  ever  be 
Other        brought  to  a  decisive  test     One  reported  case,  however, 
tions*^       supplies  some   analogy.     By  a  marriage  settlement  the 
treated  as  husband's  father  settled  a  jointure  on  the  wife:  by  a  secret 
upon  bond  of  even  date  the  husband  indemnified  his  father 

"*ta^"   ^'g*^"^^*  ^^^  payment  of  it :  this  indemnity  was  held  void  as 
"a  fraud  upon  the  faith  of  the  marriage  contract"  (&). 

4.  Mar-         4j.  Marriages  within  the  prohibited  degrees  of  kindred 
riage  with-  g^jj J  affinity  are  another  class  of  transactions  contrary  to 

{a)  Frost  y.  KnigU^  L.  R.  7  Ex.  Storj  Eq.  Jur.  §§  266-271.    One  or 

111,  116,  118.  two  of   these,  however,  are  reaUy 

{b)  Palmer  v.  Neave,  11  Yes.  165.  cases  of  estoppeL 
Cp.  the  other  similar  cases  cited  in 
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positive  law.  For  although  no  direct  temporal  penalties ^Pf^ 
are  attached  to  them,  they  have  iieen  made  the  subject  dtgnm. 
of  express  and  definite  statutory  prohibition  (a).  They 
formerly  could  not  be  treated  as  void  unless  declared  so  by 
an  ecclesiastical  Court  in  the  lifetime  of  the  parties :  but 
by  a  modem  statute  (5  &  6  Wm.  4,  c.  54)  they  are  now 
absolutely  void  for  all  purposes.  An  executory  contract  to 
marry  within  the  prohibited  degrees  is  of  course  absolutely 
void  also  (6),  and  would  indeed  have  been  so  before  the 
statute.  These  rules  are  not  local,  like  other  rules  of 
municipal  law  prescribing  the  solemnities  of  the  marriage 
ceremony,  requiring  the  consent  of  particular  persons,  or 
the  like:  the  legislature  has  referred  the  prohibition  to 
public  grounds  of  a  general  nature  (speaking  of  these 
marriages  as  "contrary  to  Ood's  law**)  (c)  and  it  concerns 
not  the  form  but  the  substance  of  the  contract ;  it  there- 
fore applies  to  the  marriages  of  domiciled  British  subjects, 
in  whatever  part  of  the  world  the  ceremony  be  performed, 
and  whether  the  particular  marriage  is  or  is  not  of  a  kind 
allowed  by  the  local  law  {d). 

pMned  opon  it  by  Ui6  Chief  Justice 
of  MaaaachuMtts  not  long  ago  (Com- 
manweaUk  r.  Xonc,  118  Maaa.  at  p. 
470)  :— 

**  The  iudgment  proceeds  upon  the 
sronnd  that  an  Act  of  Parliament 
IS  not  merely  an  ordinance  of  man 
but  a  ooDclaaive  declaration  of  the 
law  of  God ;  and  the  result  is  that 
the  law  of  God,  as  declared  by  Act 
of  Parliament,  and  expounded  by 
the  Honiie  of  Lords,  raries  according 
to  the  time,  place,  Itrngth  of  life  <S 
parties,  pecuniary  interests  of  third 
persons,  petitions  to  human  tribu- 
nals, and  technical  rules  of  statutory 
construction  and  judicial  prooe- 
dure.** 

{d)  Brook  Y.  Brookf  supra.  See 
per  Lord  Campbell  at  p.  220.  He 
also  doubted  whether  »  marriage 
allowed  by  the  law  of  the  place,  but 
contracted  by  English  subjects  who 
had  come  there  on  purpose  to  evade 
the  English  law,  would  be  re- 
cognized  eren  by  the  local  courts. 
Cp.  HoUonnayor  v.  Dt  Barro9^  ff|^ra. 


(a)  82  H.  8,  c  88,  and  earlier  re- 
pealed statute  of  the  same  reign. 
It  is  the  better  supported  upimon 
that  5  &  6  Whl  4,  c  54,  does  not 
contain  any  new  substantlTe  prohi- 
bition. See  Brook  ▼.  Brook^  9  H. 
L.  C.  193. 

(6)  It  seems  from  MiUward  ▼. 
lAtdewood,  5  Ex.  775,  20  L.  J.  Ex. 
2,  that  in  the  barely  possible  case  of 
the  relationship  being  known  to 
only  one  of  the  parties,  by  whom  it 
is  fraudulently  ooooealed  from  the 
other,  the  iunocent  party  may  sue 
as  for  a  breach  of  contract,  though 
tiie  performance  of  the  agreement 
would  be  unlawful. 

(e)  The  use  of  these  particular 
words  teems  of  little  importance. 
The  true  reason  \b  shortly  pui  by 
Sayigny,  Syst.  8.  826  :  '^die  hier 
einschlagenden  Gesetze,  die  auf  sitt- 
lichen  Riicksicfaten  beruhen,  haben 
eine  streng  positive  Natur.^  8a- 
▼igny's  authority  is  perhaps  suffi- 
cient to  defend  the  doctrine  of  Brook 
▼.  Brook  against  the  caustic  criticism 
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Bojal 

Marriage 

Act 


5.  Agree- 
ments 
iUegal  by 
statute. 


CuuHtruc- 
tion  of  pro- 
hibitory 
statutes. 


Where  a  marriage  has  been  contracted  in  England  be- 
tween foreigners  domiciled  abroad,  English  Courts  will 
recognize  disabilities,  though  not  being  iuria  gentium, 
imposed  by  the  law  of  the  doraicil  of  both  parties  (a) :  but 
a  marriage  celebrated  in  England  is  not  held  invalid  by 
English  Courts  on  the  ground  that  one  of  the  parties  is 
subject  by  the  law  of  his  or  her  domicil  to  a  prohibition 
not  recognized  by  English  law,  at  all  events  where  the 
other  party's  domicil  is  English  (b). 

The  "  Act  for  the  better  regulating  the  future  marriages 
of  the  Eoyal  Family"  (12  Geo.  3,  a  11)  imposes  on  the 
persons  within  its  operation  disabilities  (absolute  before  the 
age  of  25,  qualified  after  that  age)  to  marry  without  the 
consent  of  the  Sovereign :  and  this  disability  is  pei'sonal, 
not  local,  so  that  a  marriage  without  consent  is  equally 
invalid  wherever  celebrated  (c). 

5.  Moreover  a  great  variety  of  dealings  of  which  con- 
tracts form  pai*t,  or  to  which  they  are  incident  in  the 
ordinary  course  of  affairs,  are  for  extremely  various  reasons 
forbidden  or  restricted  by  statute.  During  the  last  century, 
in  particular,  Acts  of  Parliament  regulating  the  conduct  of 
sundry  trades  and  occupations  were  strangely  multiplied. 
Most  of  these  are  now  repealed,  but  the  decisions  upon 
them  established  principles  on  which  our  Courts  still  act 
in  dealing  with  statutes  of  this  kind. 

The  question  whether  a  particular  transaction  comes 
within  the  meaning  of  a  prohibitory  statute  is  manifestly 
one  of  construction.  So  far  as  we  have  to  do  with  it  here, 
we  have  in  each  case  to  ask.  Does  the  Act  mean  to  forbid 
this  agreement  or  not  ?  And  in  each  case  the  language  of 
the  particular  Act  must  be  considered  on  its  own  footing. 
Decisions  on  the  same  Act  may  of  course  afford  direct 
authority     But  decisions  on  more  or  less  similar  enact- 

(a)   SoUnmayor    v.    J)e    Barroi  wbich  however  went  on  a  supposed 

(C.  A.)  8  P.  D.  1.  different  state  of  the  facts. 

(6)  SoUotnayor  v.  De  Barro$,   5  (c)  The  Suuex  Petragt  case,  11 

P.  D.  94,dissentingfrom8ome  dicta  in  GL  &  F.  85. 
the  previous  judj^ent  of  the  C.  A., 
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ments,  and  even  on  previous  enactments  on  the  same 
subject,  cannot  as  a  role  be  regarded  as  giving  more  than 
analogies.  Attempts  have  indeed  been  made  at  different 
times  to  lay  down  fixed  rules,  nominally  of  construction, 
but  really  amounting  to  ndes  of  law  which  would  control 
rather  than  ascertain  the  expressed  intention  of  the  legis- 
lature. But  in  recent  times  our  courts  have  fully  and 
explicitly  disclaimed  any  such  powers  of  interpretation. 

^  The  only  rule  for  the  construction  of  Acts  of  PterliameDt  is  that 
they  shonld  be  constraed  according  to  the  intent  of  the  Pmrliunent 
which  paased  the  Act;**  provided  that  the  words  be  *' sufficient  to 
accomplish  the  manifest  purpose  of  the  Act "  (a). 

In  like  manner  it  is  now  understood  that  one  or  two 
dicta  which  are  to  be  found  in  the  books,  suggesting  that 
an  Act  of  Parliament  against  "  common  right "  or  "  natural 
equity  '*  would  be  void,  must  stand  as  warning  rather  than 
authority  (6).  The  effect  of  plain  and  imambiguous  words 
is  not  to  be  limited  by  judicial  construction  even  though 
anomalous  results  should  follow  (c). 

On  the  other  hand  the  general  intention  is  to  be  re-  Policy  of 
garded,  and  may  if  necessary  prevail  over  particular  ■'•*"*«^ 
expressions,  no  less  than  in  the  interpretation  of  private 
instruments  (d).  But  this  must  be  an  intention  collected 
from  what  the  legislature  has  said,  not  arrived  at  by  con- 
jectures of  what  the  legislature  might  or  ought  to  have 
meant.  A  transaction  not  in  itself  immoral  is  not  to  be 
held  unlawful  on  a  conjectural  view  of  the  policy  of  a 
statute  {e).  We  may  now  understand  the  meaning  of  this 
last  phrase,  which  is  not  uncommon  in  cases  of  the  kind 
now  before  u&     The  true  policy  of  a  statute,  in  a  court  of 

(a)  Opinion  of  the  JadgM  in  the  Holt,  12  Mod.  687-8  :  "An  Act  of 
SutBex  Peerage  ca.  11  CL  &  F.  at  p.  Parliament  can  do  no  wrong,  though 
143,  per  Timlal,  C.  J. ;  per  Lord  it  may  do  leveral  things  that  look 
Brooffham  at  p.  150.  And  lee  per  pretty  odd,*'  and  the  context. 
Kni^t  Brace,  L.  J.  CroftM  ▼.  Mid'  (e)  Cargo  ex  Argot^  ftc.  L.  R.  5  P. 
dleton^  8  D.  M.  G.  217  ;  per  Lord  C.  at  pp.  152-8. 

Blackburn,  in  JUver  Wear  Ommrt,  {d)  Am  to  which  lee  L.  R.  2  Ex. 

▼.  Adamion,  2  App.  Ca.  at  p.  764.  198. 

(b)  Per  Willee,  J.  Lee  v.  Bude,  Ae.  (e)  Barton  v.  Muir,  L.  R.  6  P.  C. 
J?y.  Co.  L.  R  6  C.  P.  676,  682.  Cp.  184. 

for  the  old  view  dictum  of  Lord 
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justice  at  all  events,  is  neither  more  nor  less  than  its  right 
and  reasonable  construction.  The  Courts  no  longer  under* 
take  either  to  cut  short  or  to  widen  the  effect  of  legislation 
according  to  their  views  of  what  ought  to  be  the  law. 
"  Before  we  can  make  out  that  a  contract  is  illegal  under  a 
statute  we  must  make  out  distinctly  that  the  statute  has 
provided  that  it  shall  be  so  "  (a). 

The  cases  in  which  acts  of  corporate  bodies  created  for 
special  purposes  have  been  held  void  as  "  contrary  to  the 
policy  of  the  legislature  "  and  tending  to  defeat  the  objects 
of  the  incorporation  have  already  been  considered  in  Ch.  II. 
Rightly  understood,  they  are  quite  consistent,  it  is  believed, 
with  what  is  here  said. 

These  principles,  when  applied  to  the  more  limited 
subject-matter  of  prohibitory  statutes,  give  the  following 
corollaries : 

Rolet.  (a).  When  a  transaction  is  forbidden,  the  grounds  of  the 

f'  ^^^  prohibition  are  immaterial  Courts  of  justice  cannot  take 
between  note  of  any  difference  between  mala  prohibita  (i.e.  things 
;^^^f^  which  if  not  forbidden  by  positive  law  would  not  be 
and  nudum  immoral)  and  Tnala  in  86  (t.c.  things  which  are  so  for- 

bidden  as  being  immoral). 
B.  Penalty      (b).  The  imposition  of  a  penalty  by  the  legislature  on 
^mo/octe  ^^y  specific  act  or  omission  is  prima  facte  equivalent  to  an 
prohibi-      express  prohibition. 

These  rules  are  established  by  the  case  of  BensUy  v. 
Bignold  (6),  which  decided  that  a  printer  could  not 
recover  for  his  work  or  materials  when  he  had  omitted  to 
print  his  name  on  the  work  printed,  as  then  required  by 
statute  (c).  It  was  argued  that  the  contract  was  good,  ajs 
the  Act  contained  no  specific  prohibition,  but  only  a 
direction  sanctioned  by  a  penalty.  But  the  Court  held 
imanimously  that  this  was  untenable,  and  a  party  could 
not  be  permitted  to  sue  on  a  contract  where  the  whole 

(a)  Field,  J.  4  Q.  B.  D.  at  p.  (6)  5  B.  ft  Aid.  835. 

224.  (c)  See  now  32  ft  33  Vict,  a  24. 
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subject-matter  was  '*  in  direct  violation  of  the  provisions  of 
an  Act  of  Parliament"  And  Best,  J.  said  that  the  dis- 
tinction between  mala  prohibiia  and  nuUa  in  se  was  long 
since  exploded.  The  same  doctrine  has  repeatedly  been 
enounced  in  later  cases. 

Thus,  for  example,  by  the  Court  of  Exchequer : 

''When  the  contnct  which  the  plaintiff  seeks  to  enforce,  he  it 
express  or  implied,  is  expressly  or  hy  implication  forbidden  bj  the 
common  or  statate  law,  no  Court  will  lend  its  assistance  to  give  it 
effect  It  18  equally  clear  that  a  contraet  is  void  if  prohibited  by  a 
statate  though  the  statute  inflicts  a  penalty  only,  because  such  a 
penalty  implies  a  prohibition  "  (a). 

It  is  needless  to  discuss  the  "policy  of  the  law  "  when  it 
is  distinctly  enunciated  by  a  statutory  prohibition  (6). 

(c).  Conversely,  the  absence  of  a  penalty,  or  the  failure  c.  But  ab- 
of  a  penal  clause  in  the  particular  instance,  will  not^^^J^' 
prevent   the   Court  from  giving  effect  to  a  substantive  **^  *^** 


prohibition  (e),  pmhibi* 

(d).  What  the  law  forbids  to  be  done  directly  cannot  be  *^**^ 
made  lawful  by  being  done  indirectly.  n^j  not 

In  Booth  V.  Bank  of  Englarul  (d)  a  joint  stock  bank  pro-  ^^*^^^ 
cured  its  manager  to  accept  certain  bills  on  the  under-  not  be  done 
standing  that  the  bank  would  find  funds,  these  bills  being  Booth^7 
such  as  the  bank  itself  could  not  have  accepted  without  Bank  of 
violating  the  privileges  of  the  Bank  of  England.     It  was 
held   by  the  House  of  Lords,  following  the  opinion  of 
the   judges,  that  this   proceeding  "must  equally   be  a 
violation  of  the   rights  and  privileges  of  the   Bank   of 
England,  upon  the  principle  that  whatever  is  prohibited  by 
law  to  be  done  directly  cannot  legally  be  effected  by  an 
indirect  and  circuitous  contrivance : "  for  the  acceptor  was 
merely   nominal,  and  the   bills  were   in  fact  meant  to 
circulate  on  the  credit  of  the  bank. 

(a)  Cope  T.  Row/and$,  2  M.  ft  W.  parte  NeiUon,  8  D.  M.  G.  566,  666. 
149,   157.     Cp.   CkamberB  ▼.  Man^  (c)  8u$$ex  Petragtfm.  11  GL&F. 

cKaUr  A  MUford  Ry,  Co,  6  B.  ft  8.  at  pp.  148-9. 
588,  83  L.  J.  C.  P.  268»  Rt  Cork  d:  {d)  7  01.  ft  F.  609, 640,  upholding 

Youghal  Ry,  Co.  4  Oh.  748,  768.  Bank  of    England  ▼.  Anderton,    2 

(6)  See  per  Lord  Cranworth,  Ex  Keen  828,  8  Bing.  N.  G.  689. 
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Bank  of  In  Barik  of  United  States  v.  Owens  (a)  (Supreme  Court, 
Oweii&*  U.S.)  the  charter  of  the  bank  forbade  the  taking  of  a 
greater  rate  of  interest  than  six  per  cent,  but  did  not  say 
that  a  contract  should  be  void  in  which  such  interest  was 
taken.  A  note  payable  in  gold  was  discounted  by  a 
branch  of  the  bank  in  a  depreciated  local  paper  currency 
at  its  nominal  value,  so  that  the  real  discount  was  much 
more  than  six  per  cent.  The  Court  held  this  transaction 
void,  though  there  was  no  express  prohibition  of  an  agree- 
Tnent  to  take  higher  interest,  and  though  the  charter  spoke 
only  of  taking,  not  of  reserving  interest.  Parts  of  the 
judgment  are  as  follows:  ''A  fraud  upon  a  statute  is  a 
violation  of  the  statute."  "  It  cannot  be  permitted  by  law 
to  stipulate  for  the  reservation  of  that  which  it  is  not  per- 
mitted to  receive.  In  those  instances  in  which  Courts  are 
called  upon  to  inflict  a  penalty  it  is  necessarily  otherwise  ; 
for  then  the  actual  receipt  is  generally  necessary  to  con- 
sunmiate  the  offence.  But  when  the  restrictive  policy  of 
a  law  alone  is  in  contemplation,  we  hold  it  to  be  an 
universal  rule  that  it  is  unlawful  to  contract  to  do  that 
which  it  is  unlawful  to  do." 

"  There  can  be  no  civil  right  where  there  can  be  no  legal 
remedy,  and  there  can  be  no  legal  remedy  for  that  which 
is  itself  illegal  .  .  .  there  is  no  distinction  as  to 
vitiating  the  contract  between  malv/m,  in  se  and  malum 
prohibitwm  "  (ft). 

The  cases  are  similar  in  principle  in  which  transactions 
have  been  held  void  as  attempts  to  evade  the  bankruptcy 
laws :  thus,  to  take  only  one  example,  a  stipulation  that  a 
security  shall  be  increased  in  the  event  of  the  debtor's 
bankruptcy  or  any  provision  which  has  the  same  effect,  is 
void  (c). 

(a)  2  Peters  527.  ftttornment    of  the    debtor   to    his 

(6)  2  Peters  536,  539.  mortgagee  at  an  excessive  rent ;  Ex 

{c)  Ex  parte  Mackay,  8  Ch.  643;  parU  Jaekstm  (G.   A.),  14  Cb.  D. 

ExparU  Williamt  (C.  A.),  7  Ch.  D.  725. 

138,  where  the  device  used  was  the 
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When  conditions  are  prescribed  by  statute  for  the  conduct  Whew 
of  any  particular  business  or  profession,  and  such  conditions  prencribed 
are  not  observed,  agreements  made  in  the  course  of  such  '«"  conduct 

V      .  1.      •  ofpmrtica- 

busmess  or  profession —  Ur  trade, 

(e)  are  void  if  it  appears  by  the  context  that  the  object  ^^JJ[J[j^ 
of  the  legislature  in  imposing  the  condition  was  the  main-  of  them— 
tenance  of  public  order  or  safety  or  the  protection  of  the  "*  •^<'** 
persons    dealing  with  those  on  whom  the  condition  ismentiif 

(f)  are  valid  if  no  specific  penalty  is  attached  to  the  ^^  g«n«»l 
specific  transaction,  and  if  it  appears  that  the  condition  poM»;' 
was  imposed  for  merely  administrative  purposes,  e.g.  the  ^'^^j? 
convenient  collection  of  the  revenue  (a).  ministn. 

tivepnr- 

The  following  are  instances  illustrating  this  distinction : —  P°~^ 

tiODS. 

Agreement  Void. 

Ritchie  V.  Smith,  6*0.  B.  462, 18  L.  J.  C.  P.  9.  The  owner  of  a 
licensed  honse  underlet  part  of  it  to  another  person,  in  order  that  he 
might  there  deal  in  liqnor  on  his  own  account  under  colour  of  his 
lessor's  licence  and  without  obtaining  a  separate  licence.  This  agree* 
ment  was  void,  its  purpose  being  to  enable  one  of  the  parties  to  in- 
fringe an  Act  passed  for  the  protection  of  public  morals :  (the  licensing 
Acts  are  of  this  nature,  and  not  merely  for  the  benefit  of  the  revenue, 
for  this  reason,  that  licences  are  not  to  be  had  as  a  matter  of  right  by 
merely  paying  for  them.)  For  the  pame  reason  and  also  because 
there  is  a  specific  penalty  for  each  offence  against  the  licensing  ]aw» 
it  seems  that  a  sale  of  liquor  in  an  unlicensed  house  is  void  (6). 
HamiUon  v.  QraingeTy  5  H.  ^  N.  40. 

Taylw  y.  Cropland  Gas  Co,  10  Ex.  293,  23  L.  J.  Ex.  254.  A 
penalty  being  imposed  by  statute  on  unqualified  persona  acting  as 
conveyancers  (c),  the  Court  held  that  the  object  was  not  merely  the 
gain  to  the  revenue  from  the  duties  on  certificates,  but  the  protection 
of  the  public  from  unqualified  practitioners ;  an  unqualified  person 
was  therefore  not  allowed  to  recover  for  work  of  this  nature.  Cp. 
LeTnan  v.  Hotaeley,  L.  R.  10  Q.  B.  66. 

'    (a)  This  statement    differs    only  in  force  see  the  licensing  Act,  1S72, 

verbally  from  Mr.  Benjamin's.    (On  85  &.  36  Vict.  c.  94,  ss.  8-8. 

Sale,  p.  432.)    We  have  tried  to  pnt  (c)  Now  by  83  k  34  Vict  c  97, 

it  in  a  rather  more  general  form.  s.  60. 
(6)  For  the  penal  enactments  now 
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FerguMon  v.  Norman^  5  Bing.  N.  C.  76.  When  a  pawnbroker  lent 
money  without  complying  with  the  requirements  of  the  statute,  the 
loan  was  void  and  he  had  no  lien  on  the  pledge  (a). 

In  Stevens  v.  Oourley,  7  C.  B.  N.  S.  99,  29  L.  J.  C.  P.  1,  a  builder 
was  not  allowed  to  recover  the  price  of  putting  up  a  wooden  shed 
contrary  to  the  regulations  imposed  by  the  Metropolitan  Building 
Act,  18  &  19  Vict.  c.  122.  The  only  question  in  the  case  was  whether 
the  structure  was  a  building  within  the  Act.  But  note  that  here  the 
prohibition  was  for  a  public  purpose,  namely  to  guard  against  the 
risk  of  fire. 

Burton  v.  Figgoit,  L.  R.  10  Q.  B.  86.  By  5  &  6  Wm.  4,  c  50, 
s.  46,  a  penalty  is  imposed  on  any  surveyor  of  highways  who  shall 
have  an  interest  in  any  contract,  or  sell  materials,  &c.  for  work  on 
any  highway  under  his  care,  unless  he  first  obtain  a  licence  from  two 
justices.  The  effect  of  this  is  that  an  unlicensed  contract  by  a  sur- 
veyor to  perform  work  or  supply  materials  for  any  highway  under 
his  care  is  absolutely  illegal,  and  the  justices  have  no  discretion 
(under  s.  44)  to  allow  payments  in  respect  of  it. 

Contract  kot  Avoided. 

Bailey  v.  JTarris,  12  Q.  B.  905,  18  L.  J.  Q.  B.  115.  A  contract  of 
sale  is  not  void  merely  because  the  goods  are  liable  to  seizure  and  for- 
feiture to  the  Crown  imder  the  excise  laws. 

Smith  V.  Mawhoodj  14  M.  &  W.  452.  The  sale  of  an  exciseable 
article  is  not  avoided  by  the  seller  having  omitted  to  paint  up  his 
name  on  the  licensed  premises  as  required  by  6  Geo.  4,  c.  81,  s.  25. 
Probably  this  decision  would  govern  the  construction  of  llie  veiy 
similar  enactment  in  the  Licensing  Act,  1872  (35  &  36  Vict, 
c.  94,  8.  11). 

Smith  V.  Lindo,  4  C.  B.  N.  S.  395,  in  Ex.  Ch.  5  C.  B.  K  S.  587. 
One  who  acts  as  a  broker  in  the  City  of  London  without  being 
licensed  under  6  Ann.  c.  68  (Rev.  Stat :  al.  16)  and  57  Geo.  3,  c.  Ix.  (6) 
cannot  recover  any  commission,  but  a  purchase  of  shares  made  by  him 
in  the  market  is  not  void  :  and  if  he  has  to  pay  the  purchase  money 
by  the  usage  of  the  market,  he  can  recover  from  his  principal  the 
money  so  paid. 

(a)  The  present  Pawnbrokers  Act  (6)  These  Acts  are  repealed  as  to 

(1872 ;  35  &  36  Vict.  c.  93,  b.  51)  the  power  of  the  City  Court  to  make 

enacts  that  an  o£Fence  against  the  rules,  &c.,  but  not  as  to  the  neces- 

Act  by  a  pawnbroker,  not  being  an  sity  of  brokers  being  admitted,  by 

offence  against   any  provision    re-  the    somewhat    obscurely    framed 

lating  to  licences,  shall  not  avoid  London  Brokers  ReUef  Act,  1870, 

the  contract  or  deprive  him  of  his  33  &  34  Vict.  c.  60. 
lien, 
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And  Bee  furthery  aa  to  statutory  prohibiixoos  of  this  kind,  Ben- 
jamin on  Sale,  427-433. 

And  in  genei*al  an  agreement  which  the  law  forbids  to 
be  made  is  void  if  made.  But  an  agreement  forbidden  by 
statute  may  be  saved  from  being  void  by  the  statute  itself, 
and  on  the  other  hand  an  agreement  made  void  or  not 
enforceable  by  statute  is  not  necessarily  illegal.  An  agree- 
ment may  be  forbidden  without  being  void,  or  void  with- 
out being  forbidden. 

(g).  Where  a  statute  forbids  an  agreement,  but  says  that  o.  Agtee- 
if  made  it  shall  not  be  void,  then  if  made  it  is  a  contract  ^oid 
which  the  Court  must  enforce.  ^^^,^^  '*/• 

biduen,  if 

By  1  &  2  Vict.  c.  lOG,  it  is  unlawful  for  a  spiritual  sutute  ex- 
person  to  engage  in  trade,  and  the  Ecclesiastical  Court  may  ^^JeaT 
inflict  penalties  for  it.  But  by  a  31  a  contract  is  not  to 
be  void  by  reason  only  of  being  entered  into  by  a  spiritual 
person  contrary  to  the  Act  It  was  contended  without 
success  in  Lewis  v.  Bright  (a)  that  this  proviso  could  not 
apply  when  the  other  party  knew  with  whom  he  was 
dealing.  But  the  Court  held  that  the  knowledge  of  the 
other  party  was  immaterial ;  the  legislature  meant  to  pro- 
vide against  the  scandal  of  such  a  defence  being  set  up. 
And  Erie,  J.  said  that  one  main  purpose  of  the  law  was  to 
make  people  perform  their  contracts,  and  in  this  case  it 
fortunately  could  be  carried  out. 

(h).  Where  no  penalty  is  imposed,  and  the  intention  of  h.  Agree- 
the  legislature  appears  to  be  simply  that  the  agreement  is  J^^g*™)^ 
not  to  be  enforced,  there  neither  the  agreement  itself  nor  not  en- 
the  performance  of  it  is  to  be  treated  as  unlawful  for  any  but  not  **' 
other  purpose.  othen^ 

,  unlawful. 

Modem  legislation  has  produced  some  very  curious 
results  of  this  kind.  In  several  cases  the  agreement  cannot 
even  be  called  void,  being  good  and  recognizable  by  the 
law  for  some  purposes  or  for  every  purpose  other  than  that 

(a)  4  E.  &  B.  917, 24  L.  J.  Q.  B.  191. 

t2 
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Wagen. 
Void  but 
not  abso- 
lutely 
illegaL 
Fitch  V. 
JoneB. 


of  creating  a  right  of  action.    These  cases  are  reserved  for 
a  special  chapter  (a). 

In  the  case  of  wagers  the  agreement  is  null  and  void  by 
8  &  9  Vict.  c.  109,  8.  18,  and  money  won  upon  a  wager 
cannot  be  recovered  either  from  the  loser  or  from  a  stake- 
holder (with  a  saving  as  to  subscriptions  or  contributions 
for  prizes  or  money  to  be  awarded  "  to  the  winner  of  any 
lawful  game,  sport,  pastime,  or  exercise;"  the  saving 
extends  only  to  cases  where  there  is  a  real  competition 
between  two  or  more  persons  (6),  and  the  "  subscription  or 
contribution  "  is  not  money  deposited  with  a  stake-holder 
by  way  of  wager)  (c).  Wagers  were  not  as  such  unlawful 
or  unenforceable  at  common  law  (we  shall  have  to  recur  to 
this  under  the  head  of  "public  policy"):  and  since  the 
statute  does  not  create  any  offence  or  impose  any  penalty, 
a  man  may  still  without  violating  any  law  make  a  wager, 
and  if  he  loses  it  pay  the  money  or  give  a  note  for  the 
amount.  The  consideration  for  a  note  so  given  is  in  point 
of  law  not  an  illegal  consideration,  but  merely  no  considera- 
tion at  all.  The  difference  is  important  to  the  subsequent 
holder  of  such  a  note.  If  the  transaction  between  the 
original  parties  were  fraudulent  or  in  the  proper  sense 
illegal,  the  burden  of  proof  would  be  on  the  holder  to  show 
that  he  was  in  fact  a  holder  for  value;  but  here  the 
ordinary  presumption  in  favour  of  the  holder  of  a  negotiable 
instrument  is  not  excluded  (d).    In  like  manner  "  if  a  party 


(a)  See  Cb.  XXL,  On  Agreements 
of  Imp^ect  Obligation.  The  dis- 
tinction between  an  enactment 
wbicb  imposes  a  penalty  without 
making  the  transaction  void,  and 
one  which  makes  the  forbidden 
transaction  void,  is  ex[  ressed  in  the 
civil  law  by  the  terms  (which  are 
classical)  mintu  qtiatn  perfecta  lex 
and  perfecta  Ux.  Ulp.  Reg.  1  §  2, 
cp.  Sav.  Syst.  4.  550.  A  constitu- 
tion of  Theodosius  and  Valentinian 
(Cod.  1.  14.  de  leg.  5)  enjoined  that 
all  prohibitory  enactments  were  to 
be  construed  aa  avoiding  the  trans- 


actions prohibited  by  them  (that  is, 
as  leges  perfectae)  whether  it  were  so 
expressed  or  not. 

(6)  e.  g.  a  wager  that  a  horse  will 
trot  eighteen  miles  in  an  hour  is  not 
within  it,  as  there  can  be  no  winner 
in  the  true  sense  of  the  clause  :  Bai' 
son  v.  Newman  (C.  A.)  1  0.  P.  D. 
573. 

(c)  Diggle  v.  Biggs  (0.  A.)  2  Ex. 
D.  422  ;  TnmUe  v.  UiU  (J.  C.)  5 
App.  Ca.  842. 

(d)  Fitch  V.  Jimes,  5  E.  &  B.  288, 
24  L.  J.  Q.  R  293,  see  judgments  of 
Lord  Campbell,  C.  J.  and  Erie,  J. 
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loses  a  wager  and  requests  another  to  pay  it  for  him,  he  is 
liable  to  the  party  so  paying  it  for  money  paid  at  his 
request : "  as  where  a  broker  is  employed  in  fictitious  deal- 
ings in  shares  which  are  really  wagers  on  the  price  of 
shares,  and  according  to  custom  himself  pays  the  amount 
due  (a).  This  goes  farther  than  an  earlier  case  in  which 
it  was  held,  in  a  somewhat  guarded  manner,  that  payment 
by  the  drawer  of  racing  debts  of  the  acceptor  is  a  good 
consideration  for  a  bill  of  exchange  (b). 

But  under  another  modem  statute  (5  &  6  Wm.  4,  c.  41, 
8.  1)  securities  for  money  won  at  gaming  or  betting  on 
games,  or  lent  for  gaming  or  betting,  are  treated  ^  given 
for  an  illegal  consideration  (c). 

It  would  be  inappropriate  to  the  general  purpose  of  this 
work,  as  well  as  impracticable  within  its  limits,  to  enter  in 
detail  upon  the  contents  or  construction  of  the  statutes 
which  prohibit  or  affect  various  kinds  of  contracts  by  regu* 
lating  particular  professions  and  occupations  or  otherwise. 
It  has  been  attempted,  however,  to  make  some  collection  of 
them  in  the  Appendix  (d). 

The  rules  and  principles  of  law  which  disallow  agree-  Agree- 
ments whose  object  is  to  contravene  or  evade  an  Act  of  S^ro«k£>n 
Parliament  do  not  apply  to  private  Acts,  so  far  as  these  are  of  privau 
in  the  nature  of  agreements  between  parties.     If  any  of  pi^iia- 
the  persons  interested  make  arrangements  between  them-  "**"*  '^°* 

.  ....  neceasanly 

selves  to  waive  or  vaiy  provisions  in  a  private  Act  relating  bad. 
only  to  their  own  interests,  it  cannot  be  objected  to  such  an 
agreement  that  it  is  in  derogation  of,  or  an  attempt  to 
repeal  the  Act  (e), 

B.  Agreements  contrary  to  morals  or  good  manners.     B.  Oon^ 
It  is  not  every  kind  of  immoral  object  or  intention  that  podtive 

(a)  Rotevoamt  v.  BUHng,  15  C.  B.  loan  of  money  to  pay  *  bet  pre- 

N.  S.  816,  83  L.  J.  G.  P.  56.  viously  lost :  £x  parte  Pyke  (C.  A.) 

(6)  Ouldi  V.  Harrimm,  10  Ex.  572,  8  Ch.  D.  754. 

577.    As  to  recovering  money  de-  (d)  See  Note  F. 

posited  with  a  stakeholder,  see  p.  (e)  Savin  ▼.  Hoylake  Ry,  Co.  L.  R. 

851  below.  1  Ex.  9.    Cp.  and  dlst.  Shavft  claim, 

(c)  The  statute  does  not  affect  a  10  Ch.  177. 
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morality  will  vitiate  an  agreement  in  a  court  of  j  ustice.  When  we  call 
this  meanfl  a  thing  immoral  in  a  legal  sense  we  do  not  mean  so  much 
^raUt*^  that  it  is  morally  wrong  as  that  according  to  the  common 
understanding  of  reasonable  men  it  would  be  a  scandal  for 
a  court  of  justice  to  treat  it  as  lawful  or  indifiFerent,  though 
the  transaction  may  not  come  within  any  positive  prohibi- 
tion or  penalty.  What  sort  of  things  fall  within  this 
description  is  in  a  general  way  obvious  enough.  And  the 
law  might  well  stand  substantially  as  it  is,  according  to 
modem  decisions  at  any  rate,  upon  this  ground  alone. 
Influence  Some  complication  has  been  introduced,  however,  by  the 
astical  law.  influence  of  ecclesiastical  law,  which  on  certain  points  has 
been  very  marked,  and  which  has  certainly  brought  in  a 
tendency  to  treat  these  cases  in  a  peculiar  manner,  to  mix 
up  the  principles  of  ordinary  social  morality  with  considera- 
tions of  a  different  kind,  and  with  the  help  of  those 
considerations  to  push  them  sometimes  to  extreme  conclu- 
sions. Having  regard  to  the  large  powers  formerly  exercised 
by  spiritual  courts  in  the  control  of  opinions  and  conduct, 
and  even  now  technically  not  abolished,  it  seems  certain 
that  everything  which  our  civil  courts  recognize  as  immoral 
is  an  offence  against  ecclesiastical  law.  Perhaps,  indeed, 
the  converse  proposition  is  theoretically  true,  so  far  as  the 
ecclesiastical  law  is  not  directly  contrary  to  the  common 
law  (a).  But  this  last  question  may  be  left  aside  as  merely 
curious. 

As  a  matter  of  fact  sexual  immorality,  which  formerly 
was  and  in  theory  still  is  one  of  the  chief  subjects  of 
ecclesiastical  jurisdiction,  is  the  only  or  almost  the  only 
kind  of  immorality  of  which  the  common  law  takes  notice 
as  such.  Probably  drunkenness  would  be  on  the  same 
footing.  It  is  conceived,  for  example,  that  a  sale  of 
intoxicating  liquor  to  a  man  who  then  and  there  avowed 
his  intention  of  making  himself  or  others  drunk  with  it 
would  be  void  at  common  law.    The  actual  cases  of  sale  of 

(a)  Cp.  Lord  Westbuiy's  remarks      226-8,  288. 
in  Hunt  Y.  MufUf  4  D.  F.  J.  ftt  pp. 
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goods  and  the  like  for  immoral  purposes,  on  whose  analogy 
this  hypothetical  one  is  put,  depend  on  the  principles 
applicable  to  unlawfid  transactions  in  general,  and  are 
accordingly  reserved  for  the  Ituit  part  of  this  chapter. 
Putting  apart  for  the  present  these  cases  of  indirectly  im- 
moral agreements,  as  they  may  be  called,  we  find  that 
agreements  are  held  directly  immoral  in  the  limited  sense 
above  mentioned,  on  one  of  two  groimds  :  as  providing  for 
or  tending  to  illicit  cohabitation,  or  as  tending  to  disturb 
or  prejudice  the  status  of  lawful  marriage  ("  in  derogation 
of  the  marriage  contract "  as  it  is  sometimes  expressed). 

With  regard  to  the  first  class,  the  main  principle  is  this.  Illicit  oo. 
The  promise  or  expectation  of  future  illicit  cohabitation  is  -__if  fntiui 
an  unlawful  consideration,  and  an  agreement  founded  on  it  ^  •?*5«' 
is  void.     Past  cohabitation  is  not  an  unlawful  considera-  Uon:  if 
tion  ;  indeed  there  may  in  some  circumstances  be  a  moral  JJ^j^J^. 
obligation  on  the  man  to  provide  for  the  woman  ;  but  tlie  Uon. 
general  rule  applies  (a)  that  a  past  executed  consideration, 
whether  such  as  to  give  rise  to  a  moral  duty  or  not,  is 
equivalent  in  law  to  no  consideration  at  all.     An  agree- 
ment made  on  no  other  consideration  than  past  cohabita- 
tion is  merely  voluntary,  and  is  in  the  same  plight  as  any 
other  voluntary  agreement.     If  under  seal  it  is  binding  and 
can  be  enforced  (6),  otherwise  not  (c).     The  existence  of 
an  express  agreement  to  discontinue  the  illicit  cohabita- 
tion, which  in  law  is  merely  superfluous  and  adds  nothing 
at   all — or  the  fact  of  the  defendant  having  previously 
seduced  the  plaintiff,  which  "  adds  nothing  but  an  executed 
consideration  resting  on  moral  grounds  only,'' — can  make 
no  difference  in  this  respect  (c). 


(a)  But  the  role  is  modern  {Ch,  of  the  partiesL    The  phnse  prae' 

IV.  p.  186  aboreX  and  the  earlier  mium   pudicitiae   oomes   from  this 

cases  on  this  subject  belong  to  a  time  period. 

-when  a  different  doctrine  mevailed  i  (b)  .Gray  ▼.  MathioM^  5  Yes.  286. 

they  therefore  discuss  matters  which  (r)  Beaumont  ▼.  Reeve,   8  Q.  B« 

in  tiie  modem  view  are  simply  irre-  483. 
levaati  e.g,  the  previotM  character 
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Judgment 
of  Lord 
Selbome, 
Ayerst  v, 
Jenkins. 


The  manner  in  which  these  principles  axe  applied  has 
been  thus  stated  by  Lord  Selbome  : — 

"  Most  of  the  older  authorities  on  the  subject  of  contracts  founded 
on  immoral  consideration  are  collected  in  the  note  to  Benyon  v.  Nettle- 
fold  (a).  Their  results  may  be  thus  stated  ;  1.  Bonds  or  covenants 
founded  on  past  cohabitation,  whether  adulterous  (b\  incestuous,  or 
simply  immoral,  are  valid  in  law  and  not  liable  (unless  there  are 
other  elements  in  the  case)  to  be  set  aside  in  equity.  2.  Such  bonds 
or  covenants,  if  given  in  consideration  of  future  cohabitation,  are  void 
in  law  (c),  and  therefore  of  course  also  void  in  equity.  3.  Relief 
cannot  be  given  against  any  such  bonds  or  covenants  in  equity  if  the 
illegal  consideration  appears  on  the  face  of  the  instrument  ((£).  4.  If 
an  illegal  consideration  does  not  appear  on  the  face  of  the  instrument 
the  objection  of  particeps  criminis  will  not  prevail  against  a  bill  of 
discovery  in  equity  in  aid  of  the  defence  to  an  action  at  law  (e),  [this 
is  now  of  no  consequence  in  England,  owing  to  the  changes  in 
procedure].  5.  Under  some  (but  not  under  all)  circumstances  when 
the  consideration  is  unlawful,  and  does  not  appear  on  the  face 
of  the  instrument,  relief  may  be  given  to  a  particeps  criminis  in 
equity  "(/). 

The  exception  alluded  to  in  the  last  sentence  is  pro- 
bably this  :  that  "  where  a  party  to  the  illegal  or  immoral 
purpose  comes  himself  to  be  relieved  from  the  obligation 
he  has  contracted  in  respect  of  it,  he  must  state  distinctly 
and  exclusively  such  grounds  of  relief  as  the  Court  can 
legally  attend  to  "  (g).  He  must  not  put  his  case  on  the 
ground  of  an  immoral  consideration  having  in  fact  failed, 
or  complain  that  the  instrument  does  not  correctly  express 
the  terms  of  an  immoral  agreement  (fi). 

Where  a  security  is  given  on  account  of  past  cohabita- 
tion, and  the  illicit  connexion  is  afterwards  resumed,  or 


(a)  8  Mac.  ft  G.  94,  100. 

(6)  Kaye  v.  Moore,  1  Sim.  &  St. 
61. 

(c)  Walker  v.  Perkim,  8  Burr. 
1568. 

id)  Qray  v.  Mathias,  5  Ves.  2S6  ; 
Smyth  Y.driffinf  18  Sim.  245,  appears 
to  be  really  nothing  else  than  an 
histance  of  the  same  rule.  The  rule 
is  or  was  a  general  one  :  Simpmm  v. 
Iwii  Howden,  8  My.  &  Or.  97, 102. 


(e)  Benyon  v.  NetUrfold,  supra. 

if)  Ayerst  v.  Jenkins,  16  Eq.  275, 
282. 

ig)  Batty  v.  Chester,  5  Beav.  103, 
109. 

(h)  Sernhle,  relief  will  not  be  given 
if  it  appears  that  the  immoral  con- 
sideration has  been  executed :  Sismey 
v.  Eley,  17  Sim.  1  i  but  the  case  is 
hardly  intelligible. 
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even  is  never  broken  off,  the  Court  will  not  presume  from 
that  fact  alone  that  the  real  consideration  was  future  as 
well  as  past  cohabitation,  nor  therefore  treat  the  deed  as 
invalid  (a). 

There  existed  a  notion  that  in  some  cases  the  legal  per- 
sonal representative  of  a  party  to  an  immoral  agreement 
might  have  it  set  aside,  though  no  relief  would  have  been 
given  to  the  party  himself  in  his  lifetime :  but  this  has  been 
pronounced  "erroneous  and  contrary  to  law*'  (6).  It  must 
be  borne  in  mind  that  the  whole  doctrine  applies  to  execu- 
tory agreements  only.  An  actual  transfer  of  property, 
which  is  on  the'face  of  it  "a  completed  voluntary  gift,  valid 
and  irrevocable  in  law,"  and  confers  an  absolute  beneficial 
interest,  cannot  be  afterwards  impeached  either  by  the 
settlor  or  by  his  representatives,  though  in  fact  made  on  an 
immoral  consideration  (6). 

Where  parties  who  have  been  living  together  in  illicit  ProTifo  for 
cohabitation  separate,  and  the  man  covenants  to  pay  an  ^^ 
annuity  to  the  woman,  with  a  proviso  that  the  annuity  9«««  ■n>»" 
shaU  cease  or  the  deed  shall  be  void  if  the  parties  live  to-  ia  yoid. 
gether  again,   there   the   covenant   is  valid  as  a  simple 
voluntary  covenant  to  pay  an  annuity,  but  the  proviso  is 
wholly  void.      It  makes  no  difference,  of  course,  if  the 
parties,  being  within   the  prohibited  degrees  of  affinity^ 
have  gone  through  the  form  of  marriage,  and  the  deed  is 
in  the  ordinary  form  of  a  separation  deed  between  husband 
and  wife  (c).     When  the  parties  are  really  married  such  a 
proviso  is  usual  but  superfluous,  for  the  deed  is  in  any  case 
avoided  by  the  parties  afterwards  living  together  (d).   This 
brings  us  to  the  second  branch  of  this  topic,  namely  the 
vaHdity  of  separation  deeds  and  agreements  for  separation.  Separation 

The  history  of  the  subject  will  be  found  very  clearly  set  genenJ^ 
forth  in  Lord  Westbury's  judgment  in  Hunt  v.  Hunt  (e).  Hunt  r. 

(a)  Cfra^  v.  Maihiat,  5  Yee.  286  ;  Dow.  &  CI.  519. 

JiaU  V.  Palmtr,  8  Ha.  532.  {e)  4  D.  F.  J.  221.    The  caae  was 

(6)  Aytnt  v.  Jenkins,  16  £q.  275,  taken  to  tho  Hooae  of  Lorda,  bnt 

281,  284.  the   proceediogs  came    to    an  end 

(c)  Ex  parte  Naden,  9  Ch.  670.  without  any  decision  by  the  death  of 

id)    Weetmioth  v.    WeHmtatk^   1  the  wife.    See  1  Sm.  L.  C.  891. 
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From  the  ecclesiastical  point  of  view  marriage  was  a  sacra- 
ment creating  an  indissoluble  relation.     The  duties  attach- 
ing to  that  relation  were  "of  the  highest  possible  religious 
obligation"  and  paramount  to  the  will  of  the  parties.     In 
ecclesiastical  courts  an  agreement  or  provision  foravoluntary 
separation  present  or  future  was  simply  an  agreement  to 
commit  a  continuing  breach  of 'duties  with  which  no  secular 
authority  could  meddle,  and  therefore  was  illegal  and  void. 
For  a  long  while   all   causes   touching  marriage  even 
collaterally  were  claimed  as  within  the  exclusive  jurisdic- 
tion of  those  courts.      The  sweeping  character  and  the 
gradual  decay  of  such  claims  have  already  been  illustrated 
by  cases  we  have  had  occasion  to  cite  from  the  Year  Books 
in  other  places.     In  later  times  the  ecclesiastical  view  of 
marriage  was  still  upheld,  so  far  as  the  remaining  eccle- 
siastical jurisdiction  could  uphold  it  (a),  and  continued  to 
have  much  influence  on  the  opinions  of  civil  courts ;  the 
amount  of  that  influence  is  indeed  somewhat  understated 
in  Lord  Westbur/s   exposition.      But  the  common  law, 
when  once  its  jurisdiction  in  such  matters  was   settled, 
never  adopted  the  ecclesiastical  theory  to  the  full  extent. 
A  contract  providing  for  and  fixing  the  terms  of  an  im- 
mediate separation  is  treated  like  any  other  legal  contract. 
It  must  satisfy  the  ordinary  condition  of  being  made  be- 
tween competent  parties,  and  the  wife  cannot  contract  with 
her  husband :  but  even  this  diflBculty  is  in  certain  excep- 
tional cases  not  insuperable  (p.  82  above)  and  it  is  generally 
circumvented  by  the  contract  being  raenie  between  the 
husband  and  a  trustee  for  the  wife.     Being  good  and  en- 
forceable at  law,  the  contract  is  also  good  and  enforceable 
in  equity,  nor  is  there  any  reason  for  refusing  to  enforce  it 
by  any  of  the  peculiar  remedies  of  equity.     In  Hunt  v. 
ffvnt  the   husband   was  restrained   from    suing  in   the 
Divorce  Court  for  restitution  of  conjugal  rights  in  violation 
of  his  covenant  in  a  separation  deed  (&),  on  the  authority 

(a)  See  4  D.  F.  J.  235-8.  be  pleaded  in  the  Divorce  Court, 

(h)  This  ooyenaiit  could  not  then      which  held  itself  bound  by  the  former 
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of  the  decision  of  the  House  of  Lords  {a)  which  had  already  ^^^  ^* 
established  that  the  Court  niay  order  specific  performance 
of  an  agreement  to  execute  a  separation  deed  containing 
such  a  covenant.  The  case  may  be  taken  as  having  finally 
put  the  law  on  a  consistent  and  intelligible  footing,  though 
not  without  overruling  a  great  number  of  pretty  strong 
dicta  of  various  judges  in  the  Court  of  Chancery  and  even 
in  the  House  of  Lords  (6);  and  it  has  been  followed  both 
in  the  Chancery  and  in  the  Probate  Divisions  (c).  But  an 
agreement  by  the  wife  not  to  oppose  proceedings  for  a 
divorce  pending  at  the  suit  of  the  husband  is  void,  being 
not  only  in  derogation  of  the  marriage  contract,  but  a 
collusive  agreement  to  evade  the  due  administration  of 
justice  (d). 

We  have  seen  that  when  it  is  sought  to  obtain  the  Conddera- 
specific  performance  of  a  contract  the  question  of  con-**!^^' 
sideration  is  always  material,  even  if  the  instrument  is  mente  for 
under  seal.     Generally  it  is  part  of  the  arrangement  in  deeds? 
these  cases  that  the  trustees  shall  indemnify  the  husband 
against  the  wife's  debts,  and  this  is  an  ample  consideration 
for  a  promise  on  the  husband's  part  to  make  provision  for 
the  wife,  and  of  course  also  for  his  undertaking  to  let  her 
live  apart  from  him,  enjoy  her  property  separately,  &c.  (e). 
But  this  particular  consideration  is  by  no  means  necessary. 
The  trustee's  undertaking  to  pay  part  of  the  costs  of  the 
agreement  will  do  as  well.     But  if  the  agreement  is  to 
execute  a  separation  deed  containing  all  usual  and  proper 
clauses,  this  includes,  it  seems,  the  usual  covenant  for  in- 
demnifying the  husband,  so  that  the  usual  consideration  is 


eodedaiitical  ^nMce  to  take  no 
notice  of  separation  deeds. 

(a)  Wilacm  v.  Wiison,  1  H.  L.  C. 
538. 

(6)  In  St,  John  v.  St.  John,  11  Vea. 
686y  kc,  Wettmeath  v.  Wettmeathf 
1  Jao.  142  (Lord  Eldon) ;  WorraU 
▼.  Jacob,  8  Mer.  268  (Sir  W.  Grant) ; 
Warrender  ▼.  Warrender,  2  CI.  ft  F. 
527  (liord  Brougham),  561-2  (Lord 
Lyndhnnt).    Most  of  tliese  are  to 


be  found  cited  in  the  aigument  in 
WiUon  V.  Wilton.  And  even  since 
that  case  VansUiart  v.  VarmUartf 
2  De  6.  ft  J.  265  (Lord  CbelmE- 
ford). 

{c)  Betant  v.  Wood,  12  Ch.  D.  at 
p.  623;  Marshall  v.  Afarthall,  5 
P.  D.  19. 

{d)  Hope  V.  Ifope,  8  D.  M.  G.  781, 
745. 

(e)  See  Dav.  Conv.  6,  pt.  2, 1079« 
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in  fact  present  (a).  In  the  earlier  cases,  no  doubt,  it  was 
supposed  that  the  contract  was  made  valid  in  substance  as 
well  as  in  form  only  by  the  distinct  covenants  between  the 
husband  and  the  trustee  as  to  indemnity  and  payment,  or 
rather  that  these  were  the  only  valid  parts  of  the  contract. 
But  since  Wilson  v.  Wilson  (6)  and  Hunt  v.  Hunt  such  a 
view  is  no  longer  tenable:  in  Lord  Westbury's  words  "  the 
theoiy  of  a  deed  of  separation  is  that  it  is  a  contract 
between  the  husband  and  wife  through  the  intervention  of 
a  third  party,  namely  the  trustees,  and  the  husband's  con- 
tract for  the  benefit  of  the  wife  is  supported  by  the  contract 
Minor  of  the  trustees  on  her  behalf"  (c),  A  covenant  not  to  sue 
BewlSon  ^^^  restitution  of  conjugal  rights  cannot  be  implied,  and  in 
deedB.  '  the  absence  of  such  a  covenant  the  institution  of  such  a 
suit  does  not  discharge  the  other  party's  obligations  under 
the  separation  deed  (d).  Subsequent  adultery  does  not  of 
itself  avoid  a  separation  deed  unless  the  other  party's 
covenants  are  expressly  qualified  to  that  effect  (c).  A 
covenant  by  the  husband  to  pay  an  annuity  to  trustees  for 
the  wife  so  long  as  they  shall  live  apart  remains  in  force 
notwithstanding  a  subsequent  dissolution  of  the  marriage 
on  the  ground  of  the  wife's  adultery  (/).  But  the  conceal- 
ment of  past  misconduct  between  the  marriage  and  the 
separation  may  render  the  arrangement  voidable,  and  so 
may  subsequent  misconduct,  if  the  circumstances  show 
that  the  separation  was  fraudulently  procured  with  the 
present  intention  of  obtaining  greater  facilities  for  such 
misconduct  (gr). 

A  separation,  or  the  terms  of  a  separation,  between 
husband  and  wife  cannot  lawfully  be  the  subject  of  an 
agreement  for  pecuniary  consideration  between  the  husband 


(a)  OUbs  V.  ffarding,  5  Gb.  836.  (c)  4  D.  F.  J.  240. 

(6)  On  the  effect  of  that  case  see  {d)  Jet  v.  Thurlow^  2  B.  &  C.  547* 

the  remarks  in  the  House  of  Lords  («)  Ih. :  £van$  v.  Carrinffton,  2  D. 

in  a  subsequent  amieal   as  to  the  F.  J.  481. 

frame  of  the  deed,  Wilson  v.  Wilton,  (/)  CharUiworth  v.  BoU,  L.  R  0 

5  H.  Li  G.  40 ;  and  bj  Lord  West-  Ex.  88. 
boxy,  4  D.  F.  J.  234.  {g)  Evans  v.  Cdrrington,  supra. 
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and  a  third  person.  But  in  the  case  of  Jonea  v.  Waite  (a) 
it  was  decided  by  the  Exchequer  Chamber  and  the  House 
of  Lords  that  the  husband^s  execution  of  a  separation  deed 
already  drawn  up  in  pursuance  of  an  existing  agreement  is 
a  good  and  lawful  consideration  for  a  promise  by  a  third 
person. 

A  separation  deed,  as  we  have  above  said,  is  avoided  by 
subsequent  reconciliation  and  cohabitation  (6).  If  it  were 
not  so,  but  could  remain  suspended  in  order  to  be  revived 
in  the  event  of  a  renewed  separation,  it  might  become 
equivalent  to  a  contract  providing  for  a  contingent  separa- 
tion at  a  future  time :  and  such  a  contract,  as  will  imme- 
diately be  seen,  is  not  allowable.  However  a  substantive 
and  absolute  declaration  of  trust  by  a  third  person  con- 
tained in  a  separation  deed  has  been  held  not  to  be  avoided 
by  a  reconciliation  (c). 


As  to  all  agreements  or  provisions  for  a  future  sepa-  Agree- 
ration,  whether  post-nuptial   ((7)  or  ante-nuptial  {e)  (/),  ?|J°J^  '*"' 
and  whether  proceeding  from  the  parties  themselves  oriepwmUon 
from  another  person  (/),  it  remains  the  rule  of  law  that  ^ 
they  can  have  no  effect.    If  a  husband  and  wife  who  have 
been  separated  are  reconciled,  and  agree  that  in  case  of  a 
future  separation  the   provisions  of  a  former  separation 
deed  shall  be  revived,  this  agreement  is  void  {d).     A  con- 
dition in  a  marriage  settlement  varying  the  disposition  of 
the  income  in  the  event  of  a  separation  is  void  (/).     So  is 
a  limitation  over  (being  in  substance  a  forfeiture  of  the 
wife's  life  interest)  in  the  event  of  her  living  separate  from 


(a)  1  Bin?.  N.  G.  656,  in  Ex.  Ch. 
5  Bing.  N.  C.  341,  in  U.  L.  9  CI.  ft 
F.  101.  In  the  Ex.  Ch.  both  Lord 
Abinger  and  Lord  Denman  dis* 
sented.     Cp.  p.  195  above. 

(6)  ^et9^MoWeHmMiky, SaliAury^ 
5  Bli.  N.  S.  339. 

(c)  Rvifia  y.  AUiUm,  19  Eq.  539. 

{d)  Marquii  of  Wutmmth  ▼.  Mar- 
ckion«a$  of  Wettmeaih,  1  Dow.  ft  CL 


519,  541  ;  Wntrnfoth  v.  Salisbury, 
5  Bli.  N.  S.  339,  393. 

{€)  H.  V.  TT.  3  K.  ft  J.  382.  Some 
of  the  reasons  giren  in  this  case  (at 
p.  386)  cannot  since  lluid  v.  Utird 
be  supported. 

(/)  CaHvrnghiy,CaHviT\ghi^^T>, 
M.  G.  982 :  note  that  this  and  the 
case  last  dted  were  after  fFi/sm  y. 
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her  husband  through  any  fault  of  her  own:  though  it 
might  be  good,  it  seems,  if  the  event  were  limited  to  mis- 
conduct such  as  would  be  a  ground  for  divorce  or  judicial 
separation  (a). 

Likewise  a  deed  purporting  to  provide  for  an  immediate 
separation  is  void  if  the  separation  does  not  in  fact  take 
place:  for  this  shows  that  an  immediate  separation  was 
not  intended,  but  the  thing  was  in  truth  a  device  to  pro- 
vide for  a  future  separation  (6).  Nor  can  such  a  deed  bo 
supported  as  a  voluntary  settlement  (c). 

The  distinction  rests  on  the  following  ground.  An 
agreement  for  an  immediate  separation  is  made  to  meet  a 
state  of  things  which,  however  undesirable  in  itself,  has 
in  fact  become  inevitable.  Still  that  state  of  things  is 
abnormal  and  not  to  be  contemplated  beforehand.  "  It  is 
forbidden  to  provide  for  the  possible  dissolution  of  the 
marriage  contract,  which  the  policy  of  the  law  is  to  pre- 
serve intact  and  inviolate"  (d).  Or  in  other  words,  to 
allow  validity  to  provisions  for  a  future  separation  would 
be  to  allow  the  parties  in  effect  to  make  the  contract  of 
marriage  determinable  on  conditions  fixed  beforehand  by 
themselves  (e). 

It  is  a  well  established  rule  that  no  enforceable  right 
can  be  acquired  by  a  blasphemous,  seditious,  or  indecent 
publication,  whether  in  words  or  in  writing,  or  by  any 
contract  in  relation  thereto  (/) ;  but  it  does  not  really  be- 
long to  the  present  head.  The  ground  on  which  the  cases 
proceed  is  that  the  publication  is  or  would  be  a  criminal 


(a)  See  note  (e)  p.  285. 

(6)  Hindtey  v.  Marquu  of  West- 
meath,  6  B.  &  C.  200 ;  confirmed  by 
Westmeath  v.  SalUhury^  6  Bli.  N.  S. 
339,  895-7. 

(c)  Bindley  v.  MvUcney,  7  Eq. 
343. 

(d)  3  K.  &  J.  882. 

{e)  Agreements  between  hnsband 
and  wife    contemplating  a  future 


judicial  separation  (separation  do 
corps)  are.  void  in  French  law : 
Sirey  &  Gilbert  on  Code  Civ.  art, 
1133,  no.  55. 

(/)  The  somettrhat  analogous  ques- 
tion— Will  the  law  protect  the  trade 
mark  of  an  article  intended  to  de« 
ceive  the  public? — is  left  open  by 
Etlcourt  y.  Ettcourt  Hop  Estence  Co. 
10  Ch.  276. 
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offence ;  not  merely  immoral,  but  illegal  in  the  strict  Hcnse. 
The  criminal  law  prohibits  it  as  mcdv/ni  in  se,  and  the 
civil  law  takes  it  from  the  criminal  law  as  malum  pro- 
hibitumfi,  and  refuses  to  recognize  it  as  the  origin  of  any 
right  (a).  Then  the  decisions  in  equity  profess  simply  to 
follow  the  law  by  refusing  in  a  doubtful  case  to  give  the 
aid  of  equitable  remedies  to  alleged  legal  rights  until  the 
existence  of  the  legal  right  is  ascertained  (6).  It  would 
perhaps  be  difficult  to  assert  as  an  abstract  proposition 
that  a  Court  administering  civil  justice  might  not  con- 
ceivably pronounce  a  writing  or  discourse  immoral  which 
yet  could  not  be  the  subject  of  criminal  proceedings.  But 
we  do  not  know  of  such  a  jurisdiction  having  ever  in  fact 
been  exercised;  and  considering  the  very  wide  scope  of 
the  criminal  law  in  this  behalf  (c),  it  seems  unlikely  that 
there  should  arise  any  occasion  for  it.  Some  expressions 
are  to  be  found  which  look  like  claims  on  the  part  of 
purely  civil  Courts  to  exercise  a  general  moral  censorship 
apart  from  any  reference  to  the  criminal  law.  But  these 
are  overruled  by  modem  authority.  At  the  present  day  it 
is  not  true  that "  the  Court  of  Chancery  has  a  superin- 
tendency  over  all  books,  and  might  in  a  summary  way 
restrain  the  printing  or  publishing  any  that  contained  re- 
flections on  religion  or  morality,"  as  was  once  laid  down 
by  Lord  Macclesfield ;  or  that  "  the  Lord  CTiancellor  would 
grant  an  ii^unction  against  the  exhibition  of  a  libellous 
picture,"  as  was  laid  down  by  Lord  EUenborough  (rf).  On 
the  whole  one  may  safely  say  that  for  all  practical  purposes 
the  civil  law  is  determined  by  and  co-extcnsivc  with  the 
criminal  law  in  these  matters:  the  question  in  a  given 
case  is  not  simply  whether  the  publication  be  immoral, 

(a)  E.ff.  StockdaU  ▼.  Onwhyn^  5  (c)  See  RusseU  on  Crimes,  Bk.  2. 

B.  &  C.  173.  c.  24,  Starkie  on  Libel  (3rd  ed.)  oo. 

(h)  Southey  ▼.  Sherwood,  2  Mer.  33,  34,  or  Mr.  Blake  Odgen' Digest ; 

435;  Laurence  ▼.  Smith,  Jac  471.  and  Stephen**  Digest  of  the  Crimiiial 

For  a  full  acoount  of  the  cases  see  Law,  artt.  91-95,  161,  172. 

Shortt    on    the    Law    relating    to  {d)  Emperor  of  Austria  v.  Day  ds 

WoxkB  of  Literature  and  Art,  pp.  KomeUt,  8  D.  F.  J.  217,  238. 
8-11. 
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but  whether    the    criminal    law    would    punish    it    as 
immoral. 

CJontracte       A  very   curious  doctrine   of  legal  morality  has  been 
inU.S.Dow  started  in  some  of  the  United  States  since  the  abolition  of 
held  void    slavery.     It  has  been  held  that  the  sale  of  slaves  being 
states         against  natural  right  can  be  made  valid  only  by  positive 
lawfS^       law,  and  that  no  right  of  action  arising  from  it  can  subsist 
when         after  the  determination  of  that  law  (a).     The  Supreme 
Court  of  Louisiana  in  particular  has  adjudged  that  con- 
tracts for  the  sale  of  persons,  though  made  in  the  State 
while  slavery  was  lawful,  must  now  be  treated  as  void : 
but  the  Supreme  Court  of  the  XJ.  S.  did  not  hold  iteelf 
bound  by  this  view  on  appeal  from  the  Circuit  Court,  and 
distinctly  refused  to  adopt  it,  thinking  that  neither  the 
Constitutional  Amendment  of  1865  nor    anything  that 
had  happened   since  avoided  a  contract  good  in  its  in- 
ception (6). 

C.  Agreements  contrary  to  public  policy. 

Of  the  doc-  Before  we  go  through  the  different  classes  of  agreements 
pJi^jj^'  which  are  void  as  being  of  mischievous  tendency  in  some 
Policy  in  one  of  certain  definite  ways,  something  must  be  said  on 
the  more  general  question  of  the  judicial  meaning  of 
"  public  policy.*'  That  question  is,  in  effect,  whether  it  is 
at  the  present  day  open  to  courts  of  justice  to  hold  trans- 
actions or  dispositions  of  property  void  simply  because  in 
the  judgment  of  the  Court  it  is  against  the  public  good 
that  they  should  be  enforced,  although  the  grounds  of 
that  judgment  may  be  novel.  The  general  tendency  of 
modern  ideajs  is  no  doubt  against  the  continuance  of  such 
a  jurisdiction.  On  the  other  hand  there  is  a  good  deal  of 
modem  and  even  recent  authority  which  makes  it  difficult 
to  deny  its  continued  existence. 

(a)  Stonr  on  Contracts,  §  671  (1.         {h)  Boyce  v.  Tahb,  18  Wallace, 
647,  5th  ed.)  546. 


general. 
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As  a  matter  of  history,  there  seems  to  be  little  doubt  !*■  •J^" 
that  the  doctrine  of  public  policy,  so  far  as  regards  its  anxiety  of 
assertion  in  a  general  form  in  modern  times,  if  not  its  ^?"*"  *<* 
actual  origin,  arose   from  wagers  being   allowed  as  the  wa^ien, 
foundation  of  actions  at  common  law.     Their  validity  was  ZtJen  m 
assumed  without  discussion  until  the  judges  repented  of  »«<»^"^«" 
it  too  late.     Regretting  that  wagers  could  be  sued  on  at  tncu. 
all  (a),  they  were  forced  to  admit  that  wagering  contracts 
as  such  were  not  invalid,  but  set  to  work  to  discourage 
them  so  far  as  they  could.     This  they  did  by  becoming 
*'  astute  even  to  an  extent  bordering  upon  the  ridiculous 
to  find  reasons  for  refusing  to  enforce  them"  in  particular 
cases  (&). 

Thus  a  wager  on  the  future  amount  of  hop  duty  was 
held  void,  because  it  might  expose  to  all  the  world  the 
amoimt  of  the  public  revenue,  and  Parliament  was  the 
only  proper  place  for  the  discussion  of  such  matters  (c). 
Where  one  proprietor  of  carriages  for  hire  in  a  town  had 
made  a  bet  with  another  that  a  particular  person  would 
go  to  the  assembly  rooms  in  his  carriage,  and  not  the 
other's,  it  was  thought  that  the  bet  was  void,  as  tending  to 
abridge  the  freedom  of  one  of  the  public  in  choosing  his 
own  conveyance,  and  to  expose  him  to  "  the  inconvenience 
of  being  importuned  by  rival  coachmen"  (d).  A  wager  on 
the  duration  of  the  life  of  Napoleon  was  void  because  it 
gave  the  plaintiff  an  interest  in  keeping  the  king's  enemy 
alive,  and  also  because  it  gave  the  defendant  an  interest 
in  compassing  his  death  by  means  other  than  lawful  war- 
fare (e).  This  was  probably  the  extreme  case,  and  has  Later  re- 
been  remarked  on  as  of  doubtful  authority  (/).     But  the  Si^jjj*^^. 


^  (a)  Oood  V.  Elliott,  3  T.  R.  693, 
where  Boiler,  J.  propoeed  (without 
snccess)  to  hold  Toid  all  wagers  on 
events  in  which  the  parties  had  no 
interest. 

(6)  Per  Parke,  B.  Egerton  v.  Earl 
Brownlcw,  4  U.  L.  C.  at  p.  124 ; 
ptr  Williams,  J.  ib,  77 ;  per  Alder- 
son,  B.  ib.  109. 

{€)  AtkerfM  v.  Btard,  2  T.  R. 


610. 

{d)  EUham  v.  Kinffsman,  1  B.  & 
Aid.  683  :  this,  however,  was  not 
strictly  necessary  to  the  decision. 

(e)  OilbeH  v.  Si/kes,  16  East,  160. 

(/)  By  Alderson,  B.  in  Egerton 
V.  EaH  Brownlow,  tupra,  and  in  the 
Privy  Council  in  the  case  next 
cited,  6  Moo.  P.  C.  312. 


U 
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aona.  Qu,  Judicial  Committee  held  in  1848,  on  an  Indian  appeal 
now  Iftw.  (the  Act  8  &  9  Vict.  c.  109  not  extending  to  British  India) 
that  a  wager  on  the  price  of  opium  at  the  next  Govern- 
ment sale  of  opium  was  not  illegal  (a).  The  common 
law  was  thus  stated  by  Lord  Campbell  in  delivering  the 
judgment : — 

"  I  regret  ta  say  that  we  are  bound  to  consider  the  common  law  of 
England  to  be  that  an  action  may  be  maintained  on  a  wager,  although 
the  parties  had  no  previous  interest  in  the  question  on  which  it  is 
laid,  if  it  be  not  against  the  interests  or  feelings  of  third  persons,  and 
does  not  lead  to  indecent  evidence,  and  is  not  contrary  to  public 
-policy.  I  look  with  concern  and  almost  with  shame  on  the  subter- 
fuges and  contrivances  and  evasions  to  w^hich  Judges  in  England  long 
resorted  in  struggling  against  this  rule"  (6). 

It  may  surely  be  thought  at  least  doubtful  whether 
decisions  so  produced  and  so  reflected  upon  can  in  our  own 
time  be  entitled  to  any  regard  at  all.  But  it  has  been 
said  that  they  establish  a,  distinction  of  importance  between 
cases  where  the  parties  "have  a  real  interest  in  the  matter, 
and  an  apparent  right  to  deal  with  it,"  and  where  they 
"  have  no  interest  but  what  they  themselves  create  by  the 
contract ;"  that  in  the  former  case  the  agreement  is  void 
only  if  "directly  opposed  to  public  welfare,"  but  in  the 
latter  "any  tendency  whatever  to  public  mischief "  will 
render  it  void  (c).  It  is  difficult  to  accept  this  distinction, 
or  at  any  rate  to  see  to  what  class  of  contracts  other  than 
wagers  it  applies.  In  the  case  of  a  lease  for  lives  (to 
take  an  instance  often  used)  the  parties  "  have  no  interest 
but  what  they  themselves  create  by  the  contract "  in  the 
lives  named  in  the  lease  :  they  have  not  any  "  apparent 
right  to  deal  with  "  the  length  of  the  Sovereign's  or  other 
illustrious  persons*  lives  as  a  term  of  their  contract :  yet  it 
has  never  been  doubted  that  the  contract  is  perfectly  good. 

(a)  By  the  Indian  Contract  Act,  {b)    Ramlcll    Thachooneydats   v. 

B.  30,  agreements  by  way  of  wager  SoojumnuU  DkondmtiU^  6  Moo.  P.  C. 

are  now  void,  with  an  exception  in  800,  310. 

favour  of  prizes  for  horse-racing  of  (<•)  4  H.  L.  C.  148. 
the  value  of  Bs.  500  or  upwards. 
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The  leading  modern  authority  on  "public  policy"  is  the  Egerton  v. 
great  case  of  Egerton  v.  Earl  Brownloiv  (a) .  This,  although 
not  a  case  of  contract,  must  not  be  left  without  special 
mention.  By  the  will  of  the  seventh  Earl  of  Bridgewater 
a  series  of  life  interests  (h)  were  limited,  subject  to 
provisoes  which  were  generally  called  conditions,  but 
were  really  conditional  limitations  by  way  of  shifting 
uses  upon  the  preceding  estates  (c).  The  effect  of  these 
was  that  if  the  possessor  for  the  time  being  of  the  estates 
did  not  acquire  the  title  of  Marquis  or  Duke  of  Bridge- 
water,  or  did  accept  any  inferior  title,  the  estates  were  to 
go  over.  The  House  of  Lords  held  by  four  to  one,  in 
accordance  with  the  opinion  of  two  judges  (d)  against 
eight  (e),  that  the  limitations  were  void  as  being  against 
public  policy. 

The  whole  subject  was  much  discussed  in  the  opinions  Opinions  of 
on  both  sides.  The  greater  part  of  the  judges  insisted  on  "  ^^' 
such  considerations  as  the  danger  of  limiting  dispositions 
of  property  on  speculative  notions  of  impolicy  (/) ;  the 
vague  and  unsatisfactory  character  of  a  jurisdiction  founded 
on  general  opinions  of  political  expedience,  as  distinguished 
from  a  legitimate  use  of  the  policy,  or  rather  general  inten- 
tion, of  a  particular  law  as  the  key  to  its  construction,  and 
the  confusion  of  judicial  and  legislative  functions  to  which 
the  exercise  of  such  a  jurisdiction  would  lead  (g) ;  and 
the  fallacy  of  supposing  an  object  unlawful  because  it 
might  possibly  be  sought  by  unlawful  means,  when  no 
intention  to  use  such  means  appeared  (h).  On  the  other 
hand  it  was  pointed  out  that  these  limitations  held  out  "  a 


(a)  4  H.  L.  C.  1-250. 

(6)  Not  estates  of  freehold  with 
remainder  to  first  and  other  sons  in 
tail  in  the  usual  way,  hut  a  chattel 
interest  for  99  years  if  the  taker 
should  so  long  live,  remainder  to  the 
heirs  male  of  his  body.  See  Davi 
Conv.  8,  pt.  1.  851. 

(c)  See  Lord  St.  Leonards'  judg- 
ment, 4  H.  L.  C.  at  p.  208. 

(c^)  Pollock,  C.  B.  and  Piatt,  B. 


(e)  Crompton, Williams,  Cresswoll, 
Talfourd,  Wightman,  and  Erie,  JJ., 
Alderson  and  Parke,  BB.  Cole- 
ridge, J.  thought  the  limitations 
good  in  part  only. 

(/)  Crompton,  J.  at  p.  68. 

(g)  Aldersoo,  B.  at  p.  106;  Parke, 
B.  at  p.  123. 

(k)  Williams,  J.  at  p.  77;  Parke, 
K  at  p.  124. 
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Opinions 
in  House 
of  Lords. 


direct  and  powerful  temptation  to  the  exercise  of  corrupt 
means  of  obtaining  the  particular  dignity"  (a);  that 
besides  this  the  restraint  on  accepting  any  other  dignity, 
even  if  it  did  not  amount  to  forbidding  a  subject  to  obey 
the  lawful  commands  of  the  Sovereign  (6),  tended  in  pos- 
sible events  to  set  private  interest  in  opposition  to  public 
duty  (c)  ;  and  that  the  provisoes  as  a  whole  were  fitted  to 
bias  the  political  and  public  conduct  of  the  persons 
interested,  and  introduce  improper  motives  into  it  (cZ),  and 
also  to  embarrass  the  advisers  of  the  Crown,  and  influence 
them  to  recommend  the  gi'ant  of  a  peerage  or  of  promotion 
in  the  peerage  for  reasons  other  than  merit  (e).  Lord 
Lyndhurst,  Lord  Brougham,  Lord  Truro,  and  Lord 
St.  Leonards  adopted  this  view.  Lord  Cranworth  dis- 
sented, adhering  to  his  opinion  in  the  Court  below  (/), 
and  made  the  remark  (which  is  certainly  difficult  to 
answer)  that  the  Thellusson  will,  which  the  Courts  had 
felt  bound  to  uphold,  was  much  more  clearly  against 
public  policy  than  this.  The  fullest  reasons  on  the  side  of 
the  actual  decision  are  those  of  Pollock,  C.  B.  and  Lord 
St.  Leonards.  Their  language  is  very  general,  and  they 
go  far  in  the  direction  of  claiming  an  almost  unlimited 
right  of  deciding  cases  according  to  the  judge's  view  of 
public  policy  for  the  time  being.  Lord  St.  Leonards 
mentioned  the  fluctuations  of  the  decisions  on  agreements 
in  restraint  of  trade  as  showing  that  rules  of  common  law 
have  been  both  created  and  modified  by  notions  of  public 
policy.  But,  assuming  the  statement  to  be  liistorically 
correct  (g),  the  inference  would  seem,  with  all  submission 


{a)  Piatt,  B.  at  p.  99 ;  Lord  St. 
Leonards  at  p.  282 ;  Lord  Brougham 
at  p.  172. 

(6)  On  this  point  the  prevailing 
opinion,  on  the  whole,  was  that  a 
subject  cannot  refuse  a  peerage  [cp. 
5  Kic.  2.  St.  2.  c.  i\  but  cannot  be 
compelled  to  accept  it  by  any  par- 
ticular title,  or  at  all  events  cannot 
be  compelled  to  accept  promotion  by 
any  particular  new  title  if  he  is  a 


peer  already. 

(c)  Pollock,  C.  B.  at  p.  161. 

(d)  Lord  Lyndhurst,  at  p.  163. 

(e)  Pollock,  C.  B.  and  Lord  St. 
Leonards,  supra. 

if)  1  Sim.  N.  S.  464. 

[g)  In  fact  it  seems  doubtfuL  The 
cases  on  wagers  are  uiomalous,  as 
above  shown  :  and  as  to  restraint  of 
trade  it  appears  from  the  book  that 
Hull,  J.  was  really  alone  in  his 
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to  so  great  an  authority,  to  be  grounded  on  a  confusion 
between  the  purely  legal  and  the  historical  point  of  view. 
In  theory  the  common  law  does  not  vary.  In  fact  we 
know  that  it  does  vary  (though  in  modern  times  the  limits 
of  variation  are  narrowed),  but  the  fact  of  the  variation  is 
no  argument  for  an  unlimited  power  of  judicial  legislation 
in  this  more  than  in  any  other  class  of  questions.  He  also 
said  that  each  case  was  to  be  decided  upon  principle,  but 
abstract  rules  were  not  to  be  laid  down  (a).  Perhaps  this 
may  be  taken  to  mean  only  that  (as  in  the  case  of  fraud) 
the  Court  is  to  be  guided  by  recognized  principles,  but  it 
is  useless  to  attempt  a  minute  and  exhaustive  definition  of 
the  cases  that  may  fall  within  them :  in  other  words,  that 
we  must  be  content  with  reasoning  by  way  of  analogy 
rather  than  deduction.  If  so,  the  proposition  is  doubtless 
correct  and  important  (though  by  no  means  confined  to 
this  topic) ;  but  if  it  means  to  say  that  the  Court  may  lay 
down  new  principles  of  public  policy  without  any  warrant 
even  of  analogy,  it  seems  of  doubtful  and  dangerous  lati- 
tude. But  it  is  necessary  to  consider  whether  the  ratio  Efifect  of 
decidendi  of  the  case  does  in  truth  require  any  of  these  l^^^  ^u: 
wide  assertions  of  judicial  discretion.  And  it  is  not  very  it  does  not 
difficult  to  perceive  that  it  does  not.  The  limitations  in  new  head 
question  were  held  bad  because  they  amounted  in  effect  to  ^^"v^}>^^ 
a  gift  of  pecuniary  means  to  be  used  in  obtaining  a  peer- 
age, and  offered  a  direct  temptation  to  the  improper  use 
of  such  means,  and  the  improper  admission  of  private 
motives  of  interest  in  political  conduct :  in  short,  because 
in  the  opinion  of  the  Court  they  had  a  manifest  tendency 
to  the  prejudice  of  good  government  and  the  administra- 
tion of  public  affairs.  But  it  is  perfectly  well  recognized 
that  transactions  which  have  this  character  are  all  alike 
void,  however  different  in  other*  respects.  Such  are 
champerty  and  maintenance,  the  compounding  of  offences, 

opinion  in  the  Dyer's  ca.  in  2  H.      Evanturel  v.  Evanturel^  L.  K.  G  P.  C, 

5.    See,  however,  as  to  the  variation      at  p.  29. 

of  the  ''policyof  the  law"in  general,  (a)  At  pp.  238-9. 
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and  the  sale  of  oflBces.  The  question  in  the  particular  case 
was  whether  there  was  an  apparent  tendency  to  mischiefs 
of  this  kind,  or  only  a  remote  possibility  of  inconvenient 
consequences.  The  decision  did  not  create  a  new  kind  of 
proliibition,  but  affirmed  the  substantial  likeness  of  a  very 
peculiar  and  unexampled  disposition  of  property  to  other 
dispositions  and  transactions  already  known  to  belong  to  a 
forbidden  class.  And  the  broadly  expressed  language  of 
certain  parts  of  the  judgments  may  be  taken,  it  is  sub- 
mitted, as  applicable  only  >vithin  the  bounds  of  that 
particular  class. 

Egertonv.Earl  J5ro'M;n^(ni^,  however,  is  certainly  a  cardinal 
authority  for  one  rule  which  applies  in  all  cases  of  "  public 
policy :"  namely  that  the  tendency  of  the  transaction  at 
the  time,  not  its  actual  result,  must  be  looked  to.  It  was 
urged  in  vairf  that  the  will  of  the  seventh  Earl  of  Bridge- 
water  had  in  fact  been  in  existence  for  thirty  years  without 
producing  any  visible  ill  effects  (a). 

The  view  here  put  forward,  that  there  is  really  nothing 
in  the  case  to  warrant  the  invention  of  new  heads  of 
"  public  policy"  seems  to  be  borne  out  by  the  following 
remarks  of  the  Master  of  the  Rolls : — 

"  It  must  not  be  forgotten  that  you  are  not  to  exteud  arbitrarily 
those  niles  wliich  say  that  a  given  contract  is  void  as  being  against 
public  policy,  because  if  there  is  one  thing  which  more  than  another 
public  policy  requires,  it  is  that  men  of  full  age  and  competent 
understanding  shaU  have  the  utmost  liberty  of  contracting,  and  that 
their  contracts,  when  entered  into  freely  and  voluntarily,  shall  be 
held  sacred  and  shall  be  enforced  by  courts  of  justice.  Therefore, 
you  have  this  paramount  public  policy  to  consider— that  you  are  not 
lightly  to  interfere  with  this  freedom  of  contract "  (6). 

We  now  proceed  to  the  several  heads  of  the  subject. 
A.  Public        A.  First,  as  to  matters  concerning  the  commonwealth  in 
touchin'     its  relations  with  foreign  powers. 


(a)  Cp.  Da  Costa  v.  JoneSt  Cowp. 
729.  Wager  on  sex  of  third  person 
voiil,  as  ofifensive  to  that  person  and 
tending  to  indecent  evidence  :  not- 
withstanding it  did  not  appear  that 


the  person  bad  made  any  objection, 
and  the  canse  had  in  fact  been  tried 
without  any  indecent  evidence. 

(6)  Printing  and  Numerical  liegii- 
tering  Co,  v.  Sampson,  19  £q.  462, 465. 
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"  On  the  principles  of  the  English  law  it  is  not  com-  «xterD*l 
petent  to  any  "  domiciled  British  (a)  ''subject  to  enter  into  Um  State. 
a  contract  to  do  anything  which  may  be  detrimental  to 
the  interests  of  his  own  country"  (6). 

An  agreement  may  be  void  for   reasons  of  this  kind 
either  when  it  is  for  the  benefit  of  an  enemy,  or  when  the 
f  enforcement  of  it  would  be  an  afiront  to  a  friendly  state. 

As  to  the  first  and  more  important  branch  of  this  rule :  Trading 
"  It  is  now  fully  established  that,  the  presumed  object  of  enemy, 
war  being  as  much  to  cripple  the  enemy's  commerce  as  to 
capture  his  property,  a  declaration  of  war  imports  a  pro- 
hibition of  -commercial  intercourse  and  correspondence 
with  the  inhabitants  of  the  enemy's  country,  and  that  such 
intercourse,  except  with  the  licence  of  the  Crown,  is 
iUegal "  (c). 

The  case  of  PoUh  v.  Bell  (il),  decided  by  the  Exclie(|uer  Potu  r. 
Chamber  in  1800,  is  the  leading  authority  on  this  subjoct. 
I  The  following  points  were  there  decide<l :  , 

It  is  a  principle  of  the  common  law  (e)  that  trading 
with  an  enemy  without  licence  from  the  Crown  is  illegal. 

Purchase  of  goods  in  an  enemy's  country  during  the 
war  is  trading  with  the  enemy,  though  it  be  not  shown 
that  they  were  actually  purchased  from  an  enemy :  and  an 
insurance  of  goods  so  purchased  is  void. 

As  to  insurances  originally  effected  in  time  of  peace : 
'*  When  a  British  subject  insures  against  captures,  the  law 
infers  that  the  contract  contains  an  exception  of  captures 
made  by  the  Government  of  his  own  country  "  (/). 

The   effect  of  the   outbreak   of  war   upon   subsisting  Effect  of 
contracts  between   subjects   of  the   hostile   states  varies  ]J^^.gJj 
according  to  the  nature  of  the  case.     It  may  be  that  the  contracu. 
contract  can  be   lawfully  performed   by  reason   of  the 

(a)  The  role  does  not  apply  to  {e)  In  the  Admiralty  it  was  at- 

Britiah  mibjeets  domidled  abroad :  ready   beyond   question  :    see   the 

Bell  ▼.  JUid,  1  M.  &  S.  726.  aeries  of  precedents  dted  in  Potta  v. 

(6)  7  £.  ft  B.  782.  BeU. 

(c)  JStpotiio  v.B&wden  (in  Ex.  Cb.),  (/)  Purtado  y.  Podffen,  3  B.  ft  P. 

7  £.  ft  B.  768,  779.  191,  200  ;  £x  parU  Lee,  13  Vea.  64. 

(e^)  8  T.  R.  548. 
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belligerent  governments  or  one  of  them  having  waived 
their  strict  rights :  and  in  such  case  it  remains  valid.  In 
Clementaon  v.  Bleaaig  (a)  goods  had  been  ordered  of  the 
plaintiff  in  England  by  a  firm  at  Odessa  before  the  de- 
claration of  war  with  Russia.  By  an  order  in  Council  six 
weeks  were  given  after  the  declaration  of  war  for  Russian 
merchant  vessels  to  load  and  depart,  and  the  plaintiff 
forwarded  the  goods  for  shipment  in  time  to  be  lawfully 
shipped  under  this  order:  it  was  held  that  the  sale 
remained  good. 

If  the  contract  cannot  at  once  be  lawfully  performed, 
then  it  is  suspended  during  hostilities  (6)  unless  the  nature 
or  objects  of  the  contract  be  inconsistent  with  a  suspen- 
sion, in  which  case  "  the  eflfect  is  to  dissolve  the  contract 
and  to  absolve  both  parties  from  further  performance  of 
it "  (c).  The  outbreak  of  a  war  dissolves  a  partnership 
previously  existing  between  subjects  of  the  two  hostile 
countries  (d). 

In  Esposito  V.  Bov:den  (c)  a  neutral  ship  was  chartered 
to  proceed  to  Odessa^  and  there  load  a  cargo  for  an  English 
freighter,  and  before  the  ship  arrived  there  war  had 
broken  out  between  England  and  Russia,  and  continued 
till  after  the  time  when  the  loading  should  have  taken 
place :  here  the  contract  could  not  be  performed  without 


(a)  11  Ex.  135,  and  on  the  subject 
generally  see  the  reporters'  note, 
pp.  141-6. 

(6)  Ex  parte  Botutmaker,  13  Yes. 

71. 

(c)  EaposUo  V.  BowdeUf  7  E.  &  B. 
763,  783,  27  L.  J.  Q.  B.  17  (in  Ex. 
Ch.)  revg.  s.  c.  4  E.  &  B.  963,  2i  L. 
J.  Q.  B.  210.  For  a  later  applica- 
tion of  the  same  reason  of  conve- 
nience cp.  Geipel  v.  Smithy  L.  R.  7 
Q.  B.  404.  A  contract  to  carry 
goods  has  been  held  to  be  only  sus- 
pended by  a  temporary  embargo, 
though  it  lasted  two  years :  HadUy 
V.  Clarke,  8  T.  R.  259.  Sed  qu,  is 
not  this  virtually  •overruled  by  Es- 
pogUo  V.  Bowden  t 

{d)  Qriiwold  v.   Waddington,  15 


Johns.  (Sup.  Ct  N.  Y.)  67,  in  error, 
16  ti.  438.  In  New  York  Life  Insur- 
ance Co,  V.  Statham,  3  Otto  (93  U.  S.) 
24,  a  curious  question  arose  as  to  the 
effect  of  the  civil  war  on  life  policies 
effected  by  residents  in  the  Southern 
States  with  a  company  in  the  North. 
It  was  held  by  the  majority  of  the 
Court  that,  the  premiums  having 
been  unpaid  during  the  war,  the  po- 
licies were  avoided ;  but  that  in  the 
circumstances  the  assured  were  en- 
titled to  the  surrender  value  of  their 
policies  at  the  date  of  the  first  de- 
fault. But  the  opinions  that  the 
contract  was  avoided  without  com- 
pensation, and  that  it  revived  at  the 
end  of  the  war,  also  fvund  support. 
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trading  with  the  enemy,  and  in  such  a  case  it  is  con- 
venient that  it  should  be  dissolved  at  once,  so  that  the 
parties  need  not  wait  indefinitely  for  the  mere  chance  of 
the  war  coming  to  an  end,  or  its  otherwise  becoming 
possible  to  perform  the  contract  lawfully. 

Questions  have  arisen  on  the  validity  of  bills  of  ex-  Billa  of 
change  drawn  on  England  in  a  hostile  country  in  time  of  Stw©eS* 
war.     Here  the  substance  of  the  transaction  has  to  be  England 
looked  at,  not  merely  the  nationality  of  the  persons  who  countty. 
are  ultimately  parties  to  an  action  on  the  bill.     Where  a 
bill  was  drawn  on  England  by  an  English  prisoner  in  a 
hostile  country,  this  was  held   a  lawful   contract,  being 
made  between  English  subjects ;  and  by  the  necessity  of 
the  case  an  indorsement  to  an  alien  enemy  was  further 
held  good,  so  that  he  might  well  sue  on  it  after  the  return 
of  peace  (a).     But  a  bill  drawn  by  an  alien  enemy  on  a 
domiciled  British  subject,  and  indorsed  to  a  British  subject 
residing  in  the  enemy's  country,  was  held  to  give  no  right 
of  action  even  after  the  end  of  the  war:  for  this  was  a 
direct  trading  with  the  enemy  on  the   part   of  the   ac- 
ceptor (6).     It  seems  proper  to  observe  that  these  cases 
must  be  carefully  distinguished  from  those  which  relate 
only  to  the  personal  disability  of  an  alien  enemy  to  sue  in 
our  courts  during  the  war  (c). 

On  the  other  hand,  an  agreement  cannot  be  enforced  in  HoetilitiM 
England  which  has  for  its  object  the  conduct  of  hostilities  ^^i 
against  a  power  at  peace  with  the  English  government,  at  nation 
all  events  by  rebellious  subjects  of  that  power  who  are  ^ject  o! 
endeavouring  to  establish  their  independence,  but  have  l*^ul 
not  yet  been    recognized   as   independent  by   England. 
This  was  laid  down  in  cases  arising  out  of  loans  contracted 
in  this  country  on  behalf  of  some  of  the  South  American 
Republics  before  they  had  been  officially  recognized. 

(a)  ArU'tine  ▼.  Monhead,  6  Taunt.  (r)  Such  are  AfeConntll  v.  Hector, 

237,  cp.  Dauhuz  v.  Morthead,  ib,  332.  3  B.  &  P.  113 ;  Brandon  ▼.  NeabiU, 

(6)   WiUittm  v.  PaUewn,  7  Taiint.  6  T.  R.  23.    Am  to  priBonen  of  war 

439.     Tho  circumstances  of  the  in-  here,  Spartnburf/h  v.  BawMt^e^  1 

dorsement  seem  immateriaL  B.  &  P.  163. 
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"  It  is  contrary  to  the  law  of  nations,  which  in  all  cases  of  inter- 
national law  is  adopted  into  the  municipal  code  of  every  civilized 
country,  for  persons  in  England  to  enter  into  engagements  to  raise 
money  to  support  the  subjects  of  a  government  in  amity  with  our 
own  in  hostilities  against  their  government,  and  no  right  of  action 
can  arise  out  of  such  a  transaction  "  [a). 

The  Supreme  Court  of  the  United  States  has  held, 
however,  that  an  assignment  of  shares  in  a  company 
originally  formed  for  a  purpose  of  this  kind  was  so  re- 
motely connected  with  the  original  illegality  of  the  loan 
as  not  to  be  invalid  between  the  parties  to  it  (6). 

Neutral  It  is  not  a  "  municipal  offence  by  the  law  of  nations  " 

bellige!^'  for  citizens  of  a  neutral  country  to  carry  on  trade  with  a 

rents  is  at  blockaded  port — that  is,  the  courts  of  their  own  country 

capture  Cannot  be  expected  to  treat  it  as  illegal  (though  of  course 

^S'  f^  ^*  ^^  ^^^^  **  ^^®  ^^^  ^^  seizure,  of  which  seizure,  if  made, 
the  neutral  trader  or  his  government  cannot  complain) : 
and  agreements  having  such  trade  for  their  object — e.g. 
a  joint  adventure  in  blockade-running — are  accordingly 
valid  and  enforceable  in  the  courts  of  the  neutral  state  (c). 
Several  decisions  on  this  topic  of  aiding  or  trading  with 
enemies  have  been  given  in  the  American  courts  in  cases 
arising  out  of  the  Civil  War.  They  will  be  found  collected 
in  the  last  edition  of  Mr.  Story's  work  (d). 

Excep-  It  is  admitted  as  a  thing  required  by  the  comity  of 

treatment   nations  that  an  agreement  to  contravene  the  laws  of  a 
of  foreign   foreign  country  would  in  general  be  unlawful.     But  it  is 

revenue  .  ,      ,  / . 

Iaw8.  said  that  revenue  laws  (in  practice  the  most  important 

case)  are  excepted,  and  that  "no  country  ever  takes  notice 
of  the  revenue  laws  of  another  "  (e). 

(a)  Best,  C.  J.  De  Wiltz  v.  ffend-  {d)  Texas  v.  WhtUy  7  Wallace,  700 
ricks,  2  Bing.  314.  Cp.  Tkompion  v.  (where  however  the  chief  points  are 
PovoltSy  2  Sim.  194,  where  the  Ian-  of  constitutional  law);  Hanauer  v. 
guage  seems  unnecessarily  wide.  Doane,  12  t^.  342 ;  Story  on  Con- 

(b)  McBlairy.Oibbei,  17  Howard  tracts,  §  744.  Sprott  v.  U,  S,,  20 
232.  Wall.  459,  goes  beyond  anything  in 

{c)  Ex  parte  Chavaste,  4  D.  J.  S.  our  books,  and  the  dissent  of  Field, 

655,  see  Lord  Westbuiys  judgment ;  J.  seems  well  founded. 
The  ffderif  L.  R.  1  Ad.  ft  Ecc.  1,  («)  Lord  Mansfield  in  Jlolman  v. 

andAmericanauthorities  there  cited;  Johmon,  Ck>wp.  341. 
Kent,  Comm.  S.  267. 
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As  a  general  proposition,  however,  this  is  strongly  dis- 
approved by  most  modem  writers  as  contrary  to  reason 
and  justice  (a).  It  should  be  noted  that  our  courts,  so  far 
as  they  have  acted  upon  it,  have  done  so  to  tho  prejudice 
of  our  own  revenue  quite  as  much  as  to  that  of  foreign 
states.  Thus  a  complete  sale  of  goods  abroad  by  a  foreign 
vendor  is  valid,  and  the  price  may  be  recovered  in  an 
English  court,  though  he  knew  of  the  buyer's  intention  to 
smuggle  the  goods  into  England.  **  The  subject  of  a 
foreign  country  is  not  bound  to  pay  allegiance  or  respect 
to  the  revenue  laws  of  this"  (6).  But  it  is  admit te<l  that 
an  agreement  .to  be  performed  in  England  in  violation  of 
English  revenue  laws  would  be  void — as  if,  for  example, 
the  goods  were  to  be  smuggled  by  the  seller  and  so 
delivered  in  England.  And  a  subject  domiciled  in  the 
British  dominions  (though  not  in  England  or  within  the 
operation  of  English  revenue  laws)  cannot  recover  in  an 
English  court  the  price  of  goods  sold  by  him  to  be  smuggled 
into  England  (c)  ;  and  even  a  foreign  vendor  cannot  recover 
if  he  has  himself  actively  contributed  to  the  breach  of 
English  revenue  laws,  as  by  packing  the  goods  in  a  manner 
suitable  and  to  his  knowledge  intended  for  the  purpose  of 
smuggling  (d). 

The  cases  upholding  contracts  of  this  kind,  whether  as 
against  our  own  or  as  against  foreign  laws,  would  probably 
not  be  now  extended  beyond  the  points  specifically  decided 
by  them,  and  perhaps  not  altogether  upheld  (e).  There  is 
one  modem  case  which  looks  at  first  sight  like  an  authority 
for  saying  that  our  courts  pay  no  regard  to  foreign  shipping 
registration  laws :  but  it  reaUy  goes  upon  a  different  prin- 


(a)  Kent,  Comm.  3.  263-266  ; 
Wharton,  Conflict  of  Laws,  §§  484-5. 
And  aee  WertUka  on  Private  Inter- 
national Law  (1880),  pp.  231,  238. 

(6)  ffolmany,Jokntcn,Cow]^iZl; 
PelUeai  y.  Angdl^  2  C.  M.  &  R. 
811-3,  per  Lord  Abinger,  C.  B. 

{e)  UlMgom  y.  Penaluna,  4  T.  R. 
466.  It  ■eeme,  bat  it  is  not  quite 
certain,  from  this  case,  that  mere 


knowledge  of  the  buyer's  intention 
would  disentitle  him. 

id)  WaymeU  v.  Reed,  5  T.  R.  699. 

(«)  It  most  be  remembered  that 
the  general  law  as  to  sale  of  goods, 
kc,  which  the  seller  knows  will  bo 
used  for  an  unlawful  purpose,  was 
not  fuUjr  settled  at  the  date  of  these 
authorities. 
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ciple,  and,  besides,  the  law  of  the  United  States  was  not 
properly  brought  before  the  Court  (a). 

As  to  instruments  which  cannot  be  used  in  their  own 
country  for  want  of  a  stamp,  it  is  now  settled  that  regard 
will  be  paid  by  the  courts  of  other  states  to  the  law  which 
regulates  them,  and  the  only  question  is  as  to  the  real  effect 
of  that  law.  If  it  is  a  mere  rule  of  local  procedure,  requir- 
ing the  stamp  to  make  the  instrument  admissible  in 
evidence,  a  foreign  court,  not  being  bound  by  such  rules  of 
procedure,  will  not  reject  the  instrument  as  evidence  ;  it  is 
otherwise  if  the  local  law  "  makes  a  stamp  necessary  to  the 
validity  of  the  instrument,"  i.e,  a  condition  precedent  to 
its  having  any  legal  effect  at  all  (6). 

B.  As  to  matters  touching  good  government  and  the 
administration  of  justice. 

It  is  needless  to  produce  authorities  to  show  that  an 
agreement  whose  object  is  to  induce  any  officer  of  the 
State,  whether  judicial  or  executive,  to  act  partially  or 
corruptly  in  his  office,  must  in  any  civilized  country  be 
absolutely  void.  But  an  agreement  which  has  an  apparent 
tendency  that  way,  though  an  intention  to  use  unlawful 
means  be  not  admitted,  or  even  be  nominally  disclaimed , 
will  equally  be  held  void.  In  the  case  of  Egerton  v.  Earl 
Browrdow,  of  which  an  account  has  been  given  a  few 
pages  above,  it  was  held  that  the  descent  of  an  estate  could 
not  be  made  to  depend  on  any  public  event  in  which  the 
interest  of  the  nation  was  concerned :  or,  to  put  it  a  little 
more  broadly  in  one  way  and  a  little  more  definitely  in 
another,  that  all  transactions  are  void  which  create  con- 
tingent interests  of  a  nature  to  put  the  pressure  of 
extraneous  and  improper  motives  upon  the  counsels  of  the 
Crown  or  the  political  conduct  of  legislators. 


{a)  Sharp  v.  Taylor,  2  Ph.  801,  see 
Lindley  on  Partnerskip,  1.  203. 
(&)  See  Wharton,  Conflict  of  Laws, 


§§  685-8 ;  Brisiow  y.  SequeviUe,  5  Ex. 
275. 
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A  decision  in  the  American  Supreme  Court  which  hap-  Marshall  r. 
pens  to  be  of  nearly  the  same  date  shows  that  an  agree-  &c.,  Co. 
ment  is  void  which  contemplates  the  use  of  underhand  (S»p- Court 
means  to  influence  legislation.  In  Marshall  v.  Baltimoix 
and  Ohio  Railroad  Co,  (a)  the  nature  of  the  agreement 
sued  on  appeared  by  a  letter  from  the  plaintiff  to  the 
president  of  the  railway  board,  in  which  he  proposed  a 
plan  for  obtaining  a  right  of  way  through  Virginia  for  the 
company  and  offered  himself  as  agent  for  the  purpose. 
The  letter  pointed  though  not  in  express  terms  to  the  use 
of  secret  influence  on  particular  members  of  the  legisla- 
ture :  and  it  referred  to  an  accompanying  document  which 
explained  the  nature  of  the  plan  in  more  detail.  This 
document  contained  the  following  passage : — "  I  contem- 
plate the  use  of  no  improper  means  or  appliances  in  the 
attainment  of  your  purpose.  My  scheme  is  to  surround 
the  legislature  with  respectable  agents,  whose  persuasive 
arguments  may  influence  the  members  to  do  you  a  naked 
justice.  This  is  all  I  require — ^secrecy  from  motives  of 
policy  alone — because  an  open  agency  would  furnish 
ground  of  suspicion  and  unmerited  invective,  and  might 
weaken  the  impression  we  seek  to  make."  The  arrange- 
ment was  to  be  as  secret  as  practicable  :  the  company  was 
to  have  but  one  ostensible  agent,  who  was  to  choose  such 
and  so  many  sub-agents  as  he  thought  proper ;  and  the 
pa3nnent  was  to  be  contingent  on  success.  The  actual 
contract  was  made  by  a  resolution  of  the  directors,  accord- 
ing to  which  agents  were  to  be  employed  to  "  superintend 
and  further  *'  the  contemplated  application  to  the  legisla- 
ture of  Virginia  "  and  to  take  all  proper  measures  for  that 
purpose ;"  and  their  right  to  any  compensation  was  to  be 
contingent  on  the  passing  of  the  law.  The  Supreme  Court 
held,first,that  it  was  sufiiciently  clear  that  the  contract  was  in 
fact  made  on  the  footing  of  the  previous  communications, 
and  was  to  be  carried  out  in  the  manner  there  proposed ; 

(a)  16  Howard  814. 
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and  secondly,  that  being  so  made  it  was  against  public 
policy  and  void, 

"  It  is  an  undoubted  principle  of  the  common  law  that  it  will  not 
lend  its  aid  to  enforce  a  contract  to  do  an  act  that  is  illegal,  or  which 
is  inconsistent  with  sound  morals  or  public  policy ;  or  which  tends 
to  corrupt  or  contaminate,  by  improper  influences,  the  integrity  of 
our  social  or  political  institutions.  .  .  .  Legislators  should  act 
from  high  considerations  of  public  duty.  Public  policy  and  sound 
morality  do  therefore  imperatively  require  that  Courts  should  put  the 
stamp  of  their  disapprobation  on  every  act  and  pronounce  void  every 
contmct  the  ultimate  [pi.  immediate  ?]  or  probable  tendency  of  which 
would  be  to  sully  the  purity  or  mislead  the  judgments  of  those  to 
whom  the  high  trust  of  legislation  is  confided."  [The  judgment 
then  points  out  tliat  persons  interested  in  the  results  of  pending 
legislation  have  a  right  to  urge  their  claims  either  in  pereou  or  by 
agents,  but  in  the  latter  case  the  agency  must  be  open  and  acknow- 
ledged.] ^  Any  attempts  to  deceive  persons  intnisted  with  the  high 
functions  of  legislation  by  secret  combinations,  or  to  create  or  bring 
into  operation  undue  influences  of  any  kind,  have  all  the  efl'ects  of  a 
direct  fraud  on  the  public  "  (a). 

And  the  result  of  the  previous  authorities  was  stated 
to  be — 

"  1st.  That  all  contracts  for  a  contingent  compensation  for  obtaining 
legislation,  or  to  use  personal  or  any  secret  or  sinister  influence  on 
legislators,  are  (6)  void  by  the  policy  of  the  law. 

'^  2nd.  Secrecy  as  to  the  character  under  which  the  agent  or  solicitor 
acts  tends  to  deception  and  is  immoral  and  fraudulent,  and  where  the 
agent  contracts  to  use  secret  influences,  or  voluntarily  without  con- 
tract with  his  principal  uses  such  means,  he  cannot  have  the  assist- 
ance of  a  court  to  recover  compensation. 

"  3rd.  That  what  in  the  technical  vocabulary  of  politicians  is  termed 
'  log-rolling '  (c)  is  a  misdemeanour  at  Common  Law  punishable  by 
indictment''  (d). 

So  in  a  later  case  (e)  an  agreement  to  prosecute  a  claim 
before  Congress  by  means  of  personal  influence  and  solici- 

(a)  16  Howard,  at  pp.  834-5.  bills. 

(6)  "  if  "  by  a  clerical  error  in  the  (d)  16  Howard  336. 

report.  (c)  Tritt  v.  Child,  21  WaU.  441. 

(c)  Arrangements  between  mem-  See  too  Meguire  v.  Cwrnne^  11  Otto 

ben  for  the  barterof  Totes  on  private  (101  U.  S.)  108. 
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tations  of  the  kind  known  as  "lobby  service"  has  been  held 
void. 

But  as  it  is  open  to  a  landowner  or  other  interested  per-  otherwise 
son  to  defend  his  interest  by  all  lawful  means  agai^^st  ^y^^^^* 
proposed  legislation  from  which  he  apprehends  injury,  so  it  interested 
is  open  to  him  to  withdraw  or  compromise  his  claims  on  ^^  <>ppo. 
any  terms  he  thinks  fit.     There   is  no  reason  against  °'*<^" 5 
bargains  of  this  kin4  any  more  than  against  a  compromise  LordHow- 
of  disputed  civil  rights  in  ordinary  litigation.     And  the  ^^' 
lawfulness  of  such  an  agreement  is  not  altered  if  it  so 
happens  that  the  party  is  himself  a  member  of  the  legisla- 
ture.    In  the  absence  of  anything  to  show  the  contrary,  he 
is  presumed  to  make  the  agreement  solely  in  his  character 
of  a  person  having  a  valuable  interest  of  his  own  in  the 
matter,  and  he  is  not  to  be  deprived  of  his  rights  in  that 
character  merely  because  he  is  also  a  legislator  (a).    "  A 
landowner  cannot  be  restricted  of  his  rights  because  he 
happens  to  be  a  member  of  Parliament"  (6).     This  may 
seem  a  little  anomalous :  but  it  must  be  remembered  that 
in  practice  there  is  little  chance  of  a  conflict  between  duty 
and  interest,  as  the  legislature  generally  informs  itself  on 
these  matters  by  means  of  committees  proceeding  in  a 
quasi-judicial  manner.     Of  course  it  would  be  improper 
for  a  member  personally  interested  to  sit  on  such  a  com- 
mittee. 

On  similar  grounds  it  is  said  that  the  gale  of  offices  Sale  of 
(which  is  forbidden  by  statutes  extending  to  almost  every  ^^  ^mon 
case)  is  also  void  at  common  law  (c).    However  there  may  ^^^ 
be  a  lawful  partnership  in   the  emoluments  of  offices 
although  a  sale  of  the  offices  themselves  or  a  complete 
assignment  of  the   emoluments  would   be   unlawful  (d). 
The  same  principles  are  applied  to  other  appointments 
which  though  not  exactly  public  offices  are  concerned 

(a)  Simpion  v.  Lord  UmcdeUj  10  (c)  IlaningUm  v.   Du  Chattdy  2 

A.  ft  E.  798,  9  Gi.  ft  F.  61.  Swanst.  159,  n.j  Hopkiru  y.  PrescoU, 

(6)  Kindersley,  V.-C.  in  Earl  of  i  G.  B.  678|  per  Goltman,  J. 

Shrewsbury  v.  N.  Staffordshire  Ry,  {d)  SUrry   v.    Clifton,  9  G.    B. 

Co,  1  Eq.  593,  618.  110. 
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with  matters  of  public  interest,  "  Public  policy  requires 
that  there  shall  be  no  money  consideration  for  the  appoint- 
ment to  an  oflSce  in  which  the  public  are  interested:  the 
public  will  be  better  served  by  having  persons  best  qualified 
to  fill  ofiices  appointed  to  them ;  but  if  money  may  be 
given  to  those  who  appoint,  it  may  be  a  temptation  to 
them  to  appoint  improper  persons."  Therefore  the  prac- 
tice which  had  grown  up  in  the  last  century  of  purchasing 
commands  of  ships  in  the  East  India  Company's  service 
was  held  unlawful  no  less  on  this  ground  than  because  it 
was  against  the  Company's  regulations  (a). 

In  like  manner  a  secret  agreement  to  hand  over  to 
another  person  the  profits  of  a  contract  made  for  the 
public  service,  such  as  a  Post  Office  contract  for  the  con- 
veyance of  mails,  is  void  (6). 

Nevertheless  many  particular  offices,  and  notably  subor- 
dinate offices  in  the  courts  of  justice,  were  in  fact  saleable 
and  the  subject  of  sale  by  custom  or  otherwise  until  quite 
modern  times.  But  the  commission  of  an  officer  in  the 
army  could  not  be  the  subject  of  a  valid  pledge  even 
under  the  system  of  purchase  recently  abolished  (c). 
AsMgn-  For  like  reasons  certain  assignments   of  salaries  and 

J5|J^^.g^  pensions  have  been  held  void,  as  tending  to  defeat  the 
public  objects  for  which  the  original  grant  was  intended. 
Thus  military  pay  and  judicial  salaries  are  not  assignable. 
The  rule  is  that  "a  pension  for  past  services  may  be 
aliened,  but  a  pension  for  supporting  the  grantee  in  the 
performance  of  future  duties  is  inalienable":  and  therefore 
a  pension  given  not  only  as  a  reward  for  past  services,  but 
for  the  support  of  a  dignity  created  at  the  same  time  and 
for  the  same  reason,  is  inalienable  (d).  But  an  assign- 
ment by  the  holder  of  a  public  office  of  a  sum  equivalent 
to  a  proportionate  part  of  salary,  and  secured  to  his  legal 

(o)  Blackford  v.  Prettonf  8  T.  R.  (d)  Davis  v.  Duke  of  Marlborough, 

89,  98.  1  Swanst.  74,  79.    Cp.  Arbuthnot  v. 

(6)  Osborne  v.  Williams,  18  Yes.  Nortmj  5  Moo.  P.  C.  219.    And  see 

379.  authorities    collected    in   notes    to 

(c)  CoUyer  v.  Fallon,  T.  &  B.  459.  Byall  v.  Rov^  2  "Wh.  &  T.  L.  C. 


STIFLING  PROSECUTIONS.  305 

personal  representatives  on  his  death  by  the  terms  of  his 
appointment,  is  not  invalid,  such  a  sum  being  simply  a 
part  of  his  personal  estate  like  money  secured  by  life 
insurance  (a).  In  a  late  case  a  mortgage  by  an  officer  of 
the  Customs  of  his  disposable  share  in  the  "C-iLstoms 
Annuity  and  Benevolent  Fund"  created  by  a  special  Act 
wivs  unsuccessfully  disputed  as  contrary  to  the  policy  of  the 
Act  (6). 

AgreementiS  for  the  purpose  of  **  stifling  a  criminal  pro-  Interfer- 
secution "  are  void  as  tending  to  obstruct  the  course  of  JJ^^^ 
public  justice.    An    agreement    made    in    consideration  ywtice. 
ostensibly  of  the  giving  up  of  certain  promissory  notes,  proceed- 
the  notes  in  fact  having  forged  indorsements  upon  them,  !"§^-. 
and  the  real  consideration  appearing  by  the  circumstances  pnwecu- 


to  be  the  forbearance  of  the  other  party  to  prosecute,  was  ^^ 
held  void  on  this  ground  in  the  House  of  Lords.     The  r.  Barley, 
principle  of  the  law  as  there  laid  down  by  Lord  Westbury 
is  "  That  you  shall  not  make  a  trade  of  a  felony  "  (c). 

However  the  principal  direct  authority  must  still  be  Keir  r. 
sought  in  the  earlier  case  of  Keir  v.  Lceman  (d).    The         *"* 
Court  of  Queen's  Bench  there  said : — 

"The  principle  of  law  is  laid  down  by  Wilmot,  C  J.  in  Collins  v. 
Blantem  (e)  that  a  contract  to  withdiuw  a  proseculiou  for  perjury 
and  consent  to  give  no  evidence  against  t)ie  accused  is  founded  ou  an 
unlawful  consideration  and  void.  On  the  Boundne^s  of  this  decision 
no  doubt  can  be  entertained,  whether  the  party  occused  were  innocent 
or  guilty  of  the  crime  charged.  If  innocent,  the  law  was  abused  for 
tiie  purpose  of  extortion ;  if  guilty,  the  law  was  eluded  by  a  corrupt 
compromise  screening  the  criminal  for  a  bribe.  [The  cases  are  then 
reviewed.]  We  shall  probably  be  safe  in  laying  it  down  that  the  law 
will  permit  a  compromise  of  all  ofTences,  though  made  the  subject  of 
criminal  prosecution,  for  which  offences  the  injured  party  might  sue 
and  recover  damages  in  an  action.  It  is  often  the  only  manner  in 
which  he  can  obtain  redress.    But  if  the  offence  is  of  a  public  nature 

(ri)  ArhutAnot  r.  Nation,  Mupra.  {d)  6  Q.  B.  308,  in  Ex.  Ch.  9  Q  B 

(b)  MacUan*8  tnists,  19  £q.  274.  871. 

{c)  Williams  y.  BayUy,  L.  R.  1  {e)  1  Sm.  L.  C.  369,  382. 

H.  L.  200,  220. 
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18  Eliz. 
c.  5. 

Compro- 
mise of 
election 
(letition. 


no  agreement  can  be  valid  that  is  founded  on  the  conffideraiion  of 
stifling  a  prosecution  for  it ''  (a). 

Accordingly  the  Court  held  that  an  indictment  for 
oflfences  including  riot  and  obstruction  of  a  public  olficer 
in  the  execution  of  his  duty  cannot  be  legally  the  subject 
of  a  compromise.  The  judgment  of  the  Exchequer  Cham- 
ber (6)  affirmed  this,  but  showed  some  dissatisfaction  even 
with  the  limited  right  of  compromise  adnjitted  in  the 
Court  below.  It  was  observed  that  there  was  really  very 
little  authority  for  it;  and  although  it  was  not  actually  so 
laid  down,  it  looks  as  if  the  Court  would  have  been  ready 
to  decide  if  necessary  that  the  compromise  of  any  criminal 
offence  is  illegal.  In  a  late  case,  however,  the  Court  of 
Appeal  entertained  no  doubt  that  where  there  is  a  choice 
of  a  civil  or  criminal  remedy  a  compromise  of  criminal  as 
well  as  civil  proceedings  is  lawful  (c). 

It  is  not  compounding  felony  for  a  person  whose  name 
has  been  forged  to  a  bill  to  adopt  the  forged  signature  and- 
advance  money  to  the  forger  to  enable  him  to  take  up  the 
bill.  It  is  doubtful  whether  a  security  given  by  the  forger 
for  such  advance  is  valid :  but  he  cannot  himself  actively 
dispute  it  (on  the  principle  potior  est  condicio  defendevtxs, 
of  which  afterwards),  nor  can  his  trustee  in  bankruptcy,  who 
for  this  purpose  is  in  no  better  position  than  himself,  as  there 
is  in  any  case  no  offence  against  the  bankrupt  laws  (J). 

The  compounding  of  offences  under  penal  statutes  is 
expressly  forbidden  by  18  Eliz.  c.  5,  s.  5. 

An  election  petition,  though  not  a  criminal  proceeding, 
is  a  proceeding  of  a  public  character  and  interest  which 
may  have  penal  consequences;  and  an  agreement  for 
pecuniary  consideration  not  to  proceed  with  an  election 


(a)  Ace.  in  Clvhb  v.  Ilutson,  18  C. 
B.  N.  S.  414,  held  that  forbearance 
to  prosecute  a  charge  of  obtaining 
money  by  false  pretences  is  an  illegal 
consideration.  What  if  there  is  no 
real  ground  for  a  prosecution,  the 
supposed  offence  being  an  act  not 
criminally  punishable  T  See  per  Fry, 


J.  8  Ch.  D.  at  p.  477.  It  is  sub- 
mitted that  the  agreement  would  be 
void  for  want  of  consideration. 

(b)  9  Q.  B.  at  p.  392. 

(c)  FUher  <{r  Co,  v.  Apollina/ris  Co, 
10  Ch.  297. 

(rf)  Ex  parte  Cdfdccott,  4  Ch.  D. 
150. 
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petition  is  void  at  common  law,  as  its  eileet  would  be  to 
deprive  the  public  of  the  benefit  which  would  result  from 
the  investigation  («). 

In  like  manner  an  agreement  for  the  collunive  conduct 
of  a  divorce  suit  is  void  (b),  and  an  agreement  not  to 
expose  immoral  conduct  has  been  held  void  as  against 
public  policy  (c). 

Agreements  relating  to  proceedings  in  civil  courts,  and  IncWJ 
involving  anything  inconsistent  with  the  full  and  impartial  Sign,  com- 
course  of  iustice  therein,  thouij^h  not  open  to  the  char^je  p">"»^ 

.         .  T  .  .  ;     improperly 

of  anything  like  actual  corruption,  are  likewise  held  void.  mHured: 
Where  an  agi'cement  for  compromise  of  a  suit  (a  thing  j^^^^ 
regarded  as  in  itself  rightful  and  even  laudable)  was  in 
fact  founded  on  information  privily  given  to  one  of  the 
parties  by  an  officer  of  the  court  in  violation  of  his  duty 
(such  information  not  being  specific,  but  a  general  inti- 
mation that  it  would  be  for  the  party's  interest  to  compro- 
mise). Lord  Eldon  held  that  it  could  not  be  enforced  ((/). 

A  shareholder  in  a  company  which  was  in  course  of  S««ret 
compulsory  winding-up  agreed    with  other  shareholders  HTuTafn- 
who  were  also  creditors,  in  consideration  of  being  indem-  ^^^\^^ 

winaimr- 

nified  by  them  against  all  future  calls  on  his  shares,  that  up^  Elliott 
he  would  help  them  to  get  an  expected  call  postponed, 
and  also  support  their  claim:  it  was  held  that  "such  an 
agreement  amounts  to  an  interference  with  the  course  of 
public  justice  "  :  for  the  clear  intention  of  the  Winding-up 
Acts  is  that  the  proceedings  should  be  taken  with  reason- 
able speed  so  that  the  company's  affairs  may  be  settled  and 
the  shareholders  relieved;  and  therefore  any  secret  agree- 
ment to  deLay  proceedings  to  the  prejudice  of  the  other 
shareholders  and  creditors  is  void  (r).  This  comes  near 
to  the  cases  of  secret  agreements  with  particular  creditors 
in  bankruptcy  or  composition:  and  those  cases  do  in  fact 

(a)  Coppock  V.  Bower,  4  M.  &  W.  (rf)  Cooth  v.  Jacltan,  6  Vea.  11, 

361.  31,  32. 

(6)  Hope  V.   Hope,  8   D.  M.  G.  (<•)  Elliott  v.  Richardwn,  L.  R  5 

731.  C.  P.  744,  748  9,  per  Willeii,  J. 

(r)  Bi'oicn  v.  Brine,  1  Kx.  D.  5. 

X2 


r.  Richard' 
son. 
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iion,  how 
far  valid 
at  Com- 
mon Law. 


rest  partly  on  this  ground.  But  tlie  direct  fraud  on  the 
other  creditors  is  the  chief  element  in  them,  and  we  have 
therefore  spoken  of  them  under  an  earlier  head  (p.  256). 

Agree-  Agreements  to  refer  disputes  to  arbitration  are,  or  rather 

meats  for    yfere,  to  a  certain  extent  resfarded  as  encroachments  on 

reference  *  ^  o  ^        ^ 

toarbitra-  the  proper  authority  of  courts  of  justice  by  the  substi- 
tution of  a  "  domestic  forum  "  of  the  parties*  own  making. 
At  common  law  such  an  agreqinent,  though  so  far  valid 
that  an  action  can  be  maintained  for  a  breach  of  it  (a), 
does  not  "  oust  the  ordinary  jurisdiction  of  the  Court  *' — 
that  is,  cannot  be  set  up  as  a  bar  to  an  action  brought  in 
the  ordinary  way  to  determine  the  very  dispute  which  it 
was  agreed  to  refer.  Nor  could  such  an  agreement  be 
specifically  enforced  (6),  or  used  as  a  bar  to  a  suit  in 
equity  (c).     It  is  said  however  "  that  a  special  covenant 

Practically  not  to  sue  7)iay  make  a  difference  "  (c).  And  the  law  has 
not  been  directly  altered  (c):  but  the  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Vict.  c.  ]25,  s.  11)  gave  the 
*  ^  '  courts  a  discretion  to  stay  proceedings  in  actions  or  suits 
on  the  subject-matter  of  an  agreement  to  refer,  which 
amounts  in  practice  to  enabling  them  to  enforce  the  agree- 
ment: and  this  discretion  has  as  a  rule  been  exercised  by 
courts  both  of  law  (d)  and  of  ecjuity  (e)  in  the  absence  of 
special  circumstances,  such  as  a  case  where  a  charge  of 
fraud  is  made,  and  the  party  charged  with  it  desires  the 
inquiry  to  be  public  (/),  or  where  the  defendant  appeals 
to  an  arbitration  clause  not  in  good  faith,  but  merely  for 
the  sake  of  vexation  or  delay  ((/).     A  question  whether  on 


enforce 
able  under 
C.  L.  P. 


(rt)  Livinf/$ton  v.  Raili,  5  E.  &  B. 
132,  24  L.  J.  Q.  B.  269. 

(6)  Street  v.  Jiit/bi/,  6  Ves.  815, 
818. 

(r)  Cooke   v.   Cooke,    i    Eq.    77, 

86-7. 

(rf)  Randcgger  v.  IldmeB,  L.  R.  1 
C.  P.  679 ;  Selijmann  y.LeBoutUlieTf 
ib.  681. 

(e)  WiUerford  v.  Wateon,  14  Eq. 
572,  8  Ch.  473  ;  Plews  v.  Baker,  16 


Eq.  564. 

(/)  Russell  V.  RutseU,  14  Ch.  D. 
at  p.  476  (Jerael,  M.R.) 

ij)  14  Eq.  678  ;  WiU  v.  Corcoran, 
8  Ch.  476,  n.,  16  Eq.  671.  The 
enactment  applies  only  where  there 
id  at  the  time  of  action  brought 
an  existing  agreement  for  reference 
which  can  be  carried  into  effect. 
lianddl,  Saunders  <£r  Co.  v.  Thomp- 
son (C.  A.),  1  Q.  B.  D.  748. 
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the  true  construction  of  an  arbitration  clause  the  subject- 
matter  of  a  particular  dispute  falls  within  it  is  itself  to  be 
dealt  with  by  the  arbitrator,  if  it  appears  from  the  nature 
of  the  case  and  the  terms  of  the  provision  for  arbitration 
that  such  was  the  intention  of  the  parties.  Otherwise  it 
must  be  decided  by  the  Court  ((t). 

And  when  the  question  is  whether  an  agreement  con- 
tain iog  an  arbitration  clause  is  ( r  is  not  determined,  that 
question  is  not  one  for  arbitration,  since  the  arbitration 
clause  itself  must  stand  or  fall  with  the  whole  agree- 
ment (h). 

Certain  statutory  provisiiins  lor  the  reference  to  arbitra-  SpecUl 
tion  of  internal  disputes  in  friendly  and  building  societies  'JJj^Son 
have  been  decided  (after  some  conflict)  to  be  compulsory  cl»uHe». 
and  to  exclude  the  ordinary  jurisdiction  of  the  Courts  (c). 
The    Railway   Ctmipanies'  Arbitration  Act  LSoO  is  also 
compulsory  {(I). 

Moreover  parties  may  if  they  choose  make  arbitration  Agree- 
a  condition  precedent  to  any  right  arising  at  all,  and  in  p,rtie« 
that  case  the  foregoing  rules  are  inapplicable :  rh  where  °!*y  ™*^* 
the  contract  is  to  pay  such  an  amount  as  shall  be  deter-  action 
mined  by  arbitration  or  found  due  by  the  certificate  of  a  ^^^^^ 
particular  person  (f).   Whether  this  is  in  fact  the  contract,  tion. 
or  it  is  an  absolute  contract  to  pay  in  the  first  instance, 
with  a  collateral  provision  for  reference  in  case  of  difference 
as  to  the  amount,  is  a  question  of  construction  on  which 


(a)  Piercy  v.  Young  (C.  A.),  14 
CL  D.  200,  208,  per  Jessel,  M.R., 
qualifying  tbe  apparent  effect  of 
WUUs/ard  v.  WatMon,  8  Ch.  473. 

(6)  Per  James,  L.  J.  in  HaneVy 
Ry,  J:  Dock  Co.  v.  Z.  «(r  iV.  W,  Ry. 
Co.,  8  Ch.  at  p.  948. 

(f)  Thompson  v.  Planet  Benfjit 
Building  Society,  15  Eq.  383; 
Wright  v.  Monarch  Jnteatment 
Bunding  Society,  5  Ch.  J).  726. 
Not  so  where  the  real  queetion  is 
whether  a  party  claiming  against 
the  society  i«  a  member  of  the  so- 


ciety at  all,  Prentice  v.  London,  L. 
R.  10  C.  P.  679. 

(d)  Watford  dr  Ricl-manavorth  Ry. 
Co.  V.  L.  d:  y.  W.  Ry.  Co.,  8  Kq. 
231. 

(f)  Scott  V.  Avery,  5  U.  L.  C.  811 ; 
which  dots  not  overrule  tbe  former 
general  law  on  the  subject,  see  the 
judgments  of  Brett,  J.,  and  Kelly, 
C.  B ,  in  Ex.  Ch.  in  L'dirardM  v. 
Af'Cfayron,  <lr.  Society,  1  Q.  B.  D. 
568;  Scott  v.  Corporation  of  Liver- 
pool, 3  De  G.  &  J.  334.  Cp.  Coliin* 
V.  Locle  (J.C.)  4  App.  C*a.  674,  689. 
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there  has    been    some    difference   of  opinion   in   recent 
cases  (a), 

Mainte*  We  now  co^ne   to   a  class  of  transactions  which  are 

cham-        specially  discouraged  as  tending  to  pervert  the  due  course 

P«*y.         of  justice  in  civil  suits. 

These  are  the  dealings  which  are  held  void  as  amounting 
to  or  being  in  the  nature  of  champerty  or  maintenance. 
The  principle  of  the  law  on  this  head  has  been  defined  to 
bo  "  that  no  encouragement  should  be  given  to  litigation 
by  the  introduction  of  parties  to  enforce  those  rights  which 
others  are  not  disposed  to  enforce  '*  (6).  Maintenance  is 
properly  a  general  term  of  which  champerty  is  a  species. 
Their  most  usual  meanings  (together  with  certain  additions 
and  distinctions  now  obsolete)  are  thus  given  by  Coke  : — 
"  First,  to  maintain  to  have  part  of  the  land  or  anything 
out  of  the  land  or  part  of  the  debt,  or  any  other  thing  in 
plea  or  suit ;  and  this  is  called  camhipartia  [champart, 
canipi  paHitio],  champertie." 

The  second  is,  "when  one  maintaineth  the  one  side 
without  haviiig  any  part  of  the  thing  in  plea  or  suit"  (c). 
Champerty  may  accordingly  be  described  as  "  maintenance 
aggravated  by  an  agreemeut  to  have  a  part  of  the  thing 
in  dispute  "  (cZ). 

Agreements  falling  distinctly  within  these  descriptions 
are  punishable  under  certain  statutes  (e).  It  has  always 
been  considered,  however,  that  champerty  and  maintenance 
are  offences  at  common  law,  and  that  the  statutes  only 
declare  the  common  law  with  additional  penalties  (/). 

Kcktioii         Whether  by   way  of  abundant  caution   or  for  other 

of  the 

(a)  EUioU  V.  Boyal  Excliamje  As-  7  E.  &  B.  68,  26  L.  J.  Q.  B.  64. 

surance  Co,,  L.  R.  2  Ex.  237;  Daw-  {e)  8  Ed.  1.  (Stat.  Weiitm.  1)  c. 

sm  V.  Fitzgerald  (C.  A.),  1  Ex.  D.  25;  13  Ed.   1.  (Stat.  Weatm.  2)  c. 

2.57,  revg.  &  c.  L.  R.  9  Ex.  7.  49 ;  28  Ed.  1.  st.  1.  c.  11 ;  Stat  de 

(6)  By  Lord  Abinger  in  Proner  Conspiratoribufi,  temp,   incert;  20 

V.  Edmonds,  1  Y.  &  C.  Ex.   481,  Ed.  3.  c.  4;  1  Ric.  2.  u.  4;  7  Ric.  2. 

497.  c.  15 ;  and  32  H.  8.  c.  9,  of  which 

(c)  Co.  Lit  368  h.     Every  cham-  more  presently, 

perty  is  maintenance,   2  Ro.  Ab.  (/)  Ptehdl  v.  WaUony  8  M.  &  W. 

1 19  R.  691,  700;  2  Ro.  Ab.  114  D. 

(rf)  Bovill,  arg,  in  Spryt  v.  Porter^ 
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reasons,  the  law  was  in  early  times  applied  or  at  any  rate  •t»tjteB 
asserted  with  extreme  and  almost  absurd  severity  (a).  It  common 
was  even  contended,  as  we  had  occasion  to  see  in  the  last  ^^^^^ 
chapter,  that  the  absolute  beneficial  assignment  of  a  con-  policy  of 
tract  was  bad  for  maintenance.  The  modern  cases,  how-  *  ^^ 
ever,  proceed  not  upon  the  letter  of  the  statutes  or  of  the 
definitions  given  by  early  writers,  but  upon  the  real  object 
and  policy  of  the  law,  which  is  to  repress  that  which 
Knight  Bnice,  L.  J.  spoke  of  as  "  the  traffic  of  merchandis- 
ing in  quarrels,  of  huckstering  in  litigious  discord,"  which 
decent  people  hardly  require  legal  knowledge  to  warn 
them  from,  and  which  makes  the  business  and  profit  of 
"  breedbates,  barretors,  counsel  whom  no  Inn  will  own,  and 
solicitors  estranged  from  every  roll"  (6).  On  the  other 
hand  the  Courts  have  not  djBemed  themselves  bound  to 
permit  things  clearly  within  the  mischief  aimed  at  any 
more  than  to  forbid  things  clearly  without  it.  They  have 
in  fact  taken  advantage  of  the  doctrine  that  the  statutes 
are  only  in  affirmance  of  the  common  law  to  treat  them  as 
giving  indications  rather  than  definitions ;  as  bearing  wit- 
ness to  the  general "  policy  of  the  law"  but  not  exhausting 
or  restricting  it.  It  is  not  considered  necessary  to  decide 
that  a  particular  transaction  amounts  to  the  actual  offence 
of  champerty  or  maintenance  in  order  to  disallow  it  as  a 
ground  of  civil  rights :  it  will  be  void  as  "  savouring  of 
maintenance"  if  it  clearly  tends  to  the  same  kind  of 
mischief. 

The  cases  are  somewhat  numerous,  and  various  in  their 
special  circumstances.  A  full  examination  of  them  would 
lead  us  to  a  length  out  of  proportion  to  the  place  of  the 
subject  here  (c).  Their  general  effect,  however,  is  suf- 
ficiently clear.  Of  maintenance  pure  and  simple,  an  im- 
portant head  in  the  old  books,  there  are  vei-y  few  modern 
examples;  almost   all   the   decisions  illustrate   the  more 

(a)   See     Bacon's     Abridgment,      at  pp.  680,  636. 
Maintanance,  A.  (5.  250).  (c)  For  an  account  of  the  dec!* 

(6)  lUynell  v.  'Spryf,  1  D.  M,  O.      sions  aee  Leake's  Digest,  780. 
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Bules  AS 
to  cham- 
perty. 


special  rule  against  tjhamperty,  namely  that  "  a  bargain 
whereby  the  one  party  is  to  assist  the  other  in  recovering 
property,  and  is  to  share  in  the  proceeds  of  the  action,  is 
illegal"  (a).  On  this  head  the  rules  now  established  appear 
to  be  as  follows : — 

(a)  An  agreement  to  advance  funds  or  supply  evidence 
with  or  without  professional  assistance  (or,  it  seems,  pro- 
fessional assistance  only)  (6)  for  the  recovery  of  property 
in  consideration  of  a  remuneration  contingent  on  success 
and  proportional  to  or  be  paid  out  of  the  property  re- 
covered is  void  (c). 

(fi)  A  solicitor  cannot  purchase  the  subject-matter  of  a 
pending  suit  from  his  client  in  that  suit  (d)  :  but  he  may 
take  a  security  upon  it  for  advances  already  made  and 
cost-s  already  due  in  the  suit  (e), 

(7)  Except  in  the  case  last  mentioned,  the  purchase  of 
property  the  title  to  which  is  disputed,  or  which  is  the 
subject  of  a  pending  suit,  or  an  agreement  for  such  pur- 
chase, is  not  in  itself  unlawful  (/) :  but  such  an  agreement 
is  unlawful  and  void  if  the  real  object  of  it  is  (mly  to 
enable  the  purchaser  to  maintain  the  suit  (g). 

We  proceed  to  deal  shortly  with  these  propositions  in 
order. 


(o)  Agree-      a.  This  rule  was  laid  down  in  very  clear  terms  by  Tindal, 

ment  to 


(a)  Per  Blackbunii  J.  Hutley  v. 
HuOey,  L.  R.  8  Q.  B.  112. 

(6)  Per  Jesael,  M.  R.  Re  Attorney$ 
and  SoUcUon  Act,  \  Ch.  D.  57S, 
where  the  agreement  was  to  pay  the 
solicitors  in  the  event  of  success  a 
percentage  of  the  property  reco- 
vered ;  but  probably  the  real  mean- 
ing of  it  was  that  the  solicitors 
should  find  the  funds.  Cp.  GrdL  v. 
Ury,  16  C.  B.  N.  S.  73,  and  Strange 
V.  Brennan,  cited  p.  314  below. 

{c)  Stanley  v.  Jones,  7  Bing.  369; 
Reynell  v.  Sprye,  1  D.  M.  G.  660 ; 
A>ryf  V.  PorteTy  7  E.  &  B.  68,  26  L. 
Jt  Q.  B.  64 ;  ffutfey  v.  IfuUey,  L.  R. 


8  Q.  B.  112. 

(rf)  Wood  V.  Dovmet,  18  Vea.  120 ; 
Simpson  v.  Lamb,  7  £.  &  B.  84. 

{e)  Anderson  v.  Raddiffe  (Ex. 
Ch.),  E.  B.  &  E.  806  ;  29  L.  J.  Q. 
B.  128. 

(/)  Hunter  v.  Daniel^  4  Ha.  420  ; 
Knight  v.  Bowyer,  2  De  G.  &  J.  421, 
444. 

{g)  Prosser  v.  Edmonds,  1  Y.  &  C. 
Ex.  481 ;  Harrington  v.  Limg,  2  My. 
&  K.  590  ;  De  Hogkton  v.  Money,  2 
Ch.  164 ;  Seear  v.  Lawson  (C.A.),  15 
Ch.  D.  426,  where  the  precise  ex- 
tent of  the  doctrine  is  treated  as 
doubtful. 
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C.  J.  in  Stanley  v.  Jones  (a),  which  seems  to  be  the  first  of  fumiah 

. ,  J  .  1  money  or 

the  modern  cases  at  law.  evidence 

for  litiga* 
"  A  bargain  by  a  man  who  has  evidence  in  his  own  possession  Uod  on 

respecting  a  matter  in  dispute  between  third  persons  and  who  at  the  termg  of 

same  time  professes  to  have  the  means  of  procuring  more  evidence,  1™^- 

to  purchase  from  one  of  the  contending  parties,  at  the  price  of  the  recovered 

evidence  which  he  so  possesses  or  can  procure,  a  share  of  the  sum  of  is  ^oid. 

money  which  shall  be  recovered  by  means  of  the  production  of  that 

very  evidence,  cannot  be  enforced  in  a  Court  of  law.*' 

It  is  quite  immaterial  for  this  purpose  whether  any  liti- 
gation is  already  pending  or  not,  although  the  offence  of 
nijiintenance  is  properly  maintaining  an  existing  suit,  not 
procuring  one  to  be  commenced.  It  is  obvious  that  the 
mischief  is  even  greater  in  the  case  where  a  person  is 
instigated  by  the  promise  of  indemnity  in  the  event  of 
failure  to  undertake  litigation  which  otherwise  he  would 
have  not  thought  of.  If  a  person  who  is  in  actual  posses- 
sion of  certain  definite  evidences  of  title  proposes  to  deliver 
them  to  the  person  whose  title  they  support  on  the  terms 
of  having  a  certain  share  of  any  property  that  may  be  re- 
covered by  means  of  these  evidences,  there  being  no  suit 
depending,  and  no  stipulation  for  the  commencement  of 
any,  this  is  not  unlawful :  for  litigation  is  not  necessarily 
contemplated  at  all,  and  in  any  case  there  is  no  provision 
for  maintaining  any  litigation  there  may  be  (6).  But  it  is  Verbia 
in  vain  to  put  the  agreement  in  such  a  form  if  these  terms  fn^g^tual. 
are  only  colourable  (c),  and  the  real  agreement  is  to  supply 
evidence  generally  for  the  maintenance  of  an  intended 
suit :  the  illegal  intention  may  be  shown,  and  the  trans- 
action will  be  held  void  (6).  Still  less  can  the  law  be 
evaded  by  slighter  variations  in  the  form  or  manner  of  the 
transaction :  for  instance,  an  agreement  between  solicitor 
and  client  that  the  solicitor  shall  advance  funds  for  carry- 
ing on  a  suit  to  recover  possession  of  an  estate,  and  in  the 

(a)  7  Bing.  869,  377.  (c)  As  a  matter  of  fact,  it  is  difii- 

(6)  Sprye  v.  Porter j  7  E.  &  B.  58,      cult  to  suppose  that  they  could  evtr 
26  L.  J.  Q.  B.  64.  be  otherrtise. 
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eveut  of  success  shall  receive  a  sum  above  his  regular  costs 
"  according  to  the  interest  and  benefit "  acquired  by  the 
possession  of  the  estate,  is  as  much  void  as  a  bargain  for  a 
specific  part  of  the  property  (a).  So  where  a  solicitor  was 
to  have  a  percentage  of  the  fund  recovered  in  a  suit,  it  was 
held  to  be  not  the  less  champerty  because  he  was  not  him- 
self (and  in  fact  could  not  be)  the  solicitor  in  the  suit,  but 
employed  another  (6). 

An  agreement  by  a  solicitor  with  a  client  simply  to 
charge  nothing  for  costs  in  a  particular  action  is  not 
champerty  (c). 

ifi)  Solid-      )8.  This  rule  came  to  be  laid  down  in  a  somewhat  curious 

chJipva-  ^*y-     ^^  Wood  V.  Downea  {d)  Lord  Eldon  set  aside  a  pur- 
chase        chase  by  a  solicitor  from  his  client  of  the  res  litigiosa, 
matter  of    partly  On  the  ground  of  maintenance.     But  it  is  to  be 
^e  smt      noted  as  to  this  ground  that  the  agreement  for  sale  was 
client.        in   substitution   for  a  previous  agreement  which  clearly 
anomMous.  amounted,  and  which  the  parties  had  discovered  to  amount, 
to  maintenance :  and  the  Court  appears  to  have  inferred 
as  a  fact  that  it  was  all  one  illegal  transaction,  and  the  sale 
merely  colourable  (e).      The  other  ground,  which  alone 
would  have  been  enough,  was  the  presumption  of  undue 
influence  in  such  a  transaction,  arising  from  the  fiduciary 
relation  of  solicitor  and  client  (of  which  we  shall  speak  in 
a  subsequent  chapter).      The  Court  of  Queen's  Bencli, 
however,   in   Simpson   v.   Lamb  (/)  followed   Wood   v. 
Dovmes  as  having  laid  down,  as  a  matter  of  the  *'  policy 
of  the  law,"  the  positive  nile  above  stated.     In  A'tulerson 


(a)  EitrU  V.  Hopwood,  9  C.  B.  N.  S. 
666,  80  L.  J.  C.  P.  217. 

{b)  Strange  v.  Brennan,  15  Sim. 
846,  2  C  P.  Cooper  (temp.  Cotten- 
ham)  1.  The  agreement  was  made 
with  a  solicitor  in  Ireland,  not  being 
a  solicitor  of  the  English  Court  of 
Chancery,  and  the  fund  to  be  re- 
covered  was  in  England. 

\e)  Jenningt  v.  Jokn$on,  L.  R.  8 
C.  P.  426. 

(d)  18  Ves.  120. 


(f )  Op.  Sprye  v.  Porter,  aupra.  In 
Wood  V.  JJovmcM  the  parties  do  not 
seem  to  have  even  kept  the  original 
and  real  agreement  off  the  face  of 
the  transaction  in  its  ultimate  shape. 
See  p.  123.  It  is  to  be  regretted 
that  the  reporter  did  not  preserve 
the  fuU  statement  of  the  facts  (p. 
122)  with  which  the  judgment 
opened. 

(/)  7  E.  &  B.  84. 
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v.  Radcliffe  (a),  iiuanimous  jadgments  in  both  the  Q.  B.  and 
the  Ex.  Cfau  added  the  qualification  that  a  conveyance  by 
way  of  security  for  past  expenses  is  nevertheless  good. 
The  Court  of  Exchequer  Chamber  showed  a  deciik^l 
opinion  that  Simpson  v.  Lamb  liad  gone  too  far,  but  with- 
out positively  disapproving  it  In  Knight  v.  Bowyer, 
again^  Turner,  L.  J.  said  "  I  am  aware  of  no  rule  of  law 
which  prevents  an  attorney  from  purchasing  what  anylxxly 
else  is  at  liberty  to  purchase,  subject  of  course,  if  he  pur- 
chases from  a  client,  to  the  consequences  of  that  rela- 
tion" (6).  But  the  case  before  the  Court  was  not  the 
purchase  by  a  solicitor  from  his  client  of  the  subject- 
matter  of  a  suit  hi  which  he  teas  solicitai*;  Simpson  v. 
Laviby  therefore,  was  only  treated  as  distinguishable  (6). 
The  case  must  at  present  be  considered  a  subsisting 
authority,  but  anomalous  and  not  likely  to  be  at  all 
extended  (c). 

7.  As  to  the  purchase  of  things  in  litigation  in  general,  (>)  Pur- 
the  authorities  cannot  all  be  reconciled  in  detail.     But  the  g^bject- 
distinction  which  runs  through  them  all  is  to  this  effect.  n»*ter  of 
The  question  in  every  case  is  whether  the  real  object  be  noiinitMlf 
to  acquire  an  interest  in  property  for  the  purchaser,  or^*"^^"^- 
merely  to  speculate  in  litigation  on  the  account  either  of 
the  vendor  and  purchaser  jointly  or  of  the  purchaser  alone. 
It  is  not   unlawful  to  purchase  an  interest  in  property 
though  adverse  claims  exist  which  make  litigation  neces- 
sary for  realizing  that  interest :  but  it  is  unlawful  to  pur- 
chase an  interest  merely  for  the  purpose  of  litigation.     In  Bat  fa  un- 
other  words,  the  sale  of  an  interest  to  which  a  right  to  sue  t^eiil 
is  incident  is  good  (d)  ;  but  the  sale  of  a  mere  right  to  sue  intention 
is  bad  (e).  •oqnire  a 

A  man  who  has  conveyed  property  by  a  deed  voidable  ?•"  ^* 

(a)  E.  B.  ft  E.  806, 28  L.  J.  Q.  B.  (d)  Dickinton    v.  BurrfU,   1   Eq. 

32,  29 16.  128.  837,  342. 

(ft)  2  De  G.  ft  J.  at  p.  445.  (e)  lb.;  Proner  v.  Edmond$,  1  Y. 

(c)  Cp.  however  the  Atuitrian  Civil  ft  0.  Ex.  481  (the  main  part  of  Lord 

Code,  which  makes  such  agreements  Abinger's  judgment  is  extracted  in 

void  (§  879) .  a  note  to  Storj,  Eq.  Jnr.  §  1040A). 
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in  equity  retains  an  interest  not  only  transmissible  by 
descent  or  devise,  but  disposable  inter  vivos  without  such 
disposition  being  champerty.  But  "  the  right  to  complain 
of  a  fraud  is  not  a  marketable  commodity/'  and  an  agree- 
ment whose  real  object  is  the  acquisition  of  such  a  right 
cannot  be  enforced  (a).  In  like  manner,  a  creditor  of  a 
company  may  well  assign  his  debt,  but  he  cannot  sell  as 
incident  to  it  the  right  to  proceed  with  a  winding-up 
petition  (6). 

The  payment  of  the  price  being  made  contingent  on  the 
recovery  of  the  property  is  probably  under  any  circum- 
stances a  suflBcient,  but  is  by  no  means  a  necessary,  condi- 
tion of  the  Court  being  satisfied  that  the  real  object  is  to 
traffic  in  litigation.  If  the  purchase  is  made  while  a  suit 
is  actually  pending,  the  circumstance  of  the  purchaser  in- 
demnifying the  vendor  against  costs  may  be  material,  but 
is  not  alone  enough  to  show  that  the  bargain  is  in  truth 
for  maintenance  (c).  But  the  only  view  which  on  the 
whole  seems  tenable  is  that  it  is  a  question  of  the  real 
intention  to  be  collected  from  the  fa^jts  of  each  case,  for 
arriving  at  which  few  or  no  positive  rules  can  be  laid 
down. 

There  is  no  champerty  in  an  agreement  to  enable  the 
bond  fide  purchaser  of  an  estate  to  recover  for  rent  due  or 
injuries  done  to  it  previously  to  the  purchase  (<f). 
Parcha«e  It  has  been  decided  in  several  modem  cases  that  the 
company*"  purchase  of  shares  in  a  company  for  the  purpose  of  in- 
with  inten-  stituting  a  suit  at  one's  own  risk  to  restrain  the  governing 
company  body  of  the  company  from  acts  unwarranted  by  its  con- 
or  directors  g^j|.^^j^jj  cannot  be  impeached  as   savouring   of  maintc- 


(a)  Prosser  v.  Edmonds;  Dellogh- 
ton  V.  Money,  2  Ch.  164,  169.  Cp. 
JIUl  V.  BoylCy  4  Eq.  260,  and  qv, 
whether  the  right  to  cut  down  nn 
absolute  conveyance  to  a  mortgage 
be  saleable :  Seear  v.  Lawson,  15 
Ch.  D.  426. 

(6)  Paris  Skating  Rink  Co,  (C.  A.), 
6  Ch.  D.  959. 

(c)  Harrington  v.  Aon^,  2  M.  ft  K. 


590,  as  corrected  by  JTn^yA^  v.  Botrya\ 
supra,  and  see  Hunter  v.  Daniel,  4 
Ba.  atp.  430.  But  the  true  ground 
of  the  case  seems  the  same  as  in 
Prosstr  V.  Edmonds  and  De  Hoghton 
V.  Afonty,  namely  that  the  real  object 
was  to  give  the  purchaser  a  locus 
8t<tndi  to  set  aside  a  deed  for  fraud. 
{d)  Per  Cur.  (Ex.  Ch.),  Williams 
V.  Protheroe,  5  Bing.  309,  314. 
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nance  (a).    It  is  worth  while  to  note  that  it  was  recognized  ^  one^^own 
as  long  ago  as  21  £d.  3  that  a  purchase  of  property  pend-  i^nie- 
ing  a  suit  affecting  the  title  to  it  is  not  of  itself  champerty :  »•"<*• 
*'  If  pending  a  real  action  a  stranger  purchases  the  land  of 
tenant  in  fee  for  good  consideration  and  not  to  maintain 
the  plea,  this  is  no  champerty ''  (b). 

The  statute  32  U.  8,  c.  9,  "  Against  maintenance  and  '**t»t.  32  H. 

8  c  D 

embracery,  buying  of  titles,  &c.,"  deserves  special  mention.  Xone  dual 
Alter  reciting  the  mischiefs  of  ''maintenance  embracery  J"^»f^k®' 
champerty  subornation  of  witnesses  sinister  labour  buying  any  right 
of  titles  and  pretensed  rights  of  persons   not   being  in  ^jjJJU,  y,^ 
possession,"  and  confirming  all  existing  statutes  against  *«U«r  hath 
maintenance,  it  enacts  that ;  postesSon 

"  No  peraon  ur  i)ewonH,  of  what  e^^tate  dej^ree  or  condition  so  ever  ^j^^  profiu 
he  or  they  be,  shall  from  henceforth  bargain  buy  or  sell,  or  by  any  for  one 
ways  or  niean^  obtain  get  or  have,  any  pretensed  rights  or  titl«>«,  or  y**'* 
take  promise  grant  or  covenant  to  have  any  ri^ht  or  title  of  any 
person  or  persons  in  or  to  any  manors  laiidts  tenements  or  ht-redita- 
nients,  but  if  such  person  or  personn  which  shall  ao  bargain  sell  give 
gniut  covenant  or  promise  the  tame  their  antecenHors   or  they  by 
whom  he  or  they  claim  the  same  have  lieen  in  ])OKi»es8ion  of  the  same 
or  of  the  reversion  or  remainder  thereof  or  taken  the  rents  or  profits 
thereof  by  the  space  of  one  whole  year  next  befcue  the  said  bai^n 
covenant  grant  or  promise  made." 

The  penalty  is  forfeiture  of  the  whole  value  of  the  lands  Penally 
(s.  2),  saving  the  right  of  persons  in  lawful  possession  to  *"  "^°*^- 
buy  in  adverse  claims  (s.  4).  There  is  no  express  saving 
of  grants  or  leases  by  persons  in  actual  possession  who  have 
been  so  for  less  than  a  year :  but  either  the  condition  as 
to  time  applies  only  to  receipt  of  rents  or  profits  without 
actual  possession,  or  at  all  events  the  intention  not  to  touch 
the  acts  of  owners  in  possession  is  obvious  (c). 

This,  like  the  other  statutes  against  maintenance  and  Dealings 
champerty,  is   said  to   be  in  affirmance  of  the  common  ^^thin  tie 

statute. 

(a)  See  Bloxam  v.  Metrop,  Ry.  Co.^  opiuion  of  the  Serjeants  b  contra, 

3  Ch.  at  p.  353.  Cp.  4  Kent  C'omm.  449. 

(6)  2  Ro.  Ab.  113  B. ;  Y.  B.  21  E.  (f )  By  Mountague,  C.  J.  Partridge 

3.  10,  pi.  33  [cited  as  52  in  RoUe] ;  v.  Strange,  Plowd.  88,  cited  in  Doe  d, 

but  in  50  Ass.  323,  pi  3,  the  general  WiUiams  v.  Evam,  1 C.  B.  71 7 ;  t6. 80. 


318  UNLAWFUL  AGREEMEKTS. 

law  (a).     It  "  is  formed  on  the  view  that  possession  should 
remain  undisturbed.     Dealings  with  property  by  a  person 
out  of  possession  tend  to  disturb  the  actual  possession  to 
the  injury  of  the  public  at  large "  (6).     It  is  immaterial 
whether  the  vendor  out  of  possession  has  in  truth  a  good 
Agree-       title  or  not  (a).     An  agi-eement  between  two  persons  out 
recover*      ^^  possession  of  lands,  and  both  claiming  title  in  them,  to 
and  divide  recover  and  share  the  lands,  is  contrary  to  the  policy  of 
property,    ^j^.^  statute,  if  not  champerty  at  common  law :  therefore 
where  co-plaintiffs  had  in  fact  conflicting  interests,  and  it 
was  sought  to  avoid  the  resulting  difficulty  as  to  the  frame 
of  the  suit  by  stating  an  agreement  to  divide  the  property 
in  suit  between  them,  this  device  (which  now  would  in  any 
case  be  disallowed  on  more  general  grounds)  (t)  was  unavail- 
ing ;  for  such  an  agreement,  had  it  really  existed,  would 
have  been  unlawful,  and  would  have  subjected  the  parties 
to  the  penalties  of  the  statute  (d). 
Sale  of  Where  after  the  death  of  a  lessee  a  stranger  had  entered, 

Jl^^^.  and  remrained  many  years  in  possession,  a  sale  of  the  term 
trator  out  fey  the  administrator  of  the  lessee  was  held  void  as  contrary 
8ion.  to  the  statute,  although  in  terms  it  only  forbids  sales  of 

pretended  rights,  &c.,  under  penalties,  without  expressly 
Secus  Bale   making  them  void  (e).     But  the  sale  of  a  contingent  right 
Htigiww      ^^  ^  more  expectancy,  not  being  in  the  nature  of  a  claim 
expec'        adverse  to  any  existing  possession,  is  not  forbidden.     The 
sale  of  a  man's  possible  interest  as  the  devisee  of  a  living 
owner,  on  the  terms  that  he  shall  return  the  purchase- 
money  if  he  does  not  become  the  devisee,  is  not  bad  either 
at  common  law  as  creating  an  unlawful  interest  in  the 
present  owner's  death,  or  as  a  bargain  for  a  pretended  title 
under  the  statute  (/).     By  the  civil  law,  however,  such  con- 
tracts are  regarded  as  contra  honoa  mores.     "Huiusmodi 

(a)  See  note  (c)  p.  317.  Lord  Kedesdale. 

(6)  Per  Lord  Bedeedale,  Cholmoti'  (e)  Doe  d.    WilUama  v.  Erans,  1 

dJey  V.  ClinUm,  4  Bligh,  at  p.  75.  C.  B.  717,  14  L.  J.  C.  I*.  237.    Cp. 

(c)  See  Coole  v.  Cooke^  4  I).  J.  S.  aVove  as  to  the  conBtruciion  of  pru- 
704  ;  Prytev,  Pryte^  15  Eq.  86.  hibitory  Btatutes  in  general,  p.  270. 

(d)  Ckolmmiddey    t.    aUUon,   4  (/)  Cool- v.  Fithl,  15  Q.  B.  460, 
BUgh  1, 48,  82,  per  Lord  Eldon  and      19  L.  J.  g.  B.  441. 
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pactioDea  odiosae  videntur  et  pleiioe  tristissimi  et  poriculoei 
eventus/'  we  read  in  a  rescript  of  Justinian  on  an  agree- 
ment between  expectant  co-heirs  as  to  the  disposal  of  the 
inheritance.  The  rescript  goes  on,  quite  in  the  spirit  of 
our  own  statute,  to  forbid  in  general  terms  all  dealings  ''in 
alienis  rebus  contra  domini  voluntatem  "  (C.  2. 3.  de  jxcWij<, 
30)  (a). 

Proceedings  in  lunacy  seem  not  to  be  within  the  general  P«w5««^- 
rules  as  to  champerty,  as  they  are  not  analogous  to  ordinary  lunacy  mil 
litigation,  and  their  object  is  the  protection  of  the  person  ^^^"  *^« 
and   property  of  the   lunatic,   which    is   in   itself  to  beapimt 
encouraged ;  and   "  this   object  would  in  many  cases  be  perty. 
impeded  rather  than  promote*!  by  holding  that  all  agree- 
ments relative  to  the  costs  of  the  proceedings  or  the  ultimate 
division  of  the  property  were  void  "  (ft). 

As  to  maintenance  in  jreneral,  maintenance  in  the  strict  Mminte- 

,  -  .  DMlOe  lU 

and  proper  sense  is  understood  to  mean  only  the  mainte-  generaL 
nance  of  an  existing  suit,  not  procuring  the  commencement 
of  a  new  one.  But  the  distinction  is  in  practice  immaterial 
even  in  the  criminal  law  (c).  It  is  of  more  importance  that 
a  transaction  cannot  be  void  for  champerty  or  maintenance 
unless  it  be  ''  something  against  good  policy  and  justice, 
isomething  tending  to  promote  unnecessary  litigation, 
something  that  in  a  legal  sense  is  immoral,  and  to  the 
constitution  of  which  a  bad  motive  in  the  same  sense  is 
necessary  "  (rf).     Therefore,  for  example,  a  transaction  can- 


{a)  By  the  French  Code  Civil,  art. 
1600  (foUowed  by  the  Italian  Code, 
art.  1460).  "On  ne  peat  rendre  )a 
soccettion  d*une  personne  vivantc, 
nUme  de  ton  consentemetU :"  ep.  791, 
1130.  The  Austrian  Code  (§  879) 
also  ezpres»ly  forbids  the  alienation 
of  an  expected  inheritance  or  legacy. 
In  Roman  law  the  rule  that  the  in- 
heritaooe  of  a  living  penon  could 
not  be  Bold  in  put  only  on  the  tech' 
nical  ground  *'  quia  in  rerum  natura 
non  sit  quod  venierit"  (D.  18.  4.  de 
hered.  vei  actionc  vendita,  1,  and  see 
eo(LtU.  7-11). 


(6)  Pei-tte  V.  Ptrste,  7  CI.  &  F. 
279,  316,  per  Tiord  Cottenham. 

(c)  See  WwkI  v.  Doicnes,  18  Ve». 
at  p.  125. 

(d)  Phrher  v.  Karnala  Xaicicr^  8 
Moo.  Ind.  App.  170,  187.  Thin  u 
not  necettarily  applicable  in  Eng- 
land, being  said  with  reference  to 
the  law  of  British  India,  where  the 
English  laws  agidnst  maintenance 
and  champerty  are  not  specifically 
in  force  :  see  Pam  Coomar  Coondtpo 
V.  Chunder  Canto  Mookerjee^  2  App. 
Ca.  186,  207-9.  But  it  fairly  re- 
presents    the    principles  on  which 
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not  be  bad  for  maintenance  whose  object  is  to  enable  a 

principal  or  other  person  really  interested  to  assert  his 

rights  in  his  own  name  (a).     Nor  is  it  maintenance  for 

several  persons  to  agree  to  defend  a  suit  in  the  result  of 

which  they  have,  or  reasonably  believe  they  have,  a  common 

interest  (6).     But  a  bargain  to  have  a  share  of  property  to 

be  recovered  in  a  suit  in  consideration  of  maintaining  the 

suit  by  the  supply  of  money  and  evidence  is  not  saved  from 

being  champerty  by  the  party's  having  a  mere  collateral 

interest  in  the  result  of  the  suit  (c). 

Certain  Lineal  kinship  in  the  firat  degree  or  apparent  heirship, 

wiiHustify  ^^^  *^  ^  certain  extent,  it  seems,  any  degree  of  kindred  or 

mainte-      affinity,  or  the  relation  of  master  and  servant,  may  justify 

not  cham-  acts  which  as  between  strangers  would  be  maintenance : 

perty.         but  blood  relationship  will  not  justify  champerty  (d). 

c.  Public  c.  As  to  matters  touching  legal  (and  possibly  moral) 
}^^^^^*****  duties  of  individuals  in  the  performance  of  which  the 
duties  of     public  havc  an  interest. 

indivi- 
duals. Certain  kinds  of  agreements  are  or  have  been  considered 
imlawful  and  void  as  providing  for  or  tending  to  the  omis- 
sion of  duties  which  are  indeed  duties  towards  individuals, 
but  such  that  their  performance  is  of  public  importance. 
Agree-       To  this  head  must  be  referred  the  rule  of  law  that  a  father 
custoiiyor  cannot  by  contract  deprive  himself  of  the  right  to  the 
**f  "viH****    custody  of  his  children  (e)  or  of  his  discretion  as  to  their 
education.     He  "  cannot  bind  himself  conclusively  by  con- 
tract to  exercise  in  all  events  in  a  particular  way  rights 
which  the  law  gives  him  for  the  benefit  of  his  children  and 
not  for  his  own."     And  an  agreement  to  that  effect — such 
as  an  agreement  made  before  marriage  between  a  husband 

English  judges  have  acted  in  the  [h)  Findon  v.  Parker,  11  M.  &  W. 

modem  cases.      The  result  of  the  675.     Cp.  2  Ro.  Ab.  115  G-. 

Indian  case  last  mentioned  seems  to  (c)  HuUey  y.  Hutley,  L.  R.  8  Q. 

be  that  in  British  India  the  Courts  B.  112. 

are  free  to  adopt  the  doctrine  of  {d)  Huiley  v.  HtUley,  L.  R.  8  Q. 

champerty,  eo  far  as  they  think  it  B.  112.     See  2  Ro.  Abw  115-116. 

reasonable,  as  part  of  the  general  (e)  Jle  Andrews,  It,  "ELS  Q.'B,  153, 

judicial  scheme  of  public  policy.  and  authorities  there  collected, 
(a)  Jbid, 
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and  wife  of  different  religions  that  boys  shall  be  educated 
in  the  religion  of  the  father,  and  girls  in  the  religion  of  the 
mother — cannot  be  enforced  as  a  contract  (a). 

After  the  father's  death  the  Court  has  a  certain  discretion. 
The  children  are  indeed  to  be  brought  up  in  his  religion, 
unless  it  is  distinctly  shown  by  special  circumstances  that 
it  would  be  contrary  to  the  infant's  benefit  (6).  When  such 
circumstances  are  in  question,  however,  the  Court  may 
inquire  "  whether  the  father  has  so  acted  that  he  ought  to 
be  held  to  have  waived  or  abandoned  his  right  to  have  his 
children  educated  in  his  own  religion  '*;  and  in  determining 
this  the  existence  of  such  an  agreement  as  above  mentioned 
is  material  (c).  The  father's  conduct  in  giving  up  the 
maintenance,  control,  or  education  of  his  children  to  others 
may  not  only  leave  the  Court  free  to  make  after  his  death 
such  provision  as  seems  in  itself  best ;  it  may  preclude  him 
even  from  asserting  his  rights  in  his  lifetime  (d). 

Clauses  in  separation  deeds  or  agreements  for  separation,  In  separa- 
purporting  to  bind  the  father  to  give  up  the  general  custody  ^^ 
of  his  children  or  some  of  them,  have  for  the  like  reasons 
been  held  void ;  and  specific  performance  of  an  agreement 
to  execute  a  separation  deed  containing  such  clauses  has 
been  refused  (e).  In  one  case,  however,  such  a  contract  can 
be  enforced ;  namely  where  there  has  been  such  misconduct 
on  the  father's  part  that  the  Court  would  have  interfered 
to  take  the  custody  of  the  children  from  him  in  the  exercise 
of  the  appropriate  jurisdiction  and  on  grounds  independent 
of  contract.  The  general  rule  is  only  that  the  custody  of 
children  cannot  be  made  a  mere  matter  of  bargain,  not  that 
the  husband  can  in  no  circumstances  bind  himself  not  to 
set  up  his  paternal  rights  (/). 

{a)  Andrew$  v.   Salt,  8  Oh.   622,  (e)  VansUtaH  v.  Vansittart,  2  De 

636.  G.  ft  J.  249, 259.    As  to  the  validity 
(6)  Hawhtwmik  V.  Hawkmoofih,  6      of  partial  restrictions  of  the  hus- 

Ch.  539.  band^B  right,  IlamUton  v.  Hector^  6 

{e)  Andrem  v.  Salt,  8  Ch.  at  p.  Ch.  701,  13  £q.  511. 

637.  (/)  Swift  y.  Swift,  i  D.  F.  J.  710, 
{d)  Lycmy.Blenkin,  3 9/0. 245, 255,  714  ;  and  see  the  remarks  in  6  Ch. 

263.  705,  18  £q.  520. 

Y 
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36  Vict         The  law  on  this  point  is  now  modified  by  the  Act  36 
Vict  a  12,  which  enacts  (s.  2)  that 

*'No  agreement  contained  in  any  separation  deed  between  the 
father  and  mother  of  an  infant  or  infants  shall -be  held  to  be  invaUd 
by  reason  only  of  its  providing  that  the  father  of  such  infant  or 
infants  shall  give  up  the  custody  or  control  thereof  to  the  mother  : 
Provided  always  that  no  Court  shall  enforce  any  such  agreement  if 
the  Court  shall  be  of  opinion  that  it  will  not  be  for  the  benefit  of  the 
infant  or  infemts  to  give  effect  thereto." 

This  Act  does  not  enable  a  father  to  delegate  his  general 
rights  and  powers  as  regards  his  infant  children  (a). 

On  this  ^  The  objections  formerly  entertained  (as  we  have  seen) 
piui^^the  fii*st  against  separation  deeds  in  general,  and  afterwards 
doctrineB    Jq^^  ^  quite  recent  times  a^inst  giving  full  eflfect  to 

as  to  Bepa-  ,       ^  ,  o  o         o 

ration  them  in  courts  of  equity,  were  based  m  part  upon  the 
ffeneraT'  Same  sort  of  grounds :  and  so  are  the  reasons  for  which 
agreements  providing  for  a  future  separation  have  always 
been  held  invalid.  For  not  the  parties  alone,  but  society 
at  large  is  interested  in  the  observance  of  the  duties  inci- 
dent to  the  marriage  contract,  as  a  matter  of  public 
example  and  general  welfare, 
and  as  to        Considerations  of  the  same  kind  enter  into  the  policy  of 

sale  of  .  r        J 

offices.  the  law  with  respect  to  the  sale  of  offices,  also  spoken  of 
above.  Such  transactions  clearly  involve  the  abandonment 
or  evasion  of  distinct  legal  duties. 
Inraranoe  Qn  similar  grounds,  again,  seamen's  wages,  or  any 
wages.  remuneration  in  lieu  of  such  wages,  cannot  be  the  subject 
of  insurance  at  common  law  (6).  The  reason  of  this  is 
said  to  be  "  that  if  the  title  to  wages  did  not  depend  upon 
the  earning  of  freight  by  the  performance  of  the  voyage, 
seamen  would  want  oue  great  stimulus  to  exertion  in  times 
of  difficulty  and  danger**  (c).  This  reason  however  is 
removed  in  England  by  the  Merchant  Shipping  Act'  1854 
(17  &  18  Vict.  c.  104,  s.  183),  which  makes  the  right  to 

(a)  Re  Buant  (G.  A.),  11  Ch.  D.      R.  157. 
.'{OS,  518.  (c)  Kent,  Comnu  8.  269. 

(6)  Wfbtter  v.  De    Taatet,   7  T. 


RESTRAINT  OF  MARRIAQE.  323 

wages  independent  of  freight  being  earned.    The  question 
has  not  yet  presented  itself  for  decision  whether  the  rule 
I  founded  upon  it  is  to  be  considered  as  removed  also. 

I  It  has  never  been  decided,  but  it  seems  highly  probable,  Agr«»- 

that  agreements  are  void  which  directly  tend  to  discourage  m^^^mt 

'  the  performance  of  social  and  moral  duties.     Such  would  ■oe»lduty. 

be  a  covenant  by  a  landowner  to  let  all  his  cultivable  land 
lie  waste,  or  a  clause  in  a  charter-party  prohibiting  devi- 
ation even  to  save  life  (a). 

D.  As  to  agreements  unduly  limiting  the  freedom  of  n*  PnUio 

1-    .J      1       .•  policy Mto 

mdividual  action.  fiieSmi  of 

There  are  certain  points  in  which  it  is  considered  that  in<H^idn»l 
the  choice  and  free  action  of  individuals  should  be  as 
unfettered  as  possible.  As  a  rule  a  man  may  bind  him- 
self to  do  or  omit,  or  to  procure  another  to  do  or  omit, 
anything  which  the  law  does  not  forbid  to  be  done  or 
left  undone.  The  matters  as  to  which  this  power  is  speci- 
ally limited  on  grounds  of  general  convenience  are : — 

(a)  Marriage. 

08)  Testamentary  dispositions. 

(7)  Trade. 

(a)  Marriage  is  a  thing  in  itself  encouraged  by  the  law;  («)  Mar- 
the  marriage  contract  vA  moreover  that  which  of  all  others  ^^Maniage 
should  be  the  result  of  full  and  free  consent.     Certain  brokage" 
agreements  are  therefore  treated  as  against  public  policy  menu 
either  for  tending  to  impede  this  freedom  of  consent  and  ^^^^ 
introduce  unfit  and  extraneous  motives  into  the  contracting 
of  particular  marriages,  or  for  tending  to  hinder  marriage 
in  general.    The  first  class  are  the  agreements  to  procure 
or  negotiate  marriages  for  reward  which  are  known  as 
marriage  brokage  contracta     All    such    agreements  are 
void  (6),  and  services  rendered  without  request  in  procur- 
ing or  forwarding  a  marriage  (at  all  events  a  clandestine  or 

(a)  Per  Cockburn,  C.  J.  5  C.  P.  D.  (6)  E.g.  Colt  v.  Oibmm,  1  Ves.  Sr. 

at  p.  305 .  603.     See  Story,  £q.  Jur.  §§  260  sqq. 

y2 
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improper  one)  are  not  merely  no  consideration^  but  an 
illegal  consideration,  for  a  subsequent  promise  of  reward ; 
which  promise,  even  if  under  seal,  is  therefore  void  (a).  The 
law  is  said  to  be  comparatively  modem  on  this  head :  but 
it  has  already  ceased  to  be  of  any  practical  importance  (6). 

The  Austrian  Code  agrees  with  our  law  (§  879). 

We  pass  on  to  the  second  class,  agreements  ''  in  restraint 

of  marriage"  as  they  are  called.    An  agreement  by  a 

bachelor  or  spinster  not  to  marry  at  all  is  clearly  void  (c) ; 

riage  void.  SO,  it  Seems,  would  be  a  bare  agreement  not  to   marry 

within  a  particular  time  (d).     In  Lowe  v.  Peers  (e)  a 

covenant  not  to  marry  any  person  other  than  the  covenantee 

was  held  void.     A  promise  to  marry  nobody  but  A.  B. 

cannot  be  construed  as  a  promise  to  marry  A.  B.  and  is 

thus  in  mere  restraint  of  marriage :  and  even  if  it  could,  it 

was  thought  doubtful  whether  an  unilateral  covenant  to 

marry  A.  B.  would  be  valid,  A.  B.  not  being  bound  by  any 

reciprocal  promise  (/).  Lord  Mansfield  threw  out  the  opinion 

(not  without  followers  in  our  own  time)  (g),  that  even  the 

ordinary  contract  by  mutual  promises  of  marriage  is  not 

free  from  mischievous  oonsequences.    The  decision  was 

affirmed  in  the  Exchequer  Chamber,  where  it  was  observed 

that : — 

''  Both  ladies  and  gentlemen  .  .  .  frequently  are  mduced  to 
promise  not  to  marry  any  other  persons  but  the  objects  of  their 
present  passion  ;  and  if  the  law  should  not  rescind  such  engagements, 
they  would  become  prisoners  for  life  at  the  will  of  most  inexorable 
jailors — disappointed  lovers"  (h). 


(a)  WilUamdon  v.  Gihon,  2  Sch.  k 

lu  867. 

(b)  In  the  Bomftn  law  these  con- 
tracts  were  good  apart  from  special 
legislation  :  they  were  limited  tm  to 
amount  (though  with  an  expression 
of  general  duapproval)  by  a  con- 
stitution  preserved  only  in  a  Grreek 
epitome :  C.  5. 1.  de  sponsalibufi,  &c.  6. 

(c)  Lowe  V.  Pmt,  Wilmot  871  : 
where  it  is  said  that  it  is  a  contract 
to  omit  a  moral  duty,  and  "  tends 
to  depopulation,  the  greatest  of  all 
political  sins." 


(d)  Earthy  v.  Ricej  10  East  22  (a 
wafler). 

(f)  iSorr.  2225,in£z.Ch.Wilm. 
864. 

(/)  But  of  this  )tt. :  for  a  refusal 
by  A.  B.  to  marry  on  request  within 
a  reasonable  time  would  surely 
dischaige  the  promisor  on  general 
•principles. 

{g)  4  Burr.  2230  ;  per  Martm,  B. 
HaU  V.  Wright,  E.  B.  &  E.  at  p.  788, 
29  L.  J.  Q.  B.  at  p.  49. 

(h)  Wilm.  871. 
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We  do  not  know  of  any  express  decision,  but  it  may  be 
gathered  from  the  analogy  of  the  cases  on  conditions  that 
a  contract  not  to  marry  some  particular  person,  or  any  per- 
son of  some  particular  class,  would  be  good  unless  the  real 
intention  appeared  to  be  to  restrain  marriage  altogether; 
and  that  a  contract  by  a  widow  or  widower  not  to  marry 
at  all  would  probably  be  good  (a).     The  learning  of  con-  As  to  c<m- 
ditions  in  restraint  of  marriage  (which  always  or  almost  r^trainTof 
always  occur  in  wills)  does  not  properly  fall  within  our  marriage, 
subject.     Nevertheless  it  may  be  worth  while  to  give  a 
summary  statement  of  what  is  believed  to  be  the  result 
of  the  authorities. 

Ccmditiotis  in  restraint  of  mowriage  : — 

If  jprecedent^  are  with  trifling  exceptious  (if  any)  valid  as  to  both 
real  and  personal  estate. 

If  subseqtient, — 

General  restraint.  Grood,  it  seems,  as  to  real  estate  (see  1  Atk. 
380,  n.) ;  at  any  rate  if  the  disposition,  in  whatever  form,  can  be 
taken  to  show  an  intention  not  of  discouraging  marriage  but  of 
making  a  provision  until  marriage :  Jones  v.  Jones,  1  Q.  B.  D.  279. 

Bad  as  to  personal  estate  (6)  or  mixed  fund  (or  a  fund  arising  only 
from  sale  of  realty,  sentbU) :  Bellairs  v.  BeUairs,  18  Eq.  510 — and 
this  whether  there  is  a  gift  over  or  not. 

Particular  restraint  Giood  as  to  real  estate  (1  Ro.  Ab.  418  X., 
pi.  6) ;  and  good  as  to  personal  estate  if  there  is  a  gift  over,  other- 
wise not. 

These  rules  do  not  apply  to  conditions  restraining  the  second 
marriage  either  of  a  woman :  Newton  v.  Marsden^  2  J.  &  H.  356,  or 
of  a  man  :  AUm  v.  Jackson,  (C.  A.)  1  Ch.  D.  399. 

Nor  to  conditional  limitations  (as  a  gift  untU  marriage)  in  a  dis- 
position of  either  real  or  personal  estate. 

The  Master  of  the  Rolls  observed  in  a  late  case  (c) 
that  the  rule  against  conditions  in  restraint  of  marriage,  at 
first  adopted  from  the  ecclesiastical  courts  on  grounds  of 
public  policy,  has  been  so,  modified  in  its  application  by 

(a)  See  ScoU  v.  Tyler,  in  2  Wh.  &  v.  RennMson,  2  Ha.  670. 
T.  L.  C.  and  notes.  (r)  BeUairs  v.   Bellairs,   18    Eq. 

(6)  For  a  general  account  of  the  510,  516. 
doctrine  as  to  personalty  see  Morley 
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courts  of  equity  that  it  can  now  be  treated  only  as  an 
arbitrary  rule  of  construction.  A  glance  at  the  statement 
above  will  show,  if  we  may  be  allowed  to  say  so,  the 
complete  justness  of  the  remark.  By  the  law  of  France 
promises  of  marriage  are  invalid^  **  comme  portant  atteiute 
k  la  liberty  illimit<$e  qui  doit  exister  dans  les  manages"  : 
nevertheless  if  actual  special  damage  (prejudice)  can  be 
shown  to  have  resulted  from  non-fulfilment  of  the  promise, 
the  amount  of  it  can  be  recovered,  it  would  seem  as  due 
ex  delicto  rather  than  ex  contractv,  (a). 

)3.  An  agreement  to  use  influence  with  a  testator  in 
favour  of  a  particular  person  or  object  is  void  (6).  On  the 
other  hand,  it  is  well  established  that  a  man  may  validly 
bind  himself  or  his  estate  by  a  contract  to  make  any  par- 
ticular disposition  (if  in  itself  lawful)  by  his  own  will  (c). 
Such  contracts  were  not  recognized  by  Boman  law  (d), 
and  even  a  gift  inter  vivos  of  all  the  donor's  after-acquired 
property  would  have  been  bad  as  an  evasion  of  the  rule  : 
but  in  the  modem  civil  law  of  Germany,  as  with  us, 
a  contract  of  this  sort  (Erbvertrag)  is  good  (e). 

7.  Agreements  in  restraint  of  trade.  It  would  be  im- 
possible to  give  an  adequate  account  of  this  subject  on 
the  plan  and  within  the  limits  of  this  book;  and  it  is 
satisfactory  to  feel  that  any  attempt  to  do  so  is  rendered 
needless  by  the  place  already  given  to  it  in  a  work  of  no 
small  authority  (/).  We  shall  liere  only  give  the  prin- 
ciples and  the  short  results  of  the  authorities,  with  some 
mention  of  recent  decisions. 


{a)  See  notes  in  Sirey  k  Gilbert 
on  Code  Civ.  art.  1142.  Nos.  11-19. 

(b)  Debenhamy.Ox,!  Vee.  Sr.276. 

(e)  JJe  Beil  v.  ThorM(»\,  3  Boav. 
469,  n.  c.  nom.  Hammcrdey  v.  Banm 
de  Beil,  12  CI.  &  F.  45 ;  Brookman't 
tr.  5  Ch.  182.  Whether  a  covenant 
to  exercise  a  power  of  testamentary 
appointment  in  a  particular  way  be 
valid,  quaere:  Thackcr  v.  Key,  8 
Eq.  408  ;  Bulted  v.  Plummcr,  6  Ch. 


160 ;  per  Brett,  L.  J.,  Palmer  v. 
Locke,  15  Ch.  D.  at  p.  800. 

{d)  Stipulatiohocmodo  concepta: 
Si  heredem  me  non  feceris,  tantum 
darespondes?  inntilia  est,  quia  contra 
t>onos  mores  est  haec  stipulatio.  D. 
45.  1.  de  V.  o.  61. 

[e)  Savigny,  Syst  4.  142-5. 

(/)  See  notes  to  Miichel  v.  Rep- 
noUU,  1  Sm.  L.  C.  406. 


r 


RESTBAINT  OF  TRADE. 


327 


The  general  rule  is  that  a  man  ought  not  to  be  alloweil  ^^ 
to  restrain  himself  by  contract  from  exercising  any  lawful 
craft  or  business  at  his  own  discretion  and  in  his  own  way. 
Partial  restrictions,  however,  are  admitted  to  the  extent 
and  for  the  reasons  to  be  presently  stated.  Thus  an  Hilton  r. 
agreement  between  several  master  manufacturers  to  regu-  ^  *'^' 
late  their  wages  and  hours  of  work,  the  suspending  of 
work  partially  or  altogether,  and  the  discipline  and 
management  of  their  establishments,  by  the  decision  of 
a  majority  of  their  number,  is  in  general  restraint  of  trade 
as  depriving  each  one  of  them  of  the  control  of  his  own 
business,  and  is  therefore  not  enforceable  (a).  It  makes 
no  difference  that  the  object  of  the  combination  is  alleged 
to  be  mutual  defence  against  a  similar  combination  of 
workmen.  The  case  decides  on  the  whole  that  neither  an 
agreement  for  a  strike  nor  an  agreement  for  a  lock-out  is 
enforceable  by  law.  The  Court  of  Exchequer  Chamber 
thus  expressed  the  general  principle  in  the  course  of  their 
judgment:  — 

'^  Prima  facie  it  is  the  prii'ilege  of  a  trader  in  a  fi-ee  countrj,  in  all 
matters  not  contrary  to  law,  to  regulate  his  own  mcxle  of  carrying 
it  [his  trade]  on  according  to  bis  own  discretion  and  choice.  If  the 
law  has  in  any  matter  [qu.  manner  T]  regulated  or  restrained  hin 
mode  of  doing  this,  the  law  munt  be  obeyed.  But  no  power  short  of 
the  general  law  ought  to  restrain  his  free  discretion  *'  (6). 

It  is  not  an  unlawful  restraint  of  trade  for  several 
persons  carrying  on  ttie  same  business  in  the  same  place 
to  agree  to  divide  the  business  among  themselves  in  such  a 
way  as  to  prevent  competition,  and  provisions  reasonably 
necessary  for  this  purpose  are  not  invalid  because  they 
may  operate  in  partial  restraint  of  the  parties'  freedom  to 


(a)  ffUUm  V.  EdcenUy,  6  E.  &  B. 
47,  hi  Ezch.  Cb.  t6.  66  ;  24  L.  J.  Q. 
B.  36S,  25  ifr.  199.  The  dicto  there 
leave  H  doabtfnl  if  the  agreement 
would  be  a  criminal  offenoe  at  com- 
mon  law.  By'the  Trade  Union  Act, 
1871,  84  &  i5  Vict.  &  SI,  as.  2-5, 
agreements  of    this  kind  between 


workmen  are  protected  against  the 
criminal  Uw,  though  not  enforce- 
able. It  woidd  be  difficult  to  main- 
tain that  the  like  agreements  between 
masters,  though  not  named,  are  not 
within  the  meaning  of  the  Ack 
{b)  6  £.  &  B.  at  p.  74-5. 
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exercise  their  trade.  But  a  provifiion  that  if  other  persons, 
strangers  to  the  contract,  do  not  employ  in  particular 
cases  that  one  of  the  contracting  parties  to  whom  as 
between  themselves  the  business  is  assigned  bj  the 
agreement,  then  none  of  the  others  will  accept  the 
employment,  is  bad  (a). 

The  reasons  against  allowing  agreements  in  unlimited 
restraint  of  trade  are  set  forth  at  large  in  the  leading  case 
of  Mitchel  v.  Reynolds  (6),  and  at  a  more  recent  date 
(1837)  were  put  somewhat  more  concisely  by  the  Supreme 
Court  of  Massachusetts,  who  held  a  bond  void  which  was 
conditioned  that  the  obligor  should  never  carry  on  or  be 
concerned  in  iron-founding : — 

'^  1.  Such  contracts  injure  the  parties  making  them,  because  they 
diminish  their  means  of  procuring  livelihoods  and  a  competency  for 
their  families.  They  tempt  improvident  persons  for  the  sake  of  gain 
to  deprive  themselves  of  the  power  to  make  future  acquisitions. 
And  they  expose  such  persons  to  imposition  and  oppression. 

2.  They  tend  to  deprive  the  public  of  the  services  of  men  in  the 
employments  and  capacities  in  which  they  may  be  most  useful  to  the 
community  as  well  as  themselves. 

3.  They  discourage  industry  and  enterprise,  and  diminish  the 
products  of  ingenuity  and  skilL 

4.  They  prevent  competition  and  enhance  prices. 

6.  They  expose  the  public  to  all  the  evils  of  monopoly  "  (c). 

The  second  and  fifth  of  these  reasons  appear  to  be  the 
strongest  and  really  efficient  ones  in  themselves  and  to 
have  been  so  as  a  matter  of  history.  The  first  might  be 
applied  to  almost  any  bad  bargain,  and  the  third  and 
fourth,  so  far  as  really  admissible,  are  only  partial  state- 
ments of  the  fifth. 
For  allow-  The  admission  of  limited  restraints  is  commonly  spoken 
i^twiit*  of  as  an  exception  to  the  general  policy  of  the  law.  But 
it  seems  better  to  regard  it  rather  as  another  branch  of  it. 


(a)  OolUnt  V.  Locke  (J.  C),  i  App. 
Ca.  674,  688;  Jones  v.  North,  19 
£q.  426,  a  case  not  free  from  diffi- 
culties on  other  grounds. 


ib)  1  P.  Wms.  181,  1  Sm.  L.  C. 
406. 

(c)  Alffer  V.  Tkacker,  19  Pick.  61, 
54. 
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Public  policy  requires  on  the  one  hand  that  a  man  shall 
not  by  contract  deprive  himself  or  the  state  of  his  labour 
skill  or  talent ;  and  on  the  other  hand,  that  he  shall  be 
able  to  preclude  himself  from  competing  with  particular 
persons  so  far  as  necessary  to  obtain  the  best  price  for  his 
business  or  knowledge,  when  he  chooses  to  sell  it.  Re- 
striction which  is  reasonable  for  the  protection  of  the 
parties  in  such  a  case  is  allowed  by  the  very  same  policy 
that  forbids  restrictions  generally,  and  for  the  like  rea- 
sons (a). 

It  has  been  suggested  by  a  learned  American  writer  Questiona 
that  in  its  origin  the  doctrine  was  founded  on  a  much  "dtorical 
more  obvious  and  immediate  inconvenience  than  can  be  ongm 
now  assigned  as  the  consequence  of  allowing  these  con-  doctrine, 
tracta     It  dates  from  the  time  when  a  man  could  not 
lawfully  exercise  any  trade  to  which  he  had  not  been  duly 
apprenticed  and  admitted :  so  that  if  he  covenanted  not 
to  exercise  his  own  trade,  he  practically  covenanted  to 
exercise  none — in  other  words  not  to  earn  his  living  at 
all  (6).     One  might  even  go  a  step  farther:  for  by  the 
statute  5  Eliz.  c.  4  (now  wholly  repealed  by  the  Conspiracy 
and  Protection  of  Property  Act,  1875,  38  &  39  Vict.  c.  86) 
which  consolidated  earlier  Acts  of  the  same  kind,  not  only 
the  common  labourer,  but  the  artificer   in  any  one   of 
various  trades,  was  compellable  to  serve  in  his  trade  if 
unmarried  or  under  the  age  of  30  years,  and  not  a  forty- 
shilling  freeholder  or  copyholder  or  "worth  of  his  own 
goods  the  clear  value  of  ten  pounds."    An  agreement  by 
a  person  within  the  statute  not  to  exercise  his  own  trade 
might  therefore  be  deemed,  at  any  rate  if  unlimited,  to 
amount  to  an  agreement  to  omit  a  legal  duty — which  of 
course  is  positively  illegal.     But  it  must  not  be  forgotten  Absolute 
that  absolute  freedom  of  trade  is  positively  asserted  as  the  o^toSe 
normal  state  of  things  always  assumed  and  upheld  by  the  ABBerted 

(a)  Jamefl,  V.-C.  Leaiher  Cloth  Co,  (h)  Panons  on  ContncU,  2.  255. 

▼.  LormnU^  9  £q.  345,  853. 
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^  ^u^  common  law;  wherefore  it  may  be  doubted  if  any  artificial 
oommoo  explanation  is  wanted.  It  was  resolved  in  the  Ipsivich 
^^'  Tailors'  case  (a)  that  at  the  common  law  no  man  could  be 

prohibited  from  working  in  any  lawful  trade :  and  it  was 

said  that 

'^  The  Stat  of  5  Eliz.  4,  which  prohibits  every  person  from,  nsing 
or  exereising  any  craft  mystery  or  occupation,  unless  he  has  been  an 
apprentice  by  the  space  of  seven  yeais^  was  not  enacted  only  to  the 
intent  that  workmen  should  be  skilful,  but  also  that  youth  should 
not  be  nourished  in  idleness,  but  brought  up  and  educated  in  lawfid 
sciences  and  trades :  and  thereby  it  appears,  that  without  an  act  of 
parliament  (b)  none  can  be  prohibited  from  working  in  any  lawful 
trade.** 

And  certain  ordinances,  by  which  the  tailors  of  Ipswich 
forbade  any  one  to  exercise  the  trade  of  a  tailor  there 
until  he  had  presented  himself  to  the  master  and  wardens 
and  satisfied  them  of  his  qualification,  were  held  void, 
inasmuch  as 

"  Ordinances  for  the  good  order  and  government  of  men  of  trades 
and  mysteries  are  good,  but  not  to  restrain  any  one  in  his  lawful 
mystery  "  (c). 

Partial  It  seems  certain  that  partial  restraints  were  recognized 

J|2|Jt|^  as  valid  at  an  early  time.  This  appears  from  the  Dyer's 
in  2  H.  5.  case  in  2  H.  5  (Pasch.,  fo.  5,  pL  26),  which  has  been  some- 
times misunderstood.  The  action  was  debt  on  a  bond 
conditioned  that  the  defendant  should  not  use  his  craft  of 
a  dyer  in  the  same  town  with  the  plaintiff  for  half  a  year : 
a  contract  which  would  now  be  clearly  good  if  made  upon 
valuable  consideration.  The  defence  was  that  the  con- 
dition had  been  performed.  To  this  Hull,  J.  said:  "To 
my  mind  you  might  have  demurred  to  him  that  the 
obligation  is  void,  because  the  condition  is  against  the 
Common  Law  ;  and  per  Dieu  (d)  if  the  plaintiff  were  here 


{a)  11  Co.  Rep.  58a,  546. 

(6)  So  again  in  the  case  of  Mo- 
nopolie9y  ih,  87&. 

(<;)  Cp.  the  oane  of  the  Cloth- 
workers'  Co.  mentioned  ih,  866. 


{d)  ThiA  expletive  is  not  unique  in 
the  Year  Books  :  nor  is  it,  at  that 
date,  altogether  conclnsive  (as  mo- 
dem writers  assume)  to  show  that 
Uie  speaker  had  lost  his  temper. 
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he  should  go  to  prison  till  he  had  made  fine  to  the  King." 
But  it  does  not  appear  that  this  dictum  met  with  assent 
at  the  time,  and  the  parties  proceeded  to  issue  on  the 
question  whether  the  condition  had  in  fact  been  performed 
or  not.  Hull's  opinion,  however,  was  approved  by  all  the  Contni  in 
Justices  of  the  C.  P.  in  a  blacksmith's  case  in  29  Eliz.  of  J^i^'' 
which  we  have  two  reports  (a).  It  does  not  appear  in 
either  case  what  was  the  real  occasion  or  consideration  of 
the  contract.  For  aught  the  reports  show  it  may  well 
have  been,  and  not  improbably  was,  the  ordinary  transac- 
tion of  a  sale  of  good-will  or  the  like  in  both  the  dyer's 
and  the  blacksmith's  case. 

The  contracts  in  partial  restraint  of  trade  which  occur  CoDtncu 
in  modem  books  are  chiefly  of  the  following  kinds :  wstr^t 

Agreements  by  the  seller  of  a  business  not  to  compete  in  modem 
with  the  buyer. 

Agreements  by  a  partner  or  reUring  partner  not  to 
compete  with  the  firm. 

Agreements  by  a  servant  or  agent  not  to  compete  with 
his  master  or  employer  after  his  time  of  service  or  employ- 
ment is  over.  It  by  no  means  follows,  however,  that  an 
agreement  in  partial  restraint  of  trade  must  fall  within 
one  of  these  descriptions  in  order  to  be  valid. 

The  rule  established  by  the  modem  decisions  is  in  effect 
as  follows : 

An  agreement  not  to  carry  on  a  particular  trade  or  Rules  m 
business  is  a  valid  contract  if  it  satisfies  the  following  con-  ^j^^!!, 
ditions : 

(i)  It  must  be  founded  on  a  valuable  considcnition. 

(ii)  _The  restriction  must  not  go,  as  to  its  extent  in  space 
or  otherwise,  beyond  what  in  the  judgment  of  the  Court  is 
reasonably  necessary  for  the  protection  of  the  other  party, 
regard  being  had  to  the  nature  of  the  trade  or  business  (6). 

It  was  at  one  time  thought  that  the  consideration  must  CoDside- 

ntton. 

(a)  Moore  242,  pL  379,  2  Leo.  Tourle^  4  Ch.  659  ;  and  Leatker  Cloth 
210.  Co.  V.  Lormmtt  9  Eq.  349,  AUaopp  v. 

(6)  See  per  Selwyn,  U  J.  CaU  v.       Wheatcro/t,  15  Eq.  61  (arg.) 
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be  not  only  valuable  but  adequate :  but  it  is  now  clearly 
settled  that  this  class  of  contracts  forms  no  exception  to  the 
general  rule.  Here  as  elsewhere  the  Court  will  not  inquire 
into  the  adequacy  of  the  consideration.  It  is  enough  if  a 
legal  consideration  of  any  value,  however  small^be  shown  (a). 
Oo  the  other  hand  the  necessity  of  showing  some  con- 
sideration is  not  dispensed  with,  or  the  burden  of  proof 
shifted,  by  the  contract  being  under  seal 

Until  lately  it  was  supposed  to  be  an  universal  or  at 
least  a  general  rule  that  the  restraint  must  not  be  unlimited 
OS  to  space.  But  the  doctrine  of  recent  decisions  is,  or  at 
least  tends  to  be,  that  the  real  question  is  in  every  case 
whether  the  restriction  imposed  is  commensurate  with  the 
benefit  conferred.  It  has  never  been  doubted  that  a  partner 
may  bind  himself  absolutely  not  to  compete  with  the  firm 
during  the  partnership :  so  may  a  servant  in  a  trade  bind 
himself  absolutely  not  to  compete  with  the  master  during 
his  time  of  service  (6).  A  contract  not  to  divulge  a  trade 
secret  need  not  be  qualified,  and  a  man  who  enters  into 
such  a  contract  may  to  the  same  extent  bind  himself  not 
to  carry  on  a  manufacture  which  would  involve  disclosure 
of  the  process  intended  to  be  kept  secret  (o).  And  it  has 
now  been  denied  that  the  alleged  rule  as  to  limits  of  space 
exists,  as  a  positive  rule  of  law,  in  any  class  of  cases  (d). 
General  It  seems,  therefore,  that  the  only  rule  which  can  be  laid 

"**°°*  **  down  in  general  terms  is  that  the  restriction  must  in  the 


restriction  particular  case  be  reasonable.     Whether  it  be  so  is  a  ques- 

lar  cases,    tion  not  of  fact  but  of  law.     What  amounts  of  restriction 

have  been  held  reasonable  or  not  for  the  circumstances  of 

different  kinds  of  business  is  best  seen  in  the  tabular  state- 


(a)  Hitchcock  v.  Coker,  6  Ad.  ft  E. 
4»8  (Ex.  Ch.)  which  also  settles  that 
a  limit  in  time  is  not  iodiBpensable ; 
Oravdy  ▼.  Barnard^  18  £q.  518. 
But  it  is  a  point  to  be  considered  in 
every  case  whether  the  provisions  as 
to  time  are  sach  as  to  make  the 
agreement  one  that  is  not  to  be  per- 
formed within  a  year,  so  that  it  must 
satisfy  the  requirements  of  s.  4  of 


the  Statute  of  Frauds:  see  Davey 
V.  Shannon^  4  Ex.  D.  81. 

(6)  WcUlU  V.  Day,  2  M.  &  W. 
278. 

(c)  Leather  Cloth  Co,  v.  Lordont,  9 
Eq.  345,  353. 

(<f)  RounUon  v.  RouaQlon,  14  Ob. 
D.  851,  866  (Fry,  J.XdiBsenting  from 
AlUopp  V.  Whtatcroft,  15  Eq.  59 
(Wickens,  V.C.) 
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ment  of  cases  (down  to  1854)  subjoined  to  the  report  of 
Avery  v.  Laiigford  (a).  It  may  be  convenient  to  add  the 
later  decisions  in  the  same  form. 

Restriction  held  Beaaonable, 


Name  and  Date  of 


1856.  Dendy  v. 
ffemiermm{b),U 
Ex.  194, 24  L.  J. 
824. 


1856.  J&ne$  v. 
Leea,  1  H.  ft  N. 
189,  26  L.  J. 
Ex.9. 


1867.  BenweU  v. 
Imu,  24  Bmt. 
807. 

1859.  Mnmford  v. 
CfahiHff,  7  C.  B. 
N.  S.  806,  29 
L.  J.  C.  P.  106. 


1863.  ffarms  v. 
Paraoiu,  32Be&v. 
828. 

1868.  ClarkmmY. 
Edge,  83  Beav. 
227. 

1869.  CaU  V. 
Towrle,  4  Ch. 
654. 


Trade  or  Buatiii 


Solicitor. 


Maaufftctnre  or 
■ale  of  dttbbiiig 
and  roving  frames 
not  Stted  with 
plaintiff's  patent 
invention. 

Cowkeeper,    milk 
man,  milk*  seller, 
or  milk-carrier. 

Travelling  in  lace 
trade  for  any 
house  other  than 
plaintiff's. 


Hofae-hair 
factursr. 


Extent  of  Restriction 
in  Time. 


21  years  from  de- 
termination of 
defendant's  em- 
ployment as  ma- 
naging olerk  to 
plaiotiff. 

Continuanoe  of  de- 
fendant's licence 
from  plaintiff  to 
Qse  and  sell  the 
patented  InreD- 
tico. 

Con^naaoe  of  de- 
fendant's service 
with  plaintiff  and 
24  months  after. 

Unlimited. 


Oaa  meter  manu 
faotnrsr  and  gas 
engineer. 

Covenant  by  pur- 
chaser of  land 
that  vendor 
should  have  ex' 
elusive  right  of 
supplying  beer. 


Unlimited. 


T«ny< 
Unlimited. 


Extent  of  R«etrletlon 
in  Space. 


Table  of 


recent 

cases  (lince 

21      miles      from  Avsry  r. 
pariah  of  Tormo-  Lwigtord.) 
nam,  Torquay. 


E 


land?  (not  li- 


linffiandT 
mitedia 


Three  miles  from 
Charles  Street, 
Grosvenor  Sq. 


"  Any  part  of  the 
same  ground," 
i,e,  the  district 
in  which  defend- 
ant was  employed 
as  traveller  for 
plaintiffs. 

200  miles  from 
Birmingham, 

20  miles  from 
Croat  Peter  8t, 
Westminster. 

Any  pnbUc  house 
erected  on  the 
land. 


(a)  Kay  667.  W<MU  v.  Day,  2 
M.  &  W.  273,  did  not  decide  that  a 
covenant  unlimited  in  space  was  en- 
forceable, but  only  that  it  did  not 
prevent  an  independent  covenant  to 
pay  money  contained  in  the  same 
deed  from  being  enforced.  It  might 
have  been  held  valid  in  any  case  as 
being  incidental  to  a  contract  of 


service;  but  this  is  immaterial  if 
the  view  taken  by  Fry,  J.  in  Ant* 
tiUon  V.  RoutUUm  (last  note)  is 
accepted. 

(6)  Whether  an  agreement  not 
to  retide  at  a  given  place  as  well 
as  not  to  carry  on  business  be  good, 
quosre. 
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Restriction  hdd  Reasanahle. 


Name  and  Date  of 
Case. 


Trade  or  Buaineas. 


lS69.Le(UherCloth 
Co.Y.Lor9ant(a)^ 
9  Eq.  845. 


1874.  Qraody  v. 
Barnard,  18  Eq. 
5}S. 

1876.  Printing  is 
Numerical  Re- 
gistering Co.  V. 
Sampaon,  19  Eq. 
462. 


1875.  May  v. 
(TNeai,  W.  N. 
179. 


Mannfactiire  or 
sale  of  patent 
leather  clotn. 


Extent  of  Restriction 
in  Time. 


Unlimited. 


Sargeon. 


Agreement  bj 
vendor  of  patent 
to  assign  to  pur- 
chaser all  alter- 
aoQuired  patent 
rights  of  like 
nature. 

Solicitor  (cove 
nant  in  cderk's 
artidee). 


So  long  as  plaintiff 
or  his  assigns 
should  cany  on 
business. 

Lifetime  of  ven- 
dors. 


1879.  Davey  v. 
Shanium,  4  Ex. 
D.  81  (no  objec- 
tion taken). 

1880.  Rouniionr, 
Bouaillon^U  CK 
D. 851. 


Unlimited. 


Extent  of  Restriction 
in  Space. 


Europe ;  but  to  be 
construed  as  = 
Great  Britain  or 
United  Kingdom, 
<em6/^8eeatp.851 . 

Parish  of  Newick 
&  10  mUes  round, 
excepting  the 
town  of  Lewes. 

Europe. 


Outfitter   and 
tailor. 


Travelling  in 
diampagne  trade: 
setting  up  or  en- 
tering into  part- 
nership in  same 
trade. 


Unlimited    (taken 
by  the  Court  i 
for  joint  lives  of 
plaintiff  and  de- 
fendant). 

Two  years  after 
leaving  plaintiff^s 
service  as  to  tra- 
velling :  ten  as  to 
dealing  on  own 
account. 


London,  Middle- 
sex and  Essex ; 
and  unlimited  as 
to  acting  for 
clients  of  plain- 
tiff's firm,  or  any 
one  who  had  been 
such  client  during 
the  term  of  the 
articles. 

Five  miles  from 
Devonport. 


Unlimited. 


(a)  See  p.  882  above. 
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Restriction  held  Unreasonable. 


Kameand  Date  of 


1872.  AlUopp  T. 
Wheaierofi,  16 
Kq.  69(a). 


Tnde  or  Bustai«M. 


*'  SluOl  not  di- 
reoily  or  indi- 
rectlj  Bell,  pro- 
cure orden  for 
the  lale,  or  re 
cominend,  or  be 
in  ADY  wise  oon- 
oemed  or  engaged 
in  the  lale  or 
reoommendndon . 
.  .  .  of  any 
Burton  ale,  kc, 
or  of  any  ale,  Ac., 
brewed  at  Barton 
or  offered  for  aale 
at  such,"  other 
than  ale,  kc., 
brewed  by  plain- 
tiffs. 


Extent  of  Iteitiictioii  Extent  of  RertHctioa 
in  Time.  {  in 


Daring       defend-  Unlimited, 
ant's  MTYiee  with, 
plaintiff!  and  two 
yearv  after.  i 


It  is  now  settled,  after  some  little  uncertaintj,  thatMearare* 
distances  specified  in  contracts  of  this  kind  are  to  be  mea-  ^^^^ 
sured  as  the  crow  flies,  i,e,  in  a  straight  line  on  the  map, 
neglecting  curvature  and  inequalities  of  surface.  This  is 
only  a  rule  of  constniction,  and  the  parties  may  prescribe 
another  measurement  if  they  think  fit,  such  as  the  nearest 
mode  of  access  (6). 

It  is  clear  law  that  a  contract  to  serve  in  a  particular  Contnct 
business  for  an  indefinite  time,  or  even  for  life,  is  not  void  ^  ^^not 
as  in  restraint  of  trade  or  on  any  other  ground  of  public  inralid. 
policy  (c).     It  would  not  be  competent  to  the  parties, 
however,  to  attach  servile  incidents  to  the  contract,  such  as 
unlimited  rights  of  personal  control  and  correction,  or  over 
the  servant's  property  (d).    By  the  French  law  indefinite 


(a)  This  appears  to  be  in  direct 
ooniUct  with  RoutSUm  v.  RomilUmf 
iupra, 

(&)  Mom/Ui  r.  Cole,  L.  R.  7  Ex. 
70,  in  Ex.  Ch.  8  Ex.  82. 

(<•)  WaliU  V.  Day,  2  11   &  W. 


278, 1  Sm.  L.  C.  877—8.  The  law 
of  Sootland  is  iq[>parentiy  the  came 
aooording  to  the  modem  authoritiee. 
{d)  See  Hargraye's  argument  in 
8ommer$eU*t  ca.  20  St  T.  49,  66. 
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Contract  contracts  of  service  are  not  allowed  (a).  It  is  undisputed 
elusive  that  an  agreement  by  A.  to  work  for  nobody  but  B.  in  A/s 
service       particular  trade,  even  for  a  limited  time,  would  be  void  in 

must  De  ,  •        •  -Tk  J 

mutual  the  absence  of  a  reciprocal  obligation  upon  B.  to  employ 
A.  (6).  But  a  promise  by  B.  to  employ  A.  may  be  collected 
from  the  whole  tenor  of  the  agreement  between  them,  and 
so  make  the  agreement  good,  without  any  express  words  to 
that  eflfect  (c). 

D.  The  jvdicial  treatment  of  unlawful  agreements  in 

general, 

D.  Rules  Thus  far  of  the  various  specific  grounds  on  which  agree- 
me^^**^  ments  are  held  unlawful.  It  remains  for  us  to  give  as 
unlawful  briefly  as  may  be  the  rules  which  govern  our  Courts  in 
J^^  In  dealing  with  them,  and  which  are  almost  without  exception 
general  independent  of  the  particular  ground  of  illegality.  The 
general  principle,  of  course,  is  that  an  unlawful  agreement 
cannot  be  enforced.  But  this  alone  is  insufficient.  We 
still  have  to  settle  more  fully  what  is  meant  by  an  unlaw- 
ful agreement.  For  an  agreement  is  the  complex  result  of 
distinct  elements,  and  the  illegality  must  attach  to  one  or 
more  of  those  elements  in  particular.  It  is  material  whether 
it  be  found  in  the  promise,  the  consideration,  or  the  ultimate 
purpose.  Again  there  are  questions  of  evidence  and  pro- 
cedure for  which  auxiliary  rules  are  needed  within  the 
bounds  of  purely  municipal  law.  Moreover  when  the 
jurisdictions  within  which  a  contract  is  made,  is  to  be  per- 
formed, and  is  sued  upon,  do  not  coincide,  it  has  to  be 
ascertained  by  what  local  law  the  validity  of  the  contract 
shall  be  determined  (conflict  of  laws  in  space) :  again  the 
law  may  be  changed  between  the  time  of  making  the  con- 
tract and  the  time  of  performance  (conflict  of  laws  in  time, 
as  it  has  been  called). 

(a)  Cod.  Civ.  1780 :   On  ne  peut  similar  doctrine  as  to  promises  of 

engager  see  services  qu'  2k  temps,  ou  marriage,  supra, 

pour  une  entreprise  determinie :  so  (e)  Pilkmgttm  v.  SccU,  16  M.  & 

the  Italian  Code,  1628.  W.  657.     Cp.  UarOey  v.  CnmrnvngB^ 

{h)  See  next  note,   and  cp.  the  5  C.  B.  247. 
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This  general  division  is  a  rough  one,  but  will  serve  to 
guide  the  arrangement  of  the  following  statement. 

UnlawfulTiesa  of  agreefnient  as  determined  by  particular 

elements. 

1.  A  lawful  promise  made  for  a  lawful  consideration  is  l*  Incle- 
not  invalid  only  by  reason  of  an  unlawful  promise  being  ^iJi^ 
made  at  the  same  time  and  for  the  same  consideration.       J**™®  ^^' 

In  PigoVs  case  (a)  it  was  resolved  that  if  some  of  the  aome  un- 
covenants  of  an  indenture  or  of  the  conditions  indorsed  }j[|J^^  i 
upon  a  bond  are  against  law,  and  some  good  and  lawful,  ones  cad  be 
the  covenants  or  conditions  which  are  against  law  are  void 
a&  initio  and  the  others  stand  good.  Accordingly  "  from 
Pigot's  case,  6  Co.  Rep.  26  (6),  to  the  latest  authorities  it 
has  always  been  held  that  when  there  are  contained  in  the 
same  instrument  distinct  engagements  by  which  a  party 
binds  himself  to  do  certain  acts,  some  of  which  are  legal 
and  some  illegal  at  common  law,  the  performance  of  those 
which  are  legal  may  be  enforced,  though  the  performance 
of  those  which  are  illegal  cannot "  (c).  And  where  a 
transaction  partly  valid  and  partly  not  is  deliberately 
separated  by  the  parties  into  two  agreements,  one  expressing 
the  valid  and  the  other  the  invalid  part ;  there  a  party  who 
is  called  upon  to  perform  his  part  of  that  agreement  which 
is  on  the  face  of  it  valid  cannot  be  heard  to  say  that  the 
transaction  as  a  whole  is  unlawful  and  void  (c2). 

It  was  formerly  supposed  that  where  a  deed  is  void  in 
part  by  statute  it  is  void  altogether :  but  this  is  not  so. 
"  Where  you  cannot  sever  the  illegal  from  the  legal  part  of 
a  covenant,  the  contract  is  altogether  void  ;  but  where  you 
can  sever  them,  whether  the  illegality  be  created  by  statute 
or  by  the  common  law,  you  may  reject  the  bad  part  and 
retain  the  good  "  {e), 

(a)  11  Co.  Rep.  27  6.  (ei)  Odeua Tramway $Co,r,Mendd 

(h)  Sic  in  the  report.    Parts  11,  (C.A.),  8  Gh.  D.  235. 

12,  and  13  of  Coke's  Reports  form  (e)  Per  WiUes,  J.  Pickering  v. 

vol.  6  in  the  edition  of  1826.  Hfraambe  Ry.  Co.y  L.  R.  3  C.  P.  at 

(c)  Bank  of  Aust/rckLsia  Y.Br eUUUj  p.  250. 
6Moo.  P.  C.  152,  201. 

7i 
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2.  Unlaw-  2.  If  any  part  of  the  consideration  for  a  promise  or  set 
Bidention  of  promises  is  unlawful,  the  whole  agreement  is  void. 

or  part  a  YoT  it  is  impossible  in  such  case  to  apportion  the  weight 

ddcoration  of  each  part  of  the  consideration  in  inducing  the  pro- 

the  whole  ^^®® "  (^)-     ^^  Other  words,  where  independent  promises 

agreement  are  in  part  lawful  and  in  part  unlawful,  those  which  are 

la^vful  can  be  enforced  ;  but  where  any  part  of  an  entire 

consideration  is  unlawful,  all  promises  founded  upon  it  are 

void. 

3.  Agree-       3.  When  the  immediate  object  of  an  agreement  is  unlaw- 

"oW*^oBe  ^^  ^^^  agreement  is  void. 

impQediate  This  is  an  elementary  proposition,  for  which  it  is  never- 
unlawful,  theless  rather  difficult  to  find  unexceptionable  words.  We 
mean  it  to  cover  only  those  cases  where  either  the  agree- 
ment could  not  be  perfoimed  without  doing  some  act 
unlawful  in  itself,  or  the  performance  is  in  itself  lawful,  but 
on  grounds  of  public  policy  is  not  allowed  to  be  made  a 
matter  of  contract.  The  statement  is  material  chiefly  for 
the  sake  of  the  contrasted  class  of  cases  under  the  next 
rule. 

4.  Where  4.  When  the  immediate  object  or  consideration  of  an 
oWect  not  ^•'greement  is  not  unlawfiil,  but  the  intention  of  one  or  both 
unlawful,    parties  in  making  it  is  unlawful,  then — 

intention  ^^  ^^  Unlawful  intention  is  at  the  date  of  the  agreement 

of  both  common  to  both  parties,  or  entertained  by  one  party  to  the 

of  one  knowledge  of  the  other,  the  agreement  is  void. 

^^^  tQ  If  the  unlawful  intention  of  one  party  is  not  known  to 

the  other,  the  Other  at  the  date  of  the  agreement,  there  is  a  contract 

agroOTient  voidable  at  the  option  of  the  innocent  party  if  he  discovers 

^°;^  • ,  ,  that  intention  at  any  time  before  the  contract  is  executed. 

unlawful  "^ 

of  one  not  Here  it  is  necessary  to  consider  what  sort  of  connexion 
known  at    ^^  ^^  subiect-matter  of  the  aereement  with  an  unlawful 

timemakes  •*  ,  °  i       r  i    •  • 

contract     plan  or  purpose  is  enough  to  show  an  unlawful  intention 

(a)  Leake  on  Contracts  (Ist  ed.),  foregoing  rule  this  must  be  limited 
409.  WaiU  v.  Jones^  1  Bing.  N.  G.  to  cases  where  the  consideration  is 
ti56|  662.    To  be  copsistent  with  the      really  in8e|)arable, 
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that  will  vitiate  the  afireeroent  itself.     This  is  not  alwavs  voidable  At 
easy  to  determine.     In  the  words  of  the  Supreme  Court  of  opUon. 
the  United  States:—  ^*»*!  , 

.  .ii        1  1  •  constitutes 

*'  Questions  upon  illegal  contracts  have  arisen  very  odeu  unlawful 
both  in  England  and  in  this  country;  and  no  principle  isj^^g^ch*" 
better  settled  than  that  no  action  can  be  maintained  on  a  cases, 
contract  the  consideration  of  which  is  either  wicked  in 
itself  or  prohibited  by  law.     How  far  this  principle  is  to 
affect  subsequent  or  collateral  contracts,  the  direct  and 
immediate  consideration  of  which  is  not  immoral  or  illegal, 
is  a  question  of  considerable  intricacy  "  (a) :  or  perhaps  we 
should  rather  say  it  is  a  question  on  which  any  attempt  to 
lay  down  fixed  and  exhaustive  rules  in  detail  must  lead  to 
considerable  intricacy:  at  the  date  of  these  remarks  how- 
ever (1826)  the  law  wa«  much  less  clear  on  specific  points 
than  it  is  now. 

We  have  in  the  first  place  a  well  marked  class  of  trans-  Intention 
actions  where  there  is  an  agreement  for  the  transfer  of  pr^erty 
property  or  possession  for  a  lawful  consideration,  but  for  P^rohssed, 
the  purpose  of  an  unlawful  use  being  made  of  it.     All  uuiawful 
agreements  incident  to  such  a  transaction  are  void ;  and  it  ^^' 
does  not  matter  whether  the  unlawful  purpose  is  in  fact 
carried  out  or  not  (h).     The  later  authorities  show  that  the 
agreement  is  void,  not  merely  if  the  unlawful  use  of  the 
subject-matter  is  part  of  the  bargain,  but  if  the  intention 
of  the  one  party  so  to  use  it  is  known  to  the  other  at  the 
time  of  the  agreement  (c).     Thus  money  lent  to  be  used 
in  an  unlawful  manner  cannot  be  recovered  (cZ).    It  is  tnie 
that  money  lent  to  pay  bets  can  be  recovered,  but  that,  «as 
we  have  seen,  is  because  there  is  nothuig  unlawful   in 
either  making  a  bet  or  paying  it  if  lost,  though  the  pay- 
ment cannot  be  enforced.     If  goods  are  sold  by  a  vendor 
who  knows  that  the  purchaser  means  to  apply  them  to  an 

(a)  Armrirong  v.  ToUrt  11  Wheat.  (c)  Pearee  v.  Brooks,  L.  R.  1  Ex. 

at  p.  272.  213. 

<6)  Oas   Light   ds    Coke    Co.    v.  (d)  Cannan  v.  Bryce,  3  K  &  Aid. 

Turner,  5  Bing.  N.  C.  666,  in  Kx.  17», 
Ch.  6  i6.  324. 

7.Z 
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Option 
of  party 
innocent 


illegal  or  immoral  purpose,  he  cannot  recover  the  price :  it 
is  the  same  of  letting  goods  on  hire  (a).  If  a  building  is 
demised  in  order  to  be  used  in  a  manner  forbidden  by  a 
Building  Act,  the  lessor  cannot  recover  on  any  covenant  in 
the  lease  (&).  And  in  like  manner  if  the  lessee  of  a  house 
.  which  to  his  knowledge  is  used  by  the  occupiers  for  im- 
moral purposes  assigns  the  lease,  knowing  that  the  assignee 
means  to  continue  the  same  use,  he  cannot  recover  on  the 
assignee's  covenant  to  indemnify  him  against  the  covenants 
of  the  original  lease  (c).  It  does  not  matter  whether  the 
seller  or  lessor  docs  or  does  not  expect  to  be  paid  out  of 
the  fruits  of  the  illegal  use  of  the  property  (a). 

An  owner  of  property  who  has  contracted  to  sell  or  let 
it,  but  finds  afterwards  that  the  other  party  means  to  use 
in  the  first  it  for  an  unlawful  purpose,  is  entitled  (if  not  bound)  to 
avoid  the  **  rescind  the  contract ;  nor  is  he  bound  to  give  his  reason  at 
contract  on  tliQ  time  of  refusing  to  perform  it.  He  may  justify  the 
ingsuch  refusal  afterwards  by  showing  the  unlawful  purpose, 
intention,   ^liough  he   Originally  gave   no   reason  at  all,  or  even  a 

different  reason  (d). 
But  an  But  a  completely  executed  transfer  of  property  or  an 

transfer  of  interest  in  property,  though  made  on  an  unlawful  con- 
possession  sideration,   or,  it  is  conceived,  for  an   unlawful  purpose 

remains  _  ...  . 

good.  known  to  both  parties,  is  valid  both  at  law  and  in 
equity  (e),  and  cannot  afterwards  be  set  aside.  And  an 
innocent  party  who  discovers  the  unlawful  intention  of  the 
other  a-fter  possession  has  been  delivered  under  the  con- 
tract is  not  entitled  to  treat  the  transaction  as  void  and 
resume  possession  (/). 

As  with  contracts  voidable  on  other  grounds,  this  rule 


(a)  Pearee  v.  Brooks,  L.  E.  1  Ex. 
218. 

(6)  Gaa  Light  <0  Coke  Co,  v. 
Twmer,  6  Bing.  N.  C.  666,  in  Ex. 
Gh.  6 1&.  324. 

(c)  Smit/i  V.  WJdle,  1  Eq.  626. 

(c^)  Cowan  v.  MUboum,  L.  B.  2 
Ex.  230,  see  per  Bramwell,  B. 
ad  fin, 

(e)  Ayerst  v.  Jenkins,  16  Eq.  257. 


(/)  Feret  ▼.  HiU,  15  C.  B.  207, 
23  L.  J.  C.  F.  185,  where  an  in- 
terest in  realty  had  passed ;  bnt  qu. 
if  the  lessor  oonld  not  have  had  the 
lease  set  aside  in  equity.  As  to 
chattels,  contra  per  Martin,  B.  in 
Pearee  v.  Brooks,  L.  R.  1  Ex.  217 ; 
biit  this  seems  unsupported  :  see 
L.  R.  4  Q.  B.  811,  315. 
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applies,  it  is  conceived,  only  where  an  interest  in  possession 
has  been  given  by  conveyance  or  delivery.  The  vendor 
who  had  sold  goods  so  as  to  pass  the  general  property,  but 
without  delivery,  or  the  lessor  who  had  executed  a  demise 
to  take  effect  at  a  future  day,  might  rescind  the  contract 
and  stand  remitted  to  his  original  possession  on  learning 
the  unlawful  use  of  the  property  designed  by  the  pur- 
chaser or  lessee. 

On  the  same  principle  an  insurance  on  a  ship  or  goods  IiMra»n<» 
is  void  if  the  voyage  covered  by  the  insurance  is  to  the  voyage 
knowledge  of  the  owner  unlawful  (which  may  happen  by  ujf^jj^ 
the  omission  of  the  statutory  requirements  enacted  for  the  of  owner, 
protection  of  seamen  and  passengers,  as  well  as  in  the 
case  of  trading  with  enemies  or  the  like).     *'  Where  the 
object  of  an  Act  of  Parliament  is  to  prohibit  a  voyage, 
the  illegality  attaching  to  the  illegal  voyage  attaches  also  to 
the  policy  covering  the  voyage,"  if  the  illegality  be  known 
to  the  assured.    But  acts  of  the  master  or  other  persons 
not  known  to  the  owner  do  not  vitiate  the  policy,  though 
they  may  be  such  as  to  render  the  voyage  illegal  (a). 

An  agreement  may  be  made  void  by  its  connexion  with  Agree- 
an  unlawful  purpose,  though  subsequent  to  the  execution  connected 
of  it.  ^*^  ^"*  , 

subsequent 

To  have  that  effect,  however,  the  connexion  must  be  to  an 
something  more  than  a  mere  conjunction  of  circumstances  J^J^. 
into  which  the  unlawful  transaction  enters  so  that  without  tion. 
it  there  would  have  been  no  occasion  for  the  agreement.  ^^^^   ^  . 
It  must  amount  to  a  unity  of  design  and  purpose  such  not  void 


(a)  WUwn  y.  Rankin,  L.  B.  1  Q. 
6.  163  (Ex.  Ch.);  Dudgeon  v.  Pem- 
broke, L.  R.  9  Q.  B.  581,  585,  per 
Quain,  J.,  and  authorities  there 
referred  to.  Cp.  further,  on  the 
general  head  of  agreements  made 
with  an  unlawful  purpose,  Hanauer 
T.  Doane,  12  Wallace  (Sup.  Of. 
IT.  S.)  842 :  in  SproU  v.  Z7.  S,  20 
ib,  459,  it  was  held  that  a  buyer  of 
cotton  from  the  Confederate  GoTom- 
ment,  knowing  that  the  purchase- 


money  would  be  applied  in  support 
of  the  rebellion,  could  not  be  recog- 
nized by  the  U.  S.  courts  as  owner 
of  the  cotton  :  diss.  Field,  J.  on  the 
grounds  (which  seem  right)  that  it 
was  a  question  not  of  contract  but  of 
ownership,  and  that  in  deciding  on 
title  to  personal  property  the  de 
fada  government  existing  at  the 
time  and  place  of  the  transaction 
must  be  regarded. 
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unleas  an  that  the  agreement  is  really  part  and  parcel  of  one  entire 
part  of  unlawful  scheme.  This  is  well  shown  by  some  cases 
u^awful  decided  in  the  Supreme  Court  of  the  United  States,  and 
CAiies  in  spreading  over  a  considerable  time.  They  are  the  more 
CourVCr.S.  worth  special  notice  as  they  are  unlike  anything  in  our 
Armstrong  own  books.  In  Ai^mstrong  v.  Toler  (a)  the  point,  as  put 
&c.  '  by  the  Court  in  a  slightly  simplified  form,  was  this :  "  A. 
during  a  war  contrives  a  plan  for  importing  goods  on  his 
own  account  from  the  country  of  the  enemy,  and  goods  are 
sent  to  B.  by  the  same  vessel  A.  at  the  request  of  B. 
becomes  surety  for  the  payment  of  the  duties  [in  fact  a 
commuted  pajrment  in  lieu  of  confiscation  of  the  goods 
themselves]  which  accrue  on  the  goods  of  B.,  and  is  com- 
pelled to  pay  them;  can  he  maintain  an  action  on  the  pro- 
mise of  B.  to  return  this  money  ? "  The  answer  is  that  he 
can,  for  the  "  contract  made  with  the  government  for  the 
payment  of  duties  is  a  substantive  independent  contract 
entirely  distinct  from  the  unlawful  importation/*.  But  it 
would  be  othenvise  if  the  goods  had  been  imported  on  a 
joint  adventure  by  A.  and  B.  In  McBlair  v.  Gibbea  (b)  an 
assignment  of  shares  in  a  company  was  held  good  as 
between  the  parties  though  the  company  had  been  origi- 
nally formed  for  the  unlawful  purpose  of  supporting  the 
Mexicans  against  the  Spanish  Government  before  the  in- 
dependence of  Mexico  was  recognized  by  the  United  States. 
In  Miltenhergery.  Cooke  (c)  the  facts  were  these.  In  18C6 
a  collector  of  United  States  revenue  in  Mississippi  took  bills 
in  payment  when  he  ought  to  have  taken  coin,  his  reason 
being  that  the  state  of  the  country  made  it  still  unsafe  to 
have  much  coin  in  hand.  In  account  with  the  government 
he  charged  himself  and  was  charged  with  the  amount  as  if 
paid  in  coin.  Then  he  sued  the  acceptors  on  the  bills,  and 
it  was  held  there  was  no  such  illegality  as  to  prevent 
him  from  recovering.  If  the  mode  of  payment  was  a 
breach  of  duty  as  against  the  Federal  government,  it  was 

(a)  11  Wheaton  258,  269.  (r)  18  Wallaoe  421. 

(6)  17  Howard  282. 
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open   to  the    government  alone   to   take   any   objection 
to  it. 

We  return  to  our  own  Courts  for  a  case  where  on  the  FUher  r. 
other  hand  the  close  connexion  with  an  illegal  design  was  i^^  £x.  Cb. 
established  and  the  agreement  held  bad.  In  Finher  v. 
Bridges  (a)  the  plaintiff  sued  the  defendant  on  a  simple 
covenant  to  pay  money.  The  defence  was  that  the  cove- 
nant was  in  fact  given  to  secure  payment  of  part  of  the 
purchase-money  of  certain  leasehold  property  assigned  by 
the  plaintiff  to  the  defendant  in  pursuance  of  an  unlawful 
agreement  that  the  land  should  be  resold  by  lottery  contrary 
to  the  Statute  (h).  The  Court  of  Queen's  Bench  held 
unanimously  that  the  covenant  was  good,  as  there  was 
nothing  wrong  in  paying  the  money,  even  if  the  unlawful 
purpose  of  the  original  agreement  had  in  fact  been 
executed:  and  the  case  was  likened  to  a  bond  given  in 
consideration  of  past  cohabitation.  But  the  Court  of 
Exchequer  Chamber  unanimously  reversed  this  judgment, 
holding  that  the  covenant  was  in  substance  part  of  an 
illegal  transaction,  whether  actually  given  in  pursuance  of 
the  first  agreement  or  not.  "  It  is  clear  that  the  covenant 
was  given  for  payment  of  the  purchase-money.  It  springs 
from  and  is  a  creature  of  the  illegal  agreement;  and  as  the 
law  would  not  enforce  the  original  contract,  so  neither  will 
it  allow  the  parties  to  enforce  a  security  for  the  purchase- 
money  which  by  the  original  bargain  was  tainted  with 
illegality."  They  further  pointed  out  that  the  case  of  a 
bond  given  for  past  cohabitation  was  not  analogous,  in- 
asmuch as  past  cohabitation  is  not  an  illegal  considera- 
tion but  no  consideration  at  all.  But  ''  if  an  agreement 
had  been  made  to  pay  a  sum  of  money  in  consideration  of 
future  cohabitation,  and  after  cohabitation,  the  money 
being  impaid,  a  bond  had  been  given  to  secure  that 
money,  that  would  be  the  same  case  as  this ;  and  such  a 
bond  could  not  under  such  circumstances  be  enforced." 

(a)  2  E.  &  B.  118,  22  L.  J.  Q.  B.      23  L.  J.  Q.  B.  276. 
270 ;  in  Ex.  Ch.   3  E.  A:  B.  042,  (6)  12  Geo.  2,  c.  28,  a.  1. 
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Mnciple  The  principle  of  this  judgment  has  been  criticized  by 
judgment  Considerable  authority  as  "  vague  in  itself  and  dangerous 
as  a  precedent "  (a).  The  actual  decision,  however,  does 
not  appear  to  require  anything  wider  than  this — ^that 
where  a  claim  for  the  payment  of  money  as  on  a  simple 
contract  would  be  bad  on  the  ground  of  illegality,  a  sub- 
sequent security  for  the  same  payment,  whether  given  in 
pursuance  of  the  original  agreement  or  not,  is  likewise 
not  enforceable :  or,  more  shortly — 

6.  Security  5.  Any  security  for  the  payment  of  money  under  an 
meiSa^'  unlawful  agreement  is  itself  void,  even  if  the  giving  of  the 
under  security  was  not  part  of  the  original  agreement, 
agreement  To  this  extent  at  least  the  principle  of  Fisher  v.  Bridges 
^  fy^J  has  been  repeatedly  acted  on  (6).  In  Geere  v.  Mare  (b)  a 
the  policy  of  assurance  was  assigned  by  deed  as  a  further 

^HMment.  security  for  the  payment  of  a  bill  of  exchange.  The  bill 
itself  was  given  to  secure  a  payment  by  way  of  fraudulent 
preference  to  a  particular  creditor,  and  accepted  not  by 
the  debtor  himself  but  by  a  third  person.  It  was  held, 
both  on  principle  and  on  the  authority  of  Fisher  v.  Bridges, 
that  the  deed  could  not  be  enforced.  Again  in  Clay  v. 
Bay  (6)  two  promissory  notes  were  secretly  given  by  a 
compounding  debtor  to  a  creditor  for  a  sum  in  excess  of 
the  amount  of  the  composition.  Judgment  was  obtained 
in  an  action  on  one  of  these  notes.  In  consideration  of 
proceedings  being  stayed  and  the  notes  given  up  a  third 
person  gave  a  guaranty  to  the  creditor  for  the  amount :  it 
was  held  that  on  this  guaranty  no  action  could  be  main- 
tained. 

This  is  a  convenient  place  to  state  a  rule  of  a  more 
special  kind  which  has  already  been  assumed  in  the  dis- 
cussion of  various  instances  of  illegality,  and  the  necessity 
of  which  is  obvious :  namely : — 

(a)  1  Sm.  L.  C.  400.  Afore,  2  H.  &  C.  889,  88  L.  J.  Ex. 

(6)  Orceme  v.   Wroughton,  11  Ex.      60;  Cflay  v.  Jiay,  17  C.  B.  N.  S. 
146,  24  L.  J.  Ex.  265 ;  Oeere  v.      188. 
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5  a.  If  the  condition  of  a  bond  is  unlawful,  the  whole  ^,  ^*^* 
bond  is  void  (a).  unUwful 

oondition 
is  wholly 

Rtdea  of  Evidence  arid  Procedure  touching  Unlawful    ''^^ 

Agreements. 

6.  Extrinsic  evidence  is  always  admissible  to  show  that  6.  lUega- 
the  object  or  consideration  of  an  agreement  is  in  fact  ^*^^be 

illegal.  Bhown  by 

This  is  an  elementary  rule  established  by  decisions  both  evidence, 
at  law  (&)  and  in  equity  (o).     Even  a  document  which  for 
want  of  a  stamp  would  not  be  available  to  establish  any 
right  is  admissible  to  prove  the  illegal  nature  of  the  trans- 
action to  which  it  belongs  (c2). 

But  where  the  immediate  object  of  the  agreement  (in 
the  sense  explained  above)  is  not  unlawful,  we  have  to 
bear  in  mind  a  qualifying  rule  which  has  been  thus 
stated: 

6  a.''  When  it  is  Bought  to  avoid  an  agreement  not  being  in  itself  6  a.  Where 

nnlawfdl  on  the  ground  of  its  being  meant  as  part  of  aa  unlawful  °°l<^^f"^ 

scheme  or  to  cany  out  an  unlawful  object,  it  must  be  shown  that  ^  JJeijed 

such  was  the  intention  of  the  parties  at  the  time  of  making  the  it  must  Im 

agreement "  (e).  shown  to 

have 

The  fact  that  unlawful  means  are  used  in  performing  an  Ste^  ** 
agreement  which  is  prvma  fade  lawful  and  capable  of  agreement, 
being  lawfully  performed  does  not  of  itself  make  the  agree-  quent 
ment  unlawful  (/).     This  or  other  subsequent  conduct  of  ^^"^^^  ®^ 
the  parties  in  the  matter  of  the  agreement  may  be  evi-  may  be 
dence,  but  evidence  only,  that  a  violation  of  the  law  was  ^^rf^ 


(a)  Co.  lit  206  h,  Shepp.  Touch. 
872;  where  it  is  said  that  if  the 
matter  of  the  oondition  be  only 
malum  frchibUiwtt^  the  obligation  iii 
absolute  (as  if  the  condition  were 
merely  impossible)  :  but  this  dis- 
tinction is  now  clearly  not  law : 
see  Duvergier  y.  Fdlowz,  10  B.  ft  C. 
826. 

(b)  OdUim  t.  Mantem,  1  Sm.  L. 
C  869 

(e)  keyneU  t.  I^iff,  1  D.  M.  G. 


660,  672,  per  Knight  Bruce,  L.  J. 

[d)  Coppack  V.  £<noer,  4  M.  ft  W. 
861. 

(«)  Lord  Howden  v.  Simptoru  10 
A.  ft  E.  798,  818. 

(/)  A  subsequent  agreement  to 
vary  the  performance  of  a  contract 
in  a  way  that  would  make  it  un- 
lawful is  merely  inoperative,  and 
leaves  the  original  contract  in  force : 
City  ofMem^U  v.  Brovm^  20  Wal- 
lace  289. 
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unlawfnl  part  of  their  original  intention,  and  whether  it  was  so  is 
a  pure  question  of  fact  (a).  The  omission  of  statutorj' 
requisites  in  carrying  on  a  partnership  business  is  con- 
sistent with  the  contract  of  partnership  itself  being  lawful ; 
but  if  it  is  shown  as  a  fact  that  there  was  from  the  first  a 
secret  agreement  to  carry  on  the  business  in  an  illegal 
manner,  the  whole  must  be  taken  as  one  illegal  trans- 
action (6).  Again,  it  is  no  answer  to  a  claim  for  an  account 
of  partnership  profits  that  there  was  some  collateral  breach 
of  the  law  in  the  particular  transaction  in  which  they  were 
earned  (c).  Where  a  duly  enrolled  deed  inter  vivos  pur- 
ported to  create  a  rent-charge  for  charitable  purposes,  but 
the  deed  remained  in  the  grantor's  keeping,  no  pajonent 
was  made  during  his  lifetime,  nor  was  the  existence  of  the 
deed  communicated  to  the  persons  interested,  and  the 
conduct  of  the  parties  otherwise  showed  an  understanding 
that  the  deed  should  not  take  effect  tUl  after  the  grantor's 
death,  it  was  set  aside  as  an  evasion  of  the  Mortmain 
Act  (d).  Again,  an  agreement  is  not  unlawful  merely 
because  something  remains  to  be  done  by  one  of  the 
parties  in  order  to  make  the  performance  of  the  agreement 
or  of  some  part  of  it  lawful,  such  as  obtaining  a  licence 
from  the  Crown  (e). 

In  the  recent  case  of  Wavgh  v.  Moi*ri8  (/)  it  was  agreed 
by  charter-party  that  a  ship  then  at  Trouville  should  go 
thence  with  a  cargo  of  hay  to  London,  and  all  cargo  was 
mtention*^  to  be  brought  and  taken  from  the  ship  alongside.  Before 
whether  ^he  date  of  the  charter-party  an  Order  in  Council  had 
know  the  been  made  and  published  under  the  Contagious  Diseases 
(Animals)  Act  1869,  prohibiting  the  landing  of  hay  from 


Waugh  V. 
Morris. 
Material 
on  the 


law. 


(a)  Fraser  v.  ffillj  1  McQu.  392. 

(b)  ArrMtTong  v.  Armtlrongf  3  M. 
&  K.  45,  64,  B.  c.  nom.  Armitrcng  v. 
LewU,  in  Ex.  Ch.  2  Cr.  &  M.  274, 
297.  Notwithstanding  what  is  here 
gaid  as  to  such  inferences  of  fact 
being  for  the  jury,  the  matter  seems 
to  have  been  Mt  at  large  for  the 
Court  in  Waugh  v.  MorrU,  L.  R.  8 


Q.  B.  202  (see  next  paragraph). 

(c)  Sharp  V.  Taylor,  2  Ph.  801. 

{d)   Way  ▼.  EaU,  2  Drew.  44. 

(e)  Sewell  ▼.  Royal  Exch.  Astur- 
ance  Co,  4  Taunt.  856  ;  Haines  v. 
Budiy  5  ib,  821 ;  cp.  Porter's  ca.  1 
Co.  Rep.  25  a,  the  like  as  to  a  con- 
dition in  a  devise. 

(/)  L.  R.  8  Q.  B.  202. 
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France  in  this  country.  The  parties  did  not  know  of  this, 
and  the  master  learnt  it  for  the  first  time  on  arriving  in 
the  Thames.  In  the  result  the  charterer  took  the  cargo 
from  alongside  the  ship  in  the  river  into  another  vessel 
and  exported  it,  as  he  lawfully  might,  but  after  consider- 
able delay.  The  shipowner  sued  him  for  demurrage,  and 
he  contended  that  the  contract  was  illegal  (though  it  had 
in  fact  been  lawfully  performed),  as  the  parties  had  in- 
tended it  to  be  performed  by  means  which  at  the  time  of 
the  contract  were  unlawful,  viz,  landing  the  hay  in  the 
port  of  London.  The  Court  however  refused  to  take  this 
view.  It  was  true  that  the  plaintiff  contemplated  and 
expected  that  the  hay  would  be  landed,  as  that  would  be 
the  natural  course  of  things.  But  the  landing  was  no 
part  of  the  contract,  and  if  the  plaintiff  had  had  before 
him  the  possibility  of  the  landing  being  forbidden,  he 
would  probably  have  expected  the  defendant  not  to 
break  the  law ;  as  in  fact  lie  did  not,  for  no  attempt  was 
made  to  land  the  goods. 

'*  We  quite  agree  tliat  where  a  contract  lb  to  do  a  thing  which 
cannot  be  performed  without  a  violation  of  the  law  it  is  void, 
whether  the  parties  knew  the  law  or  not  But  we  think  that  in 
order  to  avoid  a  contract  which  can  be  le«^y  performed  on  the 
ground  that  there  was  an  intention  to  perform  it  in  an  illegal 
manner,  it  is  necessary  to  shew  that  there  was  the  wicked  intention 
to  break  the  law;  and  if  this  be  so,  the  knowledge  of  what  the  law 
h  becomes  of  great  importance"  {a). 

A  still  more  recent  case  in  the  Queen  s  Bench  may  also 
be  referred  to  as  illustrating  the  general  rule  that  an  un- 
lawful intention  is  not  to  be  presumed.  It  is  not  illegal 
for  a  highway  board  to  give  a  licence  to  a  gas  company  to 
open  a  highway  within  the  board's  jurisdiction,  for  it  must 
be  taken  to  mean  that  they  are  to  do  it  so  as  not  to  create 
a  nuisance  (6). 

But  on  the  other  hand  where  an  agreement  is  prima  Where 

agreemeBi 

(a)  L.  R.  8  Q.  B.  207-8.  IlarroK  Gas  Co.  L.  R.  10  Q.  B.  92. 

(6)  Edgware  Highway  Board  v. 
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prima fa6e  fa^  illegal,  it  lies  on  the  party  seeking  to  enforce  it  to 
not  enough  show  that  the  intention  was  not  illegal  It  is  not  enough 
to  show     ^  show  a  mere  possibility  of  the  agreement  being  lawfully 

mere  po«-  .  . 

ribility  of  performed  in  particular  contingent  events.    "  If  there  be 

fornumor  ^^  ^'^  ^^®  ^^  *^®  agreement  an  illegal  intention,  the 
burden  lies  on  the  party  who  uses  expressions  prima  facie 
importing  an  illegal  purpose  to  show  that  the  intention 
was  legal "  (a). 

A>  to  We  now  come  to  the  rule,  which  we  will  first  state  pro- 

J^^®™*  visionally  in  a  general  form,  that  money  or  property  paid 
money  or    or  delivered  under  an  unlawful  agreement  cannot   be 

property.     j.g^yg,.gj  back 

This  rule  (which  is  subject  to  exceptions  to  be  presently 
stated)  is  the  chief  part,  though  not  quite  the  whole,  of 
what  is  meant  by  the  maxim  In  pari  delicto  potior  est 
condido  defendentis  (6).  To  some  extent  it  coincides 
with  the  more  general  rule  that  money  voluntarily  paid 
with  full  knowledge  of  all  material  facts  cannot  be  re- 
covered back.  However  the  principle  proper  to  this  class 
of  cases  is  that  persons  who  have  entered  into  dealings 
forbidden  by  the  law  must  not  expect  any  assistance  from 
the  law,  save  so  far  as  the  simple  refusal  to  enforce  such 
an  agreement  is  unavoidably  beneficial  to  the  party  sued 
upon  it.  As  it  is  sometimes  expressed,  the  Court  is  neutral 
between  the  parties.  The  matter  is  thus  put  by  Lord 
Mansfield : 


Iit)rd 
Mams* 
field's  ex 


"The  objection,  that  a  contract  is  immoral  or  illegal  as  between 

plaintiff  and  defendant,  soimds  at  all  times  very  ill  in  the  mouth  of 

»Liln*tr^"    the  defendant     It  is  not  for  his  sake,  however,  that  the  objection  is 

of  the  rule,  ever  allowed,  but  it  is  founded  in  general  principles  of  policy,  which 

the  defendant  has  the  advantage  of  contrary  to  the  real  justice  as 

between  him  and  the  plaintiff,  by  accident,  if  I  may  say  so.    The 


(a)  EoUand  v.  Hall,  1  B.  &;  Aid. 
58,  per  Abbott,  J. ;  AUkins  v.  Jupe, 
2  C.  P.  D.  876.  The  same  prin- 
dple  18  ezpreflsed  in  a  different  form 
by  PauluB :  *'  Item  quod  leges  fieri 
prohibent,  si  perpetuam  cauBam  ser- 
vatorum  eat,  oessat  obligatio  •    .    . 


qnamquam  etiam  ri  non  dt  perpetua 
causa  .  .  .  idem  dioendum  est, 
quia  statim  contra  mores  dt.'*  D. 
45.  1.  de  V.  o.  85  §  1. 

(6)  Cp.  D.  50.  17.  de  reg.  juris 
154,  C.  4.  7.  de  condict.  ob  tuxpeui 
cauaam,  2. 
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principle  of  public  policy  ia  this :  ao  dolo  modo  non  oritur  actio.  No 
Court  will  lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon 
an  immoral  or  an  illegal  act.  If  from  the  plaintiff's  own  stating  or 
otherwise  the  cause  of  action  appears  to  arise  ex  turpi  causa,  or  the 
transgression  of  a  positive  law  of  this  country,  there  the  Court  says 
he  has  no  right  to  be  asiiiisted.  It  is  upon  that  ground  the  Court 
goes  ;  not  for  the  snke  of  the  defendant,  but  because  they  will  not 
lend  their  aid  to  such  a  plaintiff.  So  if  the  plaintiff  and  defendant 
were  to  change  sides,  and  the  defendant  was  to  bring  his  action 
against  the  plaintiff,  the  latter  would  then  have  the  advantage  of  it ; 
for  where  both  are  equally  in  fault,  potior  ed  conditio  deferidentis*  (a). 

The  test  for  the  application  of  the  rule  is  whether  the  Plaintiff 
plaintiff  can  make  out  his  case  otherwise  than ''through  ^^^ 
the  medium  and  by  the  aid  of  an  illegal  transaction  to  ^^^^^  ^^ 
which  he  was  himself  a  party  "  (b).    It  is  not  confined  to  lawful 
the  case  of  actual  money  payments,  though  that  is  ^^6  ^S!|jf"rh^ 
most  common.     Where  the  plaintiff  had  deposited  the  half  own  oue, 
of  a  bank  note  with  the  defendant  by  way  of  pledge  to 
secure  the  repayment  of  money  due  for  wine  and  suppers 
supplied  by  the  defendant  in  a  brothel  and  disorderly 
house  kept  by  the  defendant  for  the  purpose  of  being  con- 
sumed there  in  a  debauch,  and  for  money  lent  for  similar 
purposes,  it  was  held  that  the  plaintiff  could  not  recover, 
as  it  was  necessary  to  his  case  to  show  the  true  character 
of  the  deposit.     (This  is  apparent  by  the  course  of  the 
pleadings :  the  declaration  was  on  a  bailment  of  the  half- 
note  to  be  rc-delivered  on  request,  and  in  detinue.     Fleas, 
in  effect,  that  it  was  deposited  by  way  of  pledge  to  secure 
money  due.     lieplication,  the  immoral  character  of  the 
debt  as  above)  (c).    The  Court  inclined  also  to  think,  but 
did  not  decide,  that  the  plaintiff's  case  must  fail  on  the 
more  general  ground  that  the  delivery  of  the  note  was  an 
executed  contract  by  which  a  special  property  passed,  and 
that  such  property  must  remain  (d), 

(a)  ffdman  v.  /oAn^m,  Cowp.  341,  {d)  Compare  Ex  parte  Caldecottf  i 

348.  Gh.  D.  150,  p.  291  above;  Btg/bie  v. 

(6)  Tayhr y. Cfhater,'L.IL  4 CIB,  PhoejfJuUe  Seufoge  Co.  luU.  10 Q.B. 

309,  314.  491,  500,  aifd.  in  C.  A.  1  Q.  B.  D. 

(c)  L.  R.  4  Q.  B.  at  p  312.  679. 
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The  rule  is  not  even  confined  to  causes  of  action  ex 
contractu.  An  action  in  tort  cannot  be  maintained  when 
the  cause  of  action  springs  from  an  illegal  transaction  to 
which  the  plaintiff  was  a  party,  and  that  transaction  is  a 
necessary  part  of  his  case  (a). 

Independently  of  the  special  grounds  of  this  rule,  a 
completely  executed  transfer  of  property,  though  originally 
made  upon  an  unlawful  consideration  or  in  pursuance  of 
an  unlawful  agreement,  is  afterwards  valid  and  irrevocable 
both  at  law  and  in  equity  (b). 

The  rule  is  not  applicable  in  the  following  classes  of 
cases,  most  of  which  however  cannot  properly  be  called 
exceptions. 
Duty  of  An  agent  is  not  discharged  from  accounting  to  his  prin- 
t^^SteoBto  cip^  ^y  reason  of  past  unlawful  acts  or  intentions  of  the 
aooountto  principal  collateral  to  the  matter  of  the  agency.  If  A. 
notwith-  pays  money  to  B.  for  the  use  of  C,  B.  cannot  justify  a 
'^m^teMl  r^f^sal  to  pay  over  to  C.  by  showing  that  it  was  paid  under 
illegality,    an  unlawful  agreement  between  A.  and  C.  (c).     Again,  if 

A.  and  B.  make  bets  at  a  horse-race  on  a  joint  account  and 

B.  receives  the  winnings,  A.  can  recover  his  share  of  the 
money  or  sue  on  a  bill  given  to  him  by  B.  for  it :  here 
however  there  is  nothing  illegal  in  any  part  of  the  busi- 
ness {d).  In  like  manner  the  right  to  an  account  of  part- 
nership profits  is  not  lost  by  the  particular  transaction  in 
which  they  were  earned  having  involved  a  breach  of  the 
law  (e).  Nor  can  a  trustee  of  property  refuse  to  account 
to  his  cestui  que  trust  on  grounds  of  this  kind :  a  trust 
was    enforced    where    the   persons  interested   were   the 


(a)  Fivaz  v.  NichoUs,  2  C.  B.  501, 
613. 

(6)  Ayertt  v.  JenkinB^  16  Eq.  275. 
Cp.  M*UaUan  v.  Mortimer  (Ex.  Ch.) 
9  M.  &  W.  636. 

(c)  Tenant  v.  EaioU,  1  B.  &  P.  3. 

{d)  Johnson  v.  LamUy,  12  C.  B. 
468.  And  where  B.  uses  moneys  of 
his  own  and  A-'s  in  betting,  on  the 
terms  of  dividing  winnings  in  certain 
proportions,  A.  can  sne  B.  on  i^ 


cheque  given  for  his  share  of  win- 
nings :  Beetton  v.  Beeston,  1  Ex.  D. 
1 3.  Cp.  and  dist.  Higoinaon  v.  Simp- 
son^ 2  C.  P.  D.  76,  where  the  trann- 
action  in  question  was  held  to  be  in 
substance  a  mere  wager. 

(c)  Sharp  v.  Tayloi%  2  Ph.  801. 
Of  cuur^e  il  is  nut  so  where  the 
main  object  of  the  partnership  is 
unli^wfu],  • 
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members  of  an  unincorporated  trading  association,  though 
it  was  doubtful  whether  the  association  itself  was  not 
illegal  (a).  So,  if  A.  with  B/s  consent  effects  a  policy  for 
his  own  benefit  on  the  life  and  in  the  name  of  B.,  having 
himself  no  insurable  interest,  the  policy  and  the  value  of 
it  belong,  as  between  them,  to  A.  (6).  If  a  man  entrusts 
another  as  liis  agent  ynth  money  to  be  paid  for  an  un- 
lawful purpose,  he  may  recover  it  at  any  time  before  it  is 
actually  so  paid ;  or  even  if  the  agent  does  pay  it  after 
having  been  warned  not  to  do  so  (c) ;  the  reason  of  this, 
clearly  put  in  one  of  the  earlier  cases  (rf),  is  that  whether 
the  intended  payment  be  lawful  or  not  an  authority  may 
always  be  countermanded  as  between  the  principal  and 
agent  so  long  as  it  is  not  executed  (e).  It  is  the  same 
where  the  agent  is  authorized  to  apply  in  an  unlawful 
manner  any  part  of  the  moneys  to  be  received  by  him  on 
account  of  the  principal ;  he  must,  account  for  so  much  of 
that  part  as  he  has  not  actually  paid  over  (e).  The 
language  of  the  statute  8  &  9  Vict.  c.  109,  s.  18,  which 
says  that  no  money  can  be  recovered  "  which  shall  have 
been  deposited  in  the  hands  of  any  person  to  abide  the 
event  upon  which  any  wager  shall  have  been  made  "  does 
not  prevent  either  party  from  repudiating  the  wager  at 
any  time  either  before  or  after  the  event  and  before  the 
money  is  actually  paid  over  and  recovering  his  own  deposit 
from  the  stakeholder  (/). 

Where  money  has  been  paid  under  an  unlawful  agree-  Muuey 
ment,  but  nothing  else  done  in  performance  of  it,  the  aWe^Wk 
money  may  be  recovered  back.     But  in  the  decision  which  ^here 
establishes  this  exception  it  is  intimated  that  it  probably  nSuxe-" 
would  not  be  allowed  if  the   agreement   were   actually  ^^^* 

(a)  Sluppard  v.  Oxenford,  1  K.  ft  29  L.  J.  Ex.  438. 
J.  491.  (/)  J>igs^  V.  ffiffgg  (C.  A.),  2  Ex. 

(6)  Warthington  v.  CurtU,  1  Ch.  D.  422 ;  Hampden  v.   WaUh,  1  Q. 

D.  419.  B.  P.  189,  where  fonner  authorities 

(c)  Hastdow  V.  Jachon,  8  B.  ft  C.  arecollectedandooiiBidered;  TnwMe 

221,  226.  V.  ffiU  (J.C.)  on  a  colonial  sUtute 

{d)  Taylor  v.  Lendty,  9  East  49.  in  th^  Bf^me  termi,  5  App.  Ca.  842. 

(e)  Bone  v.  Eklc9$,  5  H.  ft  N,  925, 
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criminal  or  immoral  (a).  ''If  money  is  paid  or  goods 
delivered  for  an  illegal  purpose,  the  person  who  has  so 
paid  the  money  or  delivered  the  goods  may  recover  them 
back  before  the  illegal  purpose  is  carried  out ;  but  if  he 
waits  till  the  illegal  purpose  is  carried  out,  or  if  he  seeks 
to  enforce  the  illegal  transaction,  in  neither  case  can  he 
maintain  an  action"  (6).  And  the  action  cannot  be 
maintained  by  a  party  who  has  not  given  previous  notice 
that  he  repudiates  the  agreement  and  claims  his  money 
back  (c).  In  Taylor  v.  Bowers  (b)  A.  had  delivered  goods 
to  6.  under  a  fictitious  assignment  for  the  purpose  of  de- 
frauding A.'s  creditors.  B.  executed  a  bill  of  sale  of  the 
goods  to  C,  who  was  privy  to  the  scheme,  without  A.'s 
assent.  It  was  held  that  A.  might  repudiate  the  whole 
transaction  and  demand  the  return  of  the  goods  from  0. 
In  Symea  v.  Hughes  {d),  a  case  somewhat  of  the  same  kind, 
the  plaintiif  had  assigned  certain  leasehold  property  to  a 
trustee  with  the  intention  of  defeating  his  creditors ;  after- 
wards under  an  arrangement  with  his  creditors  he  sued  for 
the  recoveiy  of  the  property,  having  undertaken  to  pay 
them  a  composition  in  case  of  success.  The  Court  held 
that,  as  the  illegal  purpose  had  not  been  executed,  he 
was  entitled  to  a  reconveyance.  It  will  be  observed  how- 
ever that  the  plaintiflF  was  in  effect  suing  as  a  trustee  for 
his  creditors,  so  that  the  real  question  was  whether  the 
fraud  upon  the  creditors  should  be  continued  against  the 
better  mind  of  the  debtor  himself.  The  cases  above  men- 
tioned as  to  recovering  money  from  agents  or  stakeholders 
are  also  put  partly  on  this  ground,  which  however  does  not 
seem  necessary  to  them  (e). 

(a)   Tappendcn  y.  Randall^  2  B.  W.7ll,wherethat  case  was  doubted, 

&  P.  467.  decides  only  this :  A  man  cannot  suo 

(6)  Per  Mellish,  It.  J.  Taylor  v.  a  stakeholder  for  the  whole  of  the 

Bowers,  1  Q.  B.  D.  291,  300.  sweepstakes  he  haswonin  alotteiy, 

(c)  Palyart  y.  LeckU,  6  M.  &  S.  and  then  reply  to  the  objection  of 
290.  iUegality  that  if  the  whole  thing  is 

(d)  9  Eq.  475.  illegal  he  must  at  all  events  recover 
{e)  HoMteUyw  v.  Jackson^  S  B.  &  C.      his  own  stake.    Allegans  contraria 

221.    Mearing  v.  Hdlings,  14  M.  A      non  est  audiendus. 
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In  certain  cases  the  parties  are  said  not  to  be  in  pari  Parties  not 
delicto,  namely  where  the  unlawful  agreement  and   the  2^^^ 
payment    take    place    under    circumstances    practically  FurchMe 
amounting  to  coercion.     The  chief  instances  of  this  kind  tor'g  aneiit 
in  courts  of  law  have  been  payments  made  by  a  debtor *i><»™l»- 
by  way  of  fraudulent  preference  to  purchase  a  particular 
creditor's  assent  to   his   discharge   in   bankruptcy  or  to 
a  composition.     The  leading  case  is  now  Atkinson  v. 
Denhy  {a).    There  the  defendant,  one  of  the  plaintiff's 
creditors,  refused  to  accept  the  composition  unless  he  had 
something  more,  and  the  plaintiff  paid  him  502.  before  he 
executed  the  composition  deed.     It  was  held  that  this 
money  could  be  recovered  back.     "  It  is  true  "  said  the 
Court  of  Exchequer  Chamber  "  that  both  are  in  delicto, 
because  the  act  is  a  fraud  upon  the  other  creditors,  but  it 
is  not  par  delictum,  because  the  one  has  the  power  to 
dictate,  the  other.no  alternative  but  to  submit."     On  the 
same  ground  money  paid  for  compounding  a  penal  action 
contrary  to   the  statute  of  Elizabeth  may  be  recovered 
back  (6).     But  where  a  bill  is  given  by  way  of  fraudulent 
preference  to  purchase  a  creditor's  assent  to  a  composition, 
and  after  the  composition  the  debtor  chooses  to  pay  the 
amount  of  the  bill,  this  is  a  voluntary  payment  which 
cannot  be  recovered  (c). 

In  equity  the  application  of  this  doctrine  has  been  the  Uke 
same  in  substance,  though  more  varied  in  its  circum-  ^^^^J^ 
stances.  The  rule  followed  by  courts  of  equity  was  thus 
described  by  Knight  Bruce,  L.  J. :  "  Where  the  parties  to 
a  contract  against  public  policy  or  illegal  are  not  in  pari 
delicto  (and  they  are  not  always  so)  and  where  public 
policy  is  considered  as  advanced  by  allowing  either,  or  at 
least  the  more  excusable  of  the  two,  to  sue  for  relief  against 
the  transaction,  relief  is  given  to  him,  as  we  know  from 


(a)  6  H.  ft  N.  778,  80  L.  J.  Ex.  696,  SmUh  v.  Cnff,  «  M.  &  S.  160. 

861,  in  Eic.  Ch.  7  H.  &  N.  934,  81  (6)  AVUliama  v.   HedUy,   8   East 

L.  J.  Ex.   862:    the  chief  earUer  878. 

onei*  are  Smith  y.  Bromley^  2  Doug.  (r)  Wilton  v.  Ray,  10  A.  ft  E.  82. 

A  A 
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various  authorities,  of  which  Oebome  v.  Williama  [see 
below]  is  one  "  (a). 
Special  On  this  principle  relief  was  given  and  an  account  decreed 

Sddet  in  Osborne  v.  Williama  (6),  where  the  unlawful  sale  of  the 
profits  of  an  office  was  made  by  a  son  to  his  father  after 
the  son  had  obtained  the  office  in  succession  to  his  father 
and  upon  his  recommendation,  so  that  he  was  wholly 
under  his  father's  control  in  the  matter.  In  Ret/neU  v. 
Sprye  (c)  an  agreement  bad  for  champerty  was  set  aside 
at  the  suit  of  the  party  who  had  been  induced  to  enter 
into  it  by  the  other's  fiedse  representations  that  it  was  a 
usual  and  proper  course  among  men  of  business  to  advance 
costs  and  manage  litigation  on  the  terms  of  taking  all  the 
risk  and  sharing  the  property  recovered.  And  in  a  later 
case  a  mortgage  to  secure  a  loan  of  money  which  in  fact 
was  lent  upon  an  immoral  consideration  was  set  aside  at 
the  suit  of  the  borrower  on  the  ground  that  the  interest 
of  others  besides  parties  to  the  corrupt  bargain  was  in- 
volved (d).  A  wider  exception  is  made,  as  we  have  seen 
above,  in  the  case  of  agreements  of  which  the  consideration 
is  future  illicit  cohabitation  between  the  parties.  The 
treatment  of  this  kind  of  agreements  is  altogether  some- 
what anomalous  and  ill-defined^  and  may  be  considered 
open  to  review  by  a  Court  of  Appeal  should  occasion  arise. 
Apart  from  this  particular  question,  there  seems  to  be  no 
reason  (at  all  events  since  the  Judicature  Acts)  why  the 
analogy  of  the  cases  in  equity  where  agreements  have 
been  set  aside  should  not  apply  to  the  legal  right  of 
recovering  back  money  paid.  If  this  be  correct,  the  nde 
and  its  qualifications  will  be  to  this  effect : 

Statement  7.  Money  paid  or  property  delivered  under  an  unlawful 
as  quali-  agreement  cannot  be  recovered  back,  nor  the  agreement 
fied.  get  aside  at  the  suit  of  either  party — 

(a)  ReyneU  v.  Sprye,  1  D.  M.  O.  (c)  1  D.  M.  G.  660,  679. 

660.679.  (d)  IT.  V.  jB.  82  Beav.  674. 

(6)  18  Ves.  379. 
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unless  nothing  has  been  done  in  the  execution  of  the 
unlawful  purpose  beyond  the  payment  or  delivery  itself 
(and  the  agreement  is  not  positively  criminal  or  im- 
moral ?) ; 

or  unless  the  agreement  was  nmde  under  such  circum- 
stances as  between  the  parties  th^t  if  otherwise  lawiul  it 
would  be  voidable  in  equity  at  the  option  of  the  party 
seeking  relief  (a) ; 

or,  in  the  case  of  an  action  to  set  aside  the  agreement, 
unless  in  the  judgment  of  the  Court  the  interests  of  third 
persons  require  that  it  should  be  set  aside. 


.  8.  Where  a  difference  of  local  laws  is  in  question,  the  8.  Conflict 
lawfulness  of  a  contract  is  to  be  determined  by  the  law  glj^*  "^ 
governing  the  substance  of  the  contract  (that  is,  according  iaclod 
to  the  prevailing  opinion  (6),  the  law  of  the  place  where  it  prevailB : 
is  to  be  performed,  if  any  particular  place  of  performance 
is  expressed  by  the  contract  or  implied   in   its  nature, 
or  otherwise  the  law  of  the  place  where  the  contract  is 
made). 

Exception  1. — An  agreement  entered  into  by  a  citizen  vaalem 
in  violation  of  a  prohibitory  law  of  his  own  state  cannot  in  by  prohi- 
any  case  be  enforced  in  any  court  of  that  state.  bitory 

Bocceptton  2. — An  agreement  contrary  to  common  pnn-  law  of  the 
ciples  of  justice  or  moi^ity,  or  to  the  interests  of  the  state,  o^^SJas 
cannot  in  any  case  be  enforced.  the  agree- 

What  we  here  have  to  do  with  is  in  truth  a  fragment  of  contrary  to 
a  much  larger  subiect,  namely  the  consideration  of  the  fomjn'^n 

^  "^  •'  lUBtice  OP 

intereets  of 
the  Stote. 


local  law  governing  obligations  in  general  (c). 


(a)  This  form  of  expression  is  not 
positively  warranted  by  the  autho- 
rities, but  is  submitted  as  fairly  re- 
presenting the  result. 

(6)  Though  in  English  cases  there 
are  strong  dicta  In  favour  of  the 
place  where  the  contract  is  made: 
Westlake,  234,  237,  and  per  Erie, 
C.  J„  Brwnley  v.  S.  E.  IL  Co,  12  C. 
B.  N.  S.  at  p.  72:  *'A8  a  general 
rule,  the  Ux  loci  cordractuB  governs 


in  deciding  whether  there  was  ille- 
gality in  the  contract." 

(c)  For  the  treatment  of  it  in 
this  connexion,  see  Savigny,  Sjrst.  8. 
269-278  (§  374  C);  Story,  Conflict 
of  Laws,  §§  243  sqq.  258  sqq. ; 
Wharton,  §§  482-497.  Mr.  West- 
lake  (Private  Intern.  Law,  ed.  1880, 
§§  203,  204)  states  the  rules  thus: 
Where  a  contract  contemplated  the 
violation  of  English  law,  it  cannot 

A  a2 
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A»  to  the        The  main  proposition  is  well  established,  and  it  would 
tlon."       be  idle  to  attempt  in  this  place  any  abridgment  or  re- 
statement of  what  is  said  upon  it  by  writers  on  Private 
International  Law.     The  first  exception  is  a  simple  one. 
The  municipal  laws  of  aiparticular  state,  especially  laws  of 
a  prohibitory  kind,  are  as  a  rule  directed  only  to  things 
done  within  its  jurisdiction.     But  a  particular  law  may 
positively  forbid  the  subjects  of  the  state  to  undertake 
some  particular  class  of  transactions  in  any  part  of  the 
world:  and  where  such  a  law  exists,  the  courts  of  that 
state  must  give  effect  to  it     A  foreigner  cannot  sue  in  an 
English  court  on  a  contract  made  with  a  British  subject, 
and  itself  lawful  at  the  place  where  it  was  made,  if  it  is 
such  that  British  subjects  are  forbidden  by  Act  of  Parlia- 
ment to   make   it  anywhere  (a).     It  may   be  doubted 
whether  such  a  contract  would  be  recognized  even  by  the 
courts  of  the  state  where  it  was  made,  unless  the   pro- 
hibition were   of  so  hostile  or  restrictive  a  character  as 
between  the   two  states  (fi.g.  if  the  iiilers  of  a  people 
skilled  in  a  particular   industry  should   forbid   them   to 
exercise   or   teach   that   industry  abroad)  as  not  to  fall 
within  the  ordinary  principles  of  comity.     The  authorities 
already  cited  (p.  267  above)  as  to  marriages  within  the 
prohibited  degrees  contracted  abroad  by  British  subjects 
may  also  be  usefully  consulted  as  illustrating  this  topic. 
As  to  the        The  second  exception  is  by  no  means  free  from  diffi- 

A  At/ 

e««!ptioii.  culties  touching  its  real  meaning  and  extent  (6).  There 
is  no  doubt  that  an  agreement  will  not  necessarily,  though 
it  will  generally,  be  enforced  if  lawful  according  to  its 
proper  local  law.     The  reasons  for  which  the  court  may 


be  enforced  here,  notwithBtanding 
that  it  may  have  been  valid  by  its 
proper  law.  Where  a  contract  con- 
flicts with  what  are  deemed  in 
England  to  be  essential  public  or 
moral  interests,  it  cannot  be  en- 
forced here,  notwithstanding  that  it 
may  have  been  valid  by  its  proper 
law. 

(a)  SantoM  v.  lUidge,  in  Ex.  Ch.  8 


C.  R  N.  S.  at  p.  874,  29  L.  J.  C.  P. 
at  p.  350,  per  Blackburn,  J. 

(6)  ''Whether  an  action  can  be 
supported  in  England  on  a  contract 
which  is  void  by  the  law  of  England, 
but  valid  by  the  law  of  the  country 
where  the  matter  is  transacted,  is  a 
great  question ":  per  Wilmot,  J. 
Robinson  v.  Bland,  2  Buit.  1083. 
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nevertheless  refuse  to  enforce  it  have  been  variously 
expressed  by  judges  and  text-writers,  and  sometimes  in 
very  wide  language. 

It  may  be  taken  for  wanted  that  the  courts  of  a  civilized  TrMM^c- 

UODfl  OUll<- 

state  cannot  give  effect  to  rights  alleged  to  be  valid  by  timry  to 
some  local   law,  but  arising  from   a  transaction  plainly  ^^^pj*^ 
repugnant  to  the  iii8  gentium  in  its  proper  sense — the  of  civilised 
principles  of  law  and  morality  common  to  civilized  nation.%  foun^  on 
In  other  words,  a  local  law  cannot  be  recognized,  though  *  ^^«Uy 
otherwise  it  would  be  the  proper  law  to  look  to,  if  it  is  in  Byttem  of 
derogation   of  all   civilized   laws.     This   indeed  seems  a  ^^J„ 
fundamental  assumption  in  the  administration  of  justice,  can't  be  rt»- 
in  whatever  forum  and  by  whatever  procedure,  rather  than  "*«*"****• 
a  specific  proposition  of  either  municipal  or  international 
law.     Likewise  it  is  clear  that  no  court  can  be  bound  to 
enforce  rights  arising  under  a  system  of  law  so  different 
from  its  own,  and  so  unlike  anything  it  is  accustomed  to, 
that  not  only  its  administrative  means,  but  the  legal  con- 
ceptions which  are  the  foundation  of  its  procedure,  and  its 
legal  habit  of  mind  (a),  so  to  speak,  aie  wholly  unfitted  to 
deal  with  them.     For  this  reason  the  English  Divorce 
Court  cannot  entertain  a  suit  founded  on  a  Mormon  mar- 
riage.    Apart  from  the  question  whether  such  marriages 
would  be  regarded  by  our  courts  as  immoral  iure  gen- 
tiv/m  (6),  the    matrimonial    law   of   England    is   wholly 
inapplicable   to  polygamy,   and   the  attempt  to  apply   it 
would  lead  to  manifest  absurdities  (c).     Practically  these 
difficulties  can  hardly  arise  except  as  to  rights  derived  from 
family  relations.     One  can  hardly  imagine  them  in   the 
proper  region  of  contracts. 


(a)  In  G^ennan  one  might  speak 
without  any  Btrangenees  of  the 
Recht^temugUein  of  tAe  Court. 

(6)  A  conclojrion  which  would  not 
imply  any  oflFenoe  to  the  Queen's 
Hindu  and  Mahometan  subjects,  or 
be  inconsistent  with  our  admiuis- 
tration   of   native    law  in    British 


Indi^.  The  immemorial  institu? 
tion^  of  Eastern  races  are  obviously 
on  a  different  footing  altogether 
from  the  fantastic  aud  retrograde 
devices  of  a  degenerate  fraction  in 
the  West. 

(c)  IIif<U  V.  IfgtU  iSs  Woodmantee, 
L.  R.  1  P.  &  D.  130. 
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But  oppo-       Again,  there  are  sundry  judicial  observations  to  be  found 
municipal  which  go  to  the  further  extent  of  sajring  that  no  court  will 
P!*?^P^®*    enforce  anything  contrary  to  the  particular  views  of  justice 
enough,      morality  or  policy  whereon  its  own  municipal  jurispru- 
dence is  founded.     And  this  doctrine  is  supported  by  the 
general  acceptance  of  text- writers,  which  in  this  department 
of  law  must  needs  count  for  more  than  in  any  other,  owing 
to  its  comparative  poverty  in  decisive  authorities.     But  a 
test  question  is  to  be  found  in  the  treatment  of  rights 
arising  out  of  slavery  by  the  courts  of  a  free  country: 
®"^<*^  ^  and  for  England  at  least  the  decision  of  the  Exchequer 
lilidge.       Chamber  in  Santos  v.  Illidge  (a)  has  given  such  an  answer 
to  it  as  makes  the  prevailing  opinion  of  the  books  unten- 
able.    Slavery  is  as  repugnant  to  the  principles  of  English 
law  as  anything  can  well  be  which  is  so  far  admitted  by 
any  other  civilized  system  that  any  serious  question  of  the 
conflict  of  laws  can  arise  upon  it.     There  is  no  doubt  that 
neither  the  status  of  slavery  nor  any  personal  right  of  the 
master  or  duty  of  the  slave  incident  thereto  can  exist  in 
England  (&),  or  within  the  protection  of  English  law  (c). 
But  it  long  remained  uncertain  how  an  English  court  would 
deal  with  a  contract  concerning  slaves  which  was  lawful 
in  the  country  where  it  was  made  and  to  be  performed. 
Passing   over   earlier   and    indecisive   authorities  (d),  we 
find    Lord    Mansfield   assuming   that  a  contract  for  the 
sale  of  a  slave  may  be  good   here  (e).     On    the  other 
hand  Best,  J.  thought  no  action  ''founded  upon  a  right 
arising  out    of  slavery"  would  be  maintainable   in   the 
municipal  courts  of  this  country  (/).    But  in  Santos  v. 


(a)  8  C.  B.  N.  S.  861,  29  L.  J. 
G.  P.  848,  revg.  s.  c.  in  court  below, 
6  0.  B.  N.  S.  841,  28  L.  J.  C.  P. 
317.  Very  strangely  there  is  no 
mention  of  the  case  either  in 
Wharton's  Conflict  of  Laws  or  in 
the  last  edition  of  Story. 

(6)  Sommer8eU*8  ca.  20  St  T.  1. 

(c)  Viz,  on  board  an  English  ship 
of  war  on  the  high  seas  or  in  hostile 


occupation  of  territorial  waters, 
Forba  v.  Cochrane,  2  B.  &  C.  448. 

{d)  They  are  collected  in  Har- 
grave's  argument  in  SommeneU'$ 
case. 

(e)  20  St.  T.  79. 

(/ )  Forbes  v.  OochranCy  2  B.  &  G. 
at  p.  468.  To  same  effect  Story 
§  259,  in  spite  of  American  authority 
being  adverse. 
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lUidye  (a)  a  Brazilian  sued  an  English  firm  trading  in 
Brazil  for  the  non-deliveiy  of  slaves  under  a  contract  for 
the  sale  of  them  in  that  country,  which  was  valid  by 
Brazilian  law.  Both  in  the  C.  P.  and  in  the  Ex.  Ch.  the 
only  question  discussed  was  whether  the  sale  was  or  was 
not  under  the  circumstances  made  illegal  by  the  operation 
of  the  statutes  against  slave  trading :  and  in  the  result 
the  majority  of  the  Ex.  Ch.  held  that  it  was  not.  It  was 
not  even  contended  that  at  common  law  the  Court  must 
r^ard  a  contract  for  the  sale  of  slaves  as  so  repugnant  to 
English  principles  of  justice  that,  wherever  made,  it  could 
not  be  enforced  in  England.  Nor  can  it  be  suggested  that 
the  point  was  overlooked,  for  it  appears  to  have  been 
marked  for  argument:  perhaps  it  is  a  matter  for  regret 
that  it  was  not  insisted  upon,  and  an  express  decision  ob- 
tained upon  it :  but  as  it  is,  it  now  seems  impossible  to 
say  that  purely  municipal  views  of  right  and  wrong  can 
prevail  against  the  recognition  of  a  foreign  law.  Moreover, 
apart  from  this  decision,  the  cases  in  which  the  dicta  relied 
upon  for  the  wider  doctrine, have  occurred  have  in  fact 
been  almost  always  determined  on  considerations  of  local 
law^  and  in  particular  of  the  law  of  the  place  where  the 
contract  was  to  be  performed. 

Thus  in  BxMnson  v.  Bland  (6)  the  plaintiff  sued  (1)  Earlier 
upon  a  bill  of  exchange  drawn  upon  Englavd  to  secure  considered 
money  won  at  pUy  in  France :  (2)  for  money  won  at  play  ^^^ 
in  France :  (8)  for  money  lent  for  play  at  the  same  time  to  the 
and  place.     As  to  the  bill,  it  was  held  to  be  an  English  §^^^ 
bill ;  for  the  contract  was  to  be  performed  by  payment  in 
England,  and  therefore  to  be  governed  by   English  law. 
For  the  money  won,  it  could  not  have  been  recovered  in  a 
French  court  of  justice  (c),  and  so  qvxicunque  via  could 
not  be  sued  for  here  ;  but  as  to  the  money  lent,  the  loan 

(a)  See  note  (a)  p.  358.  the  Court  would  in  any  caae  have 

(6)  2  Burr.  1077.  declined  to  take  notice  of   an  ex- 

(e)  Nor,  under  the  drcumfltanoes,  traordinary   and    extra-legal  juria- 

in  the   marshal's  court  oC  honour  diction  of  that  sort. 

which  then  existed;  but  it  leems 
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was  lawful  iu  France  and  therefore  recoverable  here. 
Wihnot,  J.  said  that  an  action  could  be  maintained  in 
some  countries  by  a  courtesan  for  the  price  of  her  prosti- 
tution, but  certainly  would  not  be  aUowed  in  England, 
though  the  cause  of  action  arose  in  one  of  those  countries. 
Probably  no  such  local  law  now  exists.  But  if  it  did,  and 
if  it  were  attempted  to  enforce  it  in  our  coiuts,  we  could 
appeal,  not  to  our  own  municipal  notions  of  morality, 
but  to  the  Roman  law  as  expressing  the  common  and  con- 
tinuous understanding  of  civilized  nations.  Such  a  bargain 
is  immoral  i  ure  gentiuvi. 

In  Qaarrier  v.  Colstoii  (a)  it  was  held  that  money  lent 
by  one  English  subject  to  another  for  gaming  in  a  foreign 
country  where  such  gamiug  was  not  unlawful  might  be 
recovered  in  England.  This,  as  well  as  the  foregoing  case, 
is  not  inconsistent  with  the  rule  that  the  li^w  of  the  place 
of  performance  is  to  be  followed.  It  must  be  taken,  no 
doubt,  that  the  parties  contemplated  payment  in  England. 
Then,  what  says  the  law  of  England  ?  Money  lent  for  an 
unlawful  use  cannot  be  recovered.  Then,  was  this  money 
lent  for  an  unlawful  use  ?  That  must  be  determined  by 
the  law  existing  at  the  time  and  place  at  which  the  money 
was  to  be  used  in  play.  That  law  not  being  shown  to 
prohibit  such  a  use  of  it,  there  was  no  unlawful  purpose  in 
the  loan,  and  there  was  a  good  cause  of  action,  not  merely 
by  the  local  law  (which  in  fact  was  not  before  the  Court)  (6), 
but  by  the  law  of  England.  These  cases  do  show,  how- 
ever, that  the  English  law  against  gaming  is  not  considered 
to  bo  founded  on  such  high  and  general  principles  of 
morality  that  it  is  to  override  all  foreign  laws,  or  that  an 
English  court  is  to  presume  gaming  to  be  unlawful  by  a 
foreign  law  (c). 

(a)  1  Pb.  147.  existence  of  such  a  law  wonld  make 

(6)  The  local  law  might  conoeiv-  no  difference  in  the  English  court, 

ably*   without  making  gaming  un-  (r)  Conlta  Savigny,   who  thinks 

lai^l,  reduce  debts  for  moDey  lent  laws  relating  to  usmry  and  gaming 

at   play    to    the    rank    of   natural  must    be    reckoned    strictly     com- 

oblifrations  or  debts  of  bonour  not  pul*iry  (von  strong  positiver,  zwin- 

enforceable  by  1^^  process  :  if  the  gender  N»tur) — Le,  must  be  applied 

view   in  the  text  be  correct,   the  without  regard  to  local  law  by  every 
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In  Hope  V.  Hope  (a)  an  agreement  made  between  a 
husband  and  wife,  British  subjects  domiciled  in  France, 
provided  for  two  things  which  made  the  agreement  void 
in  an  English  court :  the  collusive  conduct  of  a  divorce 
suit  in  England,  and  the  abandontnent  by  the  husband  of 
the  custody  of  his  children.  It  is  worth  noting  that  at 
the  time  of  the  suit  the  husband  was  resident  in  England, 
and  it  does  not  seem  clear  that  he  had  not  recovered  an 
English  domicil.  Knight  Bruce,  L.  J.  put  his  judgment 
partly  on  the  ground  that  an  important  part  at  least  of 
the  provisions  of  the  document  was  to  be  carried  into 
effect  in  England  Turner,  L.  J.  did  say  in  general  terms 
that  a  contract  must  be  consistent  with  the  laws  and 
policy  of  the  country  where  it  is  sought  to  be  enforced, 
and  he  appears  to  have  thought  the  provision  as  to  the 
custody  of  the  children  was  one  that  an  English  court 
must  absolutely  refuse  to  enforce,  whether  to  be  performed 
in  England  or  not,  and  whether  by  a  domiciled  British 
subject  or  not.  But  this  is  neither  required  by  the  de- 
cision nor  reconcileable  with  Santos  v.  Illidge. 

In  Ghrell  v.  Leny  (fe)  an  agreement  was  made  in  France 
between  an  English  attorney  and  a  French  subject  that  the 
attorney  should  recover  a  debt  for  the  client  in  England 
and  keep  half  of  it.  Our  rules  against  champerty  are  not 
known  to  the  French  law:  but  here  the  agreement  was 
to  be  performed  in  England  by  an  officer  of  an  English 
court  (c).  Perhaps,  indeed,  the  English  law  governing 
the  relations  and  mutual  rights  of  solicitor  and  client  may 
be  regarded  as  a  law  of  English  procedure ;  and  in  that 
character,  of  course,  private  arrangements  cannot  acquire 
any  greater  power  to  vary  it  by  being  made  abroad  (d). 

As  for  agreements  contrary  to  the  public  interests  of  the  Am  to 
state  in  whose  courts  they  are  sued  upon,  it  is  obvious  ^^ 

Court  within  their  allegiance,  but  L.  J.  at  p.  743. 

are  not  to  be  i«^g;arded  by  any  Court  {h)  16  C.  B.  N.  S.  73. 

outside  it.     Syst.  8.  276.  (O  Per  Erie,  C.  J.  at  p.  79. 

(tt)  8  D.  M.  G.  731 ;  per  Knight  (d)  See  judgment  of  William*,  J. 
Bruce,  L.  J.  at  p.  740;  per  Turner, 
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»&»>n»t  that  the  courts  must  refuse  to  enforce  them  without  con- 
interest  of  sidering  any  foreign  law.  The  like  rule  applies  to  the 
State.  ^jij^gg  Qf  agreements  in  aid  of  hostilities  against  a  friendly 
state  of  which  we  have  already  spoken.  In  practice,  how- 
ever, an  agreement  of  this  kind  is  more  likely  than  not  to 
be  unlawful  everywhere.  Thus  an  agreement  made  in 
New  York  to  raise  a  loan  for  insurgents  in  Cuba  would 
not  be  lawful  in  England ;  but  it  would  also  not  be  lawful 
in  New  York,  and  for  the  same  reason.  It  might  possibly 
happen  on  the  other  hand  that  the  United  States  should 
recognize  the  Cuban  insurgents  while  they  were  not  re- 
cognized by  England ;  and  in  that  case  the  courts  of  New 
York  would  regard  the  contract  as  lawful,  but  ours  would 
not. 

It  should  be  borne  in  mind  that  the  foregoing  discussion 
has  nothing  to  do  with  the  formal  validity  of  contracts, 
which  is  governed  by  other  rules  (expressed  in  a  general 
way  by  the  maxim  locus  regit  actum) ;  and  also  that  all 
rules  of  private  international  law  depend  on  practical  as- 
sumptions as  to  the  conduct  to  be  expected  at  the  hands 
of  civilized  legislatures  aud  tribunals.  It  is  in  theory  per- 
fectly competent  to  the  sovereign  power  in  any  particular 
state  to  impose  any  restrictions,  however  capricious  and 
absurd,  on  the  action  of  its  own  municipal  courts;  and  even 
to  municipal  courts,  in  the  absence  of  any  paramount 
directions,  to  pay  as  much  or  as  little  regard  as  they  please 
to  any  foreign  opinion  or  authority. 

OonBictof  9.  Where  the  performance  of  a  contraibt  lawful  in  its 
^^^  inception  is  made  unlawful  by  any  subsequent  event,  the 
9.  Where    contract  is  thereby  dissolved  (a). 

Sace  Easplanation, — Where  the  performance  is  subsequently 

^^wftli  fo^^i^^®^  ^y  ^  foreign  law,  it  is  deemed  to  have  become 
contract'   not  unlawful  but  impossible  (6). 


diuolved. 


(a)  Atkinaon  v.  Ritckiej  10  East  {b)  Barker  v.  £fodg90Ji,  3  M.  &  S. 

5B0;  Etjiosito  v.  Bawden,  p.  296,      267. 
guprct. 
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This  rule  does  not  call  for  any  discussion.  It  is  ad- 
mitted as  certain  in  AtkiTison  v.  Ritchie  (a),  and  is  suffi- 
ciently illustrated  by  the  modem  case  of  Eaposito  v.  Bow- 
den  (a),  of  which  some  account  has  already  been  given.  It 
applies  to  negative  as  well  as  to  affirmative  promises.  "It 
would  be  absurd  to  suppose  that  an  action  should  lie 
against  parties  for  doing  that  which  the  legislature  has 
said  they  shall  be  obliged  to  do  "  (6).  To  the  qualification 
we  shall  have  to  return  in  the  following  chapter  on  Im- 
possibility. 

10.  Otherwise  the  validity  of  a  contract  is  generally  lO-  other- 
determmed  by  the  law  as  it  existed  at  the  date  of  the  at  date  of 

contract.  agreement 

This  is  a  wider  rule  than  those  we  have  already  stated, 
as  it  applies  to  the  form  as  well  as  to  the  substance  of  the 
contract,  and  not  only  to  the  question  of  legality  but  to 
the  incidents  of  the  contract  generally  (c).     It  is  needless 
to  seek  authority  to  show  that  an  originally  lawful  contract 
cannot  become  in  itself  unlawful  by  a  subsequent  change 
in  the  law  (d).     It  does  not  seem  certain,  however,  that  the  Qu.  when 
converse  proposition  would  always  hold  good.     Perhaps  ^j^*^* 
the  parties  might  be  entitled  to  the  benefit  of  a  subsequent  ignorance 
change  in  the  law  if  their  actual  intention  in  making  the  gality,  and 

contract  was  not  unlawful.  perform- 

ance after- 

The  question  may  be  put  as  follows  on  an  imaginary  wards 
case,  which  the  facts  of  Waugh  v.  Moi^Hs  (e)  show  to  be  ^X" 
quite  within  the  bounds  of  possibility.  A.  and  B.  make 
an  agreement  which  by  reason  of  a  state  of  things  not 
known  to  them  at  the  time  is  not  lawful.  That  state  of 
things  ceases  to  exist  before  it  comes  to  the  knowledge  of 
the  parties  and  before  the  agreement  is  performed,  but  A. 
refuses  to  perform  the  agreement  on  the  ground  that  it 
was  unlawful  when  made.     Is  this  agreement  a  contract 

(a)  See  note  (a)  p.  862.  (d)  See  Boyee  t.  Tabb,  18  Wallace 

(6)  Wynn   t.    Shropthire   Union  (Sup.  Ct.  U.  S.)  546 ;  tupm,  p.  288. 
Jitft.  <L-  Canal  Co,  5  Ex.  420,  440.  («)  L.  R.   8  Q.  B.  202;  supra, 

(c)  Sav.  Syst.  §  892  (8.  435).  p.  346. 
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Contract 
condi- 
tional on 
perform- 
ance 

becoming 
lawfoL 


on  which  B.  can  sae  A.  ?  Justice  and  reason  seem  to  call 
for  an  affirmative  answer,  and  the  analogy  of  Waugh  v. 
Morris  (a),  where  the  Court  looked  to  the  actual  know- 
ledge and  intention  of  the  parties  at  the  time  of  the  con- 
tract, is  also  in  its  favour.  Apart  from  this,  a  contract 
which  provides  for  something  known  to  the  parties  to  be 
not  lawful  at  the  time  being  done  in  the  event,  and  only 
in  the  event,  of  its  being  made  lawful,  is  free  from  objec- 
tion and  valid  as  a  conditional  contract  {b) :  unless,  indeed, 
the  thing  were  of  such  a  kind  that  its  becoming  lawful 
could  not  be  properly  or  seriously  contemplated  (c). 


General 
results  as 
to  know- 
ledge of 
parties. 


It  may  be  useful  to  collect  here  in  a  separate  form 
the  results  of  the  foregoing  discussion,  so  far  as  they 
show  in  what  circumstances  and  to  what  extent  the 
knowledge  of  the  parties  is  material  on  the  question  of 
illegality. 

a.  Immediate  object  of  agreement  unlawful  Knowledge 
of  either  or  both  parties  is  immaterial  (d)  :  except,  perhaps, 
where  the  agreement  is  made  in  good  faith  and  in 
ignorance  of  a  state  of  things  making  it  unlawful :  and  in 
this  case  it  is  submitted  for  the  reasons  above  given  that 
the  agreement  becomes  valid  if  that  state  of  things  ceases 
to  exist  in  time  for  the  agreement  to  be  lawfully  performed 
according  to  the  original  intention. 

13.  A.  makes  an  agreement  with  B.  the  execution  of 
which  would  involve  an  unlawful  act  on  B.'8  part  {e.g,  a 
breach  of  B.'s  contract  with  C). 

If  A.  does  not  know  this,  there  is  a  good  contract,  and 
A.  can  sue  B.  for  a  breach  of  it,  though  B.  cannot  be  com- 


(a)  L.  R  8  Q.  B.  202. 

(6)  Taylor  v.  Ckichetter  d:  Mid- 
kurH  Ry.  Co,  L.  R.  4  H.  L.  628, 
640,  646;  cp.  Mayor  of  Norwich  v. 
Norfolk  Ry,  Co,  4  £.  &  B.  397,  24 
L.  J.  Q.  B.  105,  mipra,  p.  253. 

{c)  Cp.  D.  18.  1.  /le  cont.  empt. 
34  §  2  (Pauliis).  Liberam  hominem 
scientes  emere  non  possumus;  sed 


nee  talis  emptio  aut  stipnlatio  ad- 
mittenda  est:  cum  wrvui  erit, 
quamvis  dixerimus,  futuras  res  emi 
posse;  nee  enim  fas  est  eiusmodi 
casus  exspeotare. 

{d)  A  strong  illustration  of  tlds 
will  be  found  in  Wilkinton  v.  Lou- 
dontack,  8  M.  &  S.  117. 
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pelled  to  perfonn  it  or  may  be  restrained  (a)  from  per- 
forming it.  (We  may  say  if  we  like  that  B.  is  deemed  to 
warrant  that  he  can  lawfully  perform  his  contract.) 

The  contract  is  voidable  at  A.'s  option  on  the  ground  of 
fraud,  if  B.  has  falsely  stated  or  actively  concealed  the 
facts,  but  not  otherwise  (6). 

If  A.  does  know  it,  the  agreement  is  void. 

7.  A.  makes  an  agreement  with  B.  who  intends  by 
means  of  the  agreement  or  of  something  to  be  obtained  or 
done  under  it  to  effect  an  unlawful  or  immoral  purpose. 

If  A.  does  not  know  of  this  purpose,  there  is  a  contract 
voidable  at  his  option  when  he  discovers  it. 

If  he  does  know  of  it,  the  agreement  is  void. 

The  provisions  of  the  Indian  Contract  Act  on  the  sub-  L  C.  A.  on 
jects  comprised   in   this  chapter  will   be   found   in   the  j^greT 
Appendix  (c).  ™«°*^ 

(a)  Jonet  v.  iVortA,  19  Eq.  426.  deckloii  on  the  contract  to  many. 

(i)  Btaeky  v.  Brownt  £.  K  &  E.  And  q>.  D.  18.  1.  de  oont  empt. 

796,  29  L.  J.  Q.  B.  105 ;  bat  one  84  §  3. 

can  never  be  quite  safe  in  drawing  (c)  Note  6. 
anj    general    oonclnrion    from    % 
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CHAPTER  VII. 

Impossible  Agreements. 

Perform-        An  agreement  may  be  impossible  of  performance  at  the 
itfreement  ^^^^  when  it  is  made,  and  this  in  various  ways, 
maybe  It  may  be  impossible  in  itself;  that  is,  the  agreement 

initaelf      itself    may  involve   a    contradiction,   as    if    it    contains 
(logically    promises  inconsistent  with  one  another  or  with  the  date 

or  phyea-     ^ 

cally).  of  the  agreement.  Or  the  thing  contracted  for  may  be 
contrary  to  the  course  of  nature,  "quod  matura  fieri  non 
concedit "  (a). 

As  if  a  man  should  undertake  to  make  a  river  run  up 
hill ;  to  make  two  spheres  of  the  same  substance,  but  one 
twice  the  size  of  the  other,  of  which  the  greater  should 
fall  twice  as  fast  as  the  smaller  when  they  were  both 
dropped  from  a  height;  or  to  construct  a  perpetual 
motion  (6). 

By  law  It  may  be  impossible  by  law,  as  being  inconsistent  with 

Bistent       some  legal  principle  or  institution. 

with  legal       As   in   the   cases   already   considered   in  Chap.   V.   of 

&cO.  ^  ^'  attempts  to  enable  a  stranger  to  a  contract  to  sue  upon  it 
by  agreement  of  the  parties ;  or  as  if  a  man  should  give  a 
bond  to  secure  a  simple  contract  with  a  collateral  agree- 
ment that  the  simple  contract  debt  should  not  be 
merged  (c),  or  should   covenant  to  create  a  new  manor. 

(a)  D.  45.  1.  de  V.  o.  35  pr.  by  persons  who  know  mechanical 

(6)  Of  theee  particular  impoesi-  handicraft  without  mechanical  piin- 

bilities  the  second  was  supposed  to  ciples :  we  choose  the  examples  as  aU 

be  an  elementary  fact  before  Galileo  the  more  instructiye  on  that  account, 
made  the  experiment;  the  last  con-  (c)  See  Owen  v.  ffonuin,  S  Mac  & 

tinues  to  be  now  and  tiien  attempted  6.  378,  407-411. 


IMPOSSIBLE  AGREEMENTS.  3G7 

Again,  it  is  the  general  rule  of  law  that  a  man  may  con- 
tract for  the  sale  of  a  specific  thing  which  is  not  his  own  at 
the  time.  But  if  the  thing  be  already  the  buyer's  own,  or 
cannot  be  the  subject  of  private  ownership  at  all  (as  the 
site  of  a  public  buildiDg,  the  Crown  jewels,  a  ship  in  the 
Royal  Navy)  (a),  the  agreement  is  impossible  in  law. 

It  may  be  impossible  in  fact  by  reason  of  the  existence  In  fact 
of  a  particular  state  of  things  which  makes  the  perform-  ^^^ 
ance  of  the  particular  contract  impossible.    As  where  the  wiUi  par- 
contract  is  to  go  to  a  certain  island  and  there  load  a  full  gtlte  of 
cargo  of  guano,  but  there  is  not  enough  guano  there  to  f»c*«  «»st- 
make  a  cargo  (b) :  or  a  lessee  covenants  to  dig  not  less  than  time). 
1,000  tons  of  a  certain  kind  of  clay  on  the  land  demised 
in  every  year  of  the  term,  but  there  is  no  such  clay  on  the 
land  (c). 

Moreover  the  performance  of  a  contract  which  was  Or  may 
possible  in  its  inception  may  become  impossible  in  either  ^^^tle 
the  second  or  third  of  these  ways.     The  authorities  are  in  jn  law  or 
a  somewhat  fluctuating  condition,  and  perhaps  not  wholly  According 
consistent.    But  the  strong  and  concurrent  tendency  of  the  ^  ?**^®r° 
later  cases  is  to  avoid  laying  down  absolute  rules,  and  to  the  roles 
give  effect  as  far  as  possible  to  the  real  intention  of  the  J^JJ^  ^' 
parties — in  other  words,  to  treat  the  subject  as  one  to  be  «»w. 
governed  by  rules  of  construction  rather  than  by  rules  of 
law.    And  by  this  means  they  have  done  much  to  clear  up 
and  simplify  the  matter  for  practical  purposes,  though  a 
formally  accurate  statement  of  the  law  may  be  difficult  to 
extract  from  them.     Before  proceeding  to  any  details  we 
may  at  once  give  an  outline  of  the  results. 

1.  An  agreement  is  void  if  the  performance  of  it  is  General 
either  impossible  in  itself  or  impossible  by  law.  statement. 

When  the  performance  of  an  agreement  becomes  im- 
possible by  law,  the  agreement  becomes  void. 

(a)  In  Roman  law ''quorum  com-  6pr, 

merdum  non  sit,  ut  pnblica  quae  (6)  HUU  v.  Sughrutt  15  M.  &  W. 

non  in  pecunia  populi  sed  in  publico  253. 

UBU    habeantur,    ut    est    Campus  (c)  Clifford  v.  WaiU,  L.  R.  5  C.  P. 

MarUus."    D.  18.  1.  de  cont.  empt.  577. 
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2.  An  agreement  is  not  void  merely  by  reason  of  the 
perfonnance  being  impossible  in  fact,  nor  does  it  become 
void  by  the  performance  becoming  impossible  in  fact  ivith- 
out  the  default  of  either  party,  unless  according  to  the 
true  intention  of  the  parties  the  agreement  was  con- 
ditional on  the  perfonnance  of  it  being  or  continuing 
possible  in  fact. 

Such  an  intention  is  presumed  where  the  performance 
of  the  contract  depends  on  the  existence  of  a  specific 
thing,  or  on  the  life  or  health  of  a  party  who  undertakes 
personal  services  by  the  contract 

3.  If  the  performance  of  any  promise  becomes  im- 
possible in  fact  by  the  default  of  the  promisee,  the  promisor 
is  discharged,  and  the  promisee  is  liable  to  him  under  the 
contract  for  any  loss  thereby  resulting  to  him. 

If  it  becomes  impossibleby  the  default  of  the  promisor, 
the  promisor  is  liable  under  the  contract  for  the  non- 
performance. 

1.  Agree-  1.  On  the  first  and  simplest  rule — that  an  agreement 
poidibiehi  impossible  in  itself  is  void — there  is  little  or  no  direct 
**»^  *;  authority,  for  the  plain  reason  that  such  agreements  do  not 
even  this  Sb  occur  in  practice ;  but  it  is  always  assumed  to  be  so. 
probably  a  Perhaps  even  this  rule  is  not  accurately  stated  as  an 
straction :  absolute  One.  There  is  reason  to  think  the  ground  of  it  is 
^ibility,  ^^is>  ^^^*  *'^®  impossible  nature  of  the  promise  shows  that 
which  the  there  was  no  real  intention  of  contracting  and  therefore 
reasonable  no  real  agreement.  It  would  thus  be  reduced  to  a  rule  of 
™^be  construction  or  presumption  only,  though  a  strong  one. 
premuned  Brett,  J.  said  in  Clifford  v.  Watts  (a)  :  "  I  think  it  is  not 
exclu^i  competent  to  a  defendant  to  say  that  there  is  no  binding 
ojnimvM  contract,  merely  because  he  has  engaged  to  do  something 
kendi.  which  is  physically  impossible.  I  think  it  will  be  found  in 
all  the  cases  where  that  has  been  said,  that  the  thing 
stipulated  for  was,  according  to  the  state  of  knowledge  of 
the  day,  so  absurd  that  the  parties  cannot  be  supposed  to 

(a)  I*  R.  6  O.  P.  p.  688. 
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have  80  contracted."  The  same  view  is  also  distinctly 
given  in  the  Digest  (a).  It  seems  to  follow  then  that  the 
question  is  not  whether  a  thing  is  absolutely  impossible  (a 
question  not  always  without  di£^oulty),  but  whether  it  is 
such  that  reasonable  men  in  the  position  of  the  parties 
must  treat  it  as  impossible. 

On  the  other  hand  a  thing  is  not  to  be  deemed  impos-  A  thing  is 
sible  merely  because  it  has  never  yet  been  done,  or  is  not^^^^ 
known  to  be  possible.    "  Cases  may  be  conceived,"  says  ***^^ 
Willes,  J.  in  the  case  last  cited,  "  in  which  a  man  may  to  he 
undertake  to  do  that  which  turns  out  to  be  impossible,  P**"^®' 
and  yet  he  may  still  be  bound  by  his  agreement     I  am 
not  prepared  to  say  that  there  may  not  be  cases  in  which 
a  man  may  have  contracted  to  do  something  which  in  the 
present  state  of  scientific  knowledge  may  be  utterly  impos- 
sible, and.  yet  he  may  have  so  contracted  as  to  warrant  the 
possibility  of  its  performance  by  means  of  some  new  dis- 
covery, or  be  liable  in  damages  for  the  non-performance^ 
and  cannot  set  up  by  way  of  defence  that  the  thing  was 
impossible."     Indeed  many  things  have  become  possible 
which  were  long  supposed  to   be  impossible;   and   this 
not    only  in    the  well-known   instances  of   mechanical 
invention  and    the    applications  of   scientific  discovery 
to  the  arts  of  life,  but  in  the  regions  of  pure  science 
and   mathematics  (6).      Fifty  years  ago  it  seemed  im- 
possible that  we   should   ever  have  direct  evidence  of 
the  physical  constitution  of   the  sun  and  fixed  stare: 
we  now  have  much. 

It  is  submitted,  nevertheless^  that  the  doctrine  of  the  at  least  il 
foregoing  dicta  must  be  limited  to  cases  where  it  may  be  reasonably 


(a)  P.  44.  7  de  obL  et  act  81. 
Kon  solum  stipulationes  .  .  sed 
etiam  ceteri  qnoqne  contraotoR  .  . 
impossibili  condicione  interposita 
aeqne  ntdlins  moment!  smit,  quia 
in  ea  le,  quae  ex  duorum  plurinmve 
consensu  agitur,  omnium  voluntas 
spectetur;  quorum  procul  dubio  in 
huinsmodi  actu  talis  cogitatio  est, 
ut  nihil  agi  existiment  apposita  ea 


condicione  quam  sdant  esse  impos* 
sibilem. 

(6)  Prof.  SyWester  and  M.  Peau. 
oellier  respectiyely  have  resolved 
certain  algebraical  and  geometrical 
problems  long  thought  insoluble^ 
One  form  of  the  problem  of  link- 
motion  inyestigatcMl  by  PeaucelUer 
was  even  thought  to  have  been 
proved  to  be  insoluble. 
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oonoeiv-  within  the  serious  contemplation  of  a  reasonable  man  at 
it  should  the  time  that  the  thing  may  somehow  be  done.  For 
TOflribia  example,  a  man  agrees  to  make  a  flying  machine  and 
warrants  that  it  shall  fly.  This  may  well  be  a  good  con- 
tract. It  is  true  that  no  one  has  yet  succeeded  in  making 
such  a  machine.  But  the  difficulties,  great  as  they  are, 
consist  in  details ;  it  is  a  question  of  weight  and  strength 
of  materials,  disposition  of  parts,  and  application  of  power ; 
and  these  obstacles  differ  not  in  kind  from  such  as  have 
already  been  overcome  in  other  quarters  by  the  progress 
of  mechanical  invention  and  workmanship.  Suppose, 
again,  that  a  man  agrees  to  make  a  flying  machine 
and  fly  to  the  moon  with  it.  Now  this  involves  an 
undertaking  either  to  live  in  interplanetary  space,  which 
is  absolutely  impossible,  or  to  make  a  habitable  atmo- 
sphere between  the  earth  and  the  moon,  which  is 
likewise  impossible,  though  not  precisely  in  the  same 
manner.  It  is  surely  needless  to  put  the  question 
whether  any  court  could  regard  such  an  agreement  as 
valid,  even  though  the  parties  were  so  ignorant  as  to 
believe  it  possible. 

This  last  qualification — viz.  that  the  parties  must  be 

presumed  to  have  the  ordinary  knowledge  of  reasonable 

men,  even  if  the  whole  thing  is  treated  as  a  question  of 

intention — is   obviously  required  by  convenience,  and  is 

contained  by  implication  in  the  Indian  Contract  Act  (s.  56, 

illuiit.  a),  which  says  that  an  agreement  to  discover  treasure 

by  magic  is  void.     In  some  regions  at  least  of  British 

India  the  parties  might  really  believe  in  the  efficacy  of 

magic  for  the  purpose. 

'*  Practical      If  a  man  may  bind  himself  to  do  something  which  is 

Wll^  t.e.  ^'^'y  ^^^  known  to  be  impossible,  much  more  can  he  bind 

extreme     himself  to  do  something  which  is  known  to  be  possible, 

dMiculty,   however  expensive  and  troublesome.     For  some  purposes 

^^  riiLi     P"^**!^!  impossibility  may  be  treated  as   equivalent  to 

absolute  impossibility:  a  ship  is  said  to  be  totally  lost 

when  it  is  in  this  sense  practically  impossible,  though  not 
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physically  impossible,  to  repair  her  (a).     But  this  does  not 
apply  to  the  matter  now  in  hand  (6). 

The  other  conceivable  cases  of  absolute  impossibility  LogiciJ 
may  be  very  briefly  dismissed.     Inconsistent  or,  in  the  baity!*  Re- 
usual  technical  phrase,  repugnant  promises  contained  in  pa«n^t 
the  same  instrument  cannot  of  course  be  enforced :   this  repug- 
however  is  rather  a  case  of  failure  of  that  certainty  which,  JJ^Jg^ 
as  we  saw  in  the  first  chapter,  is  one  of  the  primary  condi-  d^te  and 
tions  for  the  formation  of  a  contract.     There  may  also  be  t^rtru- 
a  repugnancy  as  to  date,  as  if  a  man  promises  to  do  a  thing  ™«»*- 
on  a  day  already  past.     Practically,  however,  such   acnetoniy 
repugnancy  can  hardly  be  more  than  apparent.     Either  it  2d^d^^ 
is  a  mere  clerical  or  verbal  error,  in  which  case  the  Court  not  avoid 
may  correct  it  by  the  context  (c),  or  it  arises  from  the  contract, 
terms  of  the  agreement  being  fixed  before  and  with  refer- 
ence to  a  certain  time  but  not  reduced  into  writing  and 
executed  as  a  written  contract  till  afterwards.     In  such  a 
case  it  must  be  determined  on  the  circumstances  and  con*    ■ 
struction  of  the  contract  whether  the  stipulation  as  to  time 
is  to  be  treated  as  having  ceased  to  be  part  of  the  contract 
(in  other  words,  as  having  been  left  in  the  statement  of 
the  contract  by  a  common  mistake),  or  as  still  capable  of 
giving  an  independent  right  of  action.     At  all  events  it 
cannot  be  treated  as  a  condition  precedent  so  as  to  prevent 
the  rest  of  the  contract  firom  being  enforced  (d). 

Leaving,    however,   this  rather  barren  discussion,  we  Promisor 
come  to  a  qualification,  or  rather  explanation,  of  more^^eJ^by 
practical  importance,  which  follows  a  fortioH  from  the  ^oH^tim- 
principle  laid  down  by  Willes,  J.     DiflSculty,  inconvenience,  ie.  not 


(a)  Mon  v.  Smiik,  9  C.  B.  94, 103. 
Mr.  Leake's  citation  of  this  dictum 
(Digest,  682)  appears  to  me  irre- 
levant. 

{h)  See  per  Mellor,  J.  L.  R.  6 
Q.  B.  128,  per  Hannen,  J.  ib,  127. 
These  dicta  seem  to  go  even  beyond 
what  is  said  in  the  text,  bat  are 
prol»bly  limited  in  their  tme  effect 
to  what  ii  here  called  impossibility 
in  fact. 

(c)  See  Pitch  v.  J(me»,  5  K  ft  R 


238,  24  L.  J.  Q.  B.  293,  where  a 
note  payable  two  months  after  date, 
and  made  in  January,  1855,  was 
dated  by  mistake  1854,  but  across 
it  was  written  "  due  the  4th  March, 
1855."  The  Court  held  that  this 
sufficiently  corrected  the  mistake, 
and  might  be  taken  as  a  direction 
to  read  5  for  4. 

{d)  Hall  V.  Cazenove,  4  East  477, 
where  theCourt  agreed  to  this  extent, 
but  differed  on  the  other  question. 
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having  the 
means  of 
perform- 
anoe. 


One  may 
warrant 
aot8  of 
third  per- 
Bonv,  or 
natural 
event  in 
itself 
possible. 


or  impracticability  arising  out  of  circumstances  merely 
relative  to  the  promisor  will  not  excuse  him.  "Impos- 
sibility may  consist  either  in  the  nature  of  the  action 
in  itself,  or  in  the  particular  circumstances  of  the  promisor. 
It  is  only  the  first,  or  objective  kind  of  impossibility  that 
is  recognized  as  such  by  law.  The  second,  or  subjective 
kind,  cannot  be  relied  on  by  the  promisor  for  any  purpose, 
and  does  not  release  him  from  the  ordinary  consequences 
of  a  wilful  non-perforinance  of  his  contract  On  this  last 
point  the  most  obvious  example  is  that  of  the  debtor  who 
owes  a  sum  certain  but  has  neither  money  nor  credit. 
There  is  plenty  of  money  in  the  world,  and  it  is  a  matter 
wholly  personal  to  the  debtor  if  he  cannot  get  the  money 
he  has  bound  himself  to  pay  "  (a).  Therefore  a  man  is  not 
excused  who  chooses  to  make  himself  answerable  for  the 
acts  or  conduct  of  third  persons,  though  beyond  his  control ; 
or  even,  it  seems,  for  a  contingent  event  in  itself  possible 
and  ordinary  but  beyond  the  control  of  man.  It  has  been 
said  that  a  covenant  that  it  shall  rain  to-morrow  might 
be  good  (6),  and  that ''  if  a  man  is  bound  to  another  in 
20i.  on  condition  quod  pluvia  debet  pluere  eras,  there 
si  plv/via  non  pluit  eras  the  obligor  shall  forfeit  the  bond, 
though  there  was  no  default  on  his  part,  for  he  knew  not 
that  it  would  not  rain.  In  like  manner  if  a  man  is  bound 
to  me  on  condition  that  the  Pope  shall  be  here  at  West- 
minster to-morrow,  then  if  the  Pope  comes  not  there  is 
no  default  on  the  defendant's  part,  and  yet  he  has  forfeited 
the  obligation"  (c).  "Generally  if  a  condition  is  to  be 
performed  by  a  stranger  and  he  refuses,  the  bond  is  forfeit, 
for  the  obligor  took  upon  himself  that  the  stranger  should 
do  it"  (d!).  "  If  the  condition  be  that  the  obligor  shall  ride 
with  I.  S.  to  Dover  such  a  day,  and  I.  S.  does  not  go 


(a)  Savigny,  ObL  1.  384. 

(b)  ByMauleyJ.CanAomv.^cwry, 
15  0.  B.  at  p.  619;  24L.J.O.P.at 
p.  106.  Per  Cur.  BaUy  v.  De  OrcB- 
vigny,  K  B.  4  Q.  B.  at  p.  185.  But 
qu,  would  not  such  a  oontract  be  a 
mere  wager  in  almost  any  oonoeiv- 


able  drcomstanoes  f 

(c)  Per  Brian,  0.  J.,  Mich.  22  Ed. 
4.  26i  The  whole  diaouarion  there 
it  curious,  and  well  worth  perusal  in 
the  book  at  large. 

(d)  Bo.  Ab.  1.  452,  L.  pL  e. 
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thither  that  day ;  in  this  case  it  seems  the  condition  is 
broken,  and  that  he  must  procure  I.  S.  to  go  thither  and 
ride  with  him  at  his  peril"  (a).  Where  the  condition  of  a 
bond  was  to  give  such  a  release  as  by  the  Court  should  be 
thought  meet,  it  was  held  to  be  the  obligor's  duty  to 
procure  the  judge  to  devise  and  direct  it  (J).  K  a  lessee 
agrees  absolutely  to  assign  his  lease,  the  lease  containing 
a  covenant  not  to  assign  without  licence,  the  contract  is 
binding  and  he  must  procure  the  lessor's  consent  (c).  But 
on  the  sale  of  shares  in  a  company,  on  the  Stock  Exchange 
at  all  events,  the  vendor  is  not  bound  to  procure  the 
directors'  assent,  though  it  may  be  required  to  complete 
the  transfer  {d),  and  it  seems  at  least  doubtful  whether  he 
is  so  bound  in  any  case  {e). 

Where  an  agreement  is  impossible  by  law  there  is  no  Agi«e- 
doubt  that  it  is  void :  for  example,  a  promise  by  a  servant  ^JJ^biTin 
to  discharge  a  debt  due  to  his  master  is  void,  and  there-  i»wisToid. 
fore  no  consideration  for  a  reciprocal  promise  (/) ;  though, 
by  the  rule  last  stated,  a  promise  to  procure  his  master  to 
discharge  it  would   (in  the  absence  of  any  fraudulent 
intention  against  the  master)  be  good  and  binding.    And 
when  the  performance  of  a  contract  becomes  wholly  or  in 
part  impossible  by  law,  the  contract  is  to  that  extent 
discharged.    The  best  as  well  as  the  latest  instance  of  this  When  per- 
is Baily  v.  De  Crespigny  (y).    There  a  lessor  covenanted  ^^|^ 
with  the  lessee  that  neither  he  nor  his  heirs  nor  his  impotaible 
assigns  would   allow  any  building   (with  certain  small  j^xn^rii 
exceptions)  on  a  piece  of  land  of  the  lessor's  fronting  the  2^.?"®*^tv 
demised  premises.    Afterwards  a  railway  company  pur-  Crespigny. 
chased  this  piece  of  land  under  the  compulsoiy  powers  of 

(a)  Slieppi  Toncfart.  392.  ing  Wilhinton  t.  Lhyd,  7  Q.  B.  27,  to 

{b)  Lamb's  ca.  5  Ca  Rep.  28  b.  be  now  Uw. 

(c)  Hoyd  V.  Oupe,  6  Taunt.  249 ;  (/)  ffarvey  v.  (Tt&ftofu,  2  Lev.  161. 
cp.  CanhMn  ▼.  Barry,  16  G.  B.  597.  It  is  caUed  an  illegal  ocmsideration, 

(d)  Stray  t.  RuueUj  Q.  B.  and  Ex.  bnt  snob  yerbal  oonfosions  are  con 
Ob.  1  E.  &E.  888, 916,28  L.  J.  Q.B.  stant  in  the  early  reports. 

279,  29  L.  J.  Q.  B.  115.  (^)  L.  R.  4  Q.  B.  180. 

(e)  Undley,  1.  708, 712,  not  aUow* 


374 


IMPOSSIBLE  AGREEMENTS. 


Baying 
one's  own 
property. 


an  Act  of^  Parliament,  and  built  a  station  upon  it  The 
lessee  sued  the  lessor  upon  his  covenant ;  but  the  Court 
held  that  he  was  discharged  by  the  subsequent  Act  of 
Parliament,  which  put  it  out  of  his  power  to  perform  it. 
And  this  was  agreeable  to  the  true  intention,  for  the 
railway  company  coming  in  under  compulsory  powers, 
"  whom  he  [the  covenantor]  could  not  bind  by  any 
stipulation,  as  he  could  an  assignee  chosen  by  himself," 
was  "  a  new  kind  of  assign,  such  as  was  not  in  the  con- 
templation of  the  parties  when  the  contract  was  entered 
into/'  Kor  was  it  material  that  the  company  was  only 
empowered  by  Parliament,  not  required,  to  build  a  station 
at  that  particular  place  (a).  If  a  subsequent  Act  of  Par- 
liament making  the  performance  of  a  contract  impossible 
were  a  private  Act  obtained  by  the  contracting  party 
himself,  he  might  perhaps  remain  bound  by  his  contract 
as  if  he  had  made  the  performance  impossible  by  his  own 
act  (of  which  afterwards) :  but  where  the  Act  is  a  public 
one,  its  effect  in  discharging  the  contract  cannot  be  altered 
by  showing  that  it  was  passed  at  the  instance  of  the  party 
originally  bound  (6). 

The  case  of  a  man  agreeing  to  buy  that  which  is 
already  his  own  is  a  peculiar  one.  Here  the  performance 
is  impossible  in  law  ;  and  the  agreement  may  be  regarded 
as  void  not  only  for  impossibility  but  for  want  of  con- 
sideration. But  this  class  of  cases  is  by  its  nature  strictly 
limited.  No  man  will  knowingly  pay  for  what  belongs  to 
him  already.  If  on  the  other  hand  the  parties  are  in 
iloubt  or  at  variance  as  to  what  their  rights  are,  any 
settlement  which  they  come  to  in  good  faith,  whatever  its 
form,  has  the  character  of  a  compromise.  There  remain 
only  the  cases  in  which  the  parties  act  imder  a  common 
mistake  as  to  their  respective  rights.  The  presence  of  the 
mistaken  assumption  is  the  central  point  on  which  the 


(a)  L.  R  4  Q.  B.  186-7. 
(6)  Brown  v.  Mayor  of  London^  9 
a  B.  N.  S.  726,  80  Li  J.  C;  P.  225, 


in  Ex.  Ch.  18  C.  B.  X.  S.  828,  31 
L»  J.  C.  P;  280* 
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whole  transaction  turns,  and  is  decisive  in  fixing  its  true 
nature.  Hence  it  is  the  most  conspicuous  element  in 
practice,  and  these  cases  are  treated  as  belonging  not  to 
the  head  of  Impossibility  but  to  that  of  Mistake.  Under 
that  head  we  recur  to  them  in  the  next  chapter.  It  is 
hardly  needful  to  add  that  a  contract  for  the  sale  of 
something  which  the  seller  has  not  at  the  time  is  perfectly 
good  if  the  thing  is  capable  of  private  ownership.  The 
effect  of  the  contract  is  that  he  binds  himself  to  acquire  a 
lawful  title  to  it  by  the  time  appointed  for  completing  the 
contract 

The  general  principles  above  considered  are  very  well  Expodtion 
brought  together  in  the  Digest,  in  a  passage  from  a  work  principles 
of  Venuleius  on  Stipulations.  "  Illud  inspiciendum  est,  J^  R<Mn»n 
an  qui  centum  dari  promisit  confestira  teneatur,  an  vero 
cesset  obligatio  donee  pecuniam  couferre  posset.  Quid 
ergo  si  neque  domi  habet  neque  inveniat  creditorem  ? 
Sed  haec  recedunt  ab  impedimento  naturali  et  respiciunt 
ad  facultatem  dandi  (a).  .  .  .  Et  general  iter  causa 
diffiailtatis  ad  incommodum  promissoris,  non  ad  impedi- 
mentum  stipulatoris  pertinet  [i.e.  inconvenience  short  of 
impossibility  is  no  answer].  .  .  .  Si  ab  eo  stipulatus 
sim,  qui  efiScere  non  possit,  cum  alii  possibile  sit,  iure 
factam  obligationem  Sabinus  scribit."  He  goes  on  to  say 
that  a  legal  impossibility,  e.g.  the  sale  of  a  public  building, 
is  equivalent  to  a  natural  impossibility.  ..."  Nee  ad 
rem  pertinet  quod  ius  mutari  potest  et  id  quod  nunc 
impossibile  est  postea  possibile  fieri ;  non  enim  secundum 
futuri  temporis  ius  sed  secundum  praesentis  aestimari 
debet  stipulatio  "  (6) :  (as  if  it  should  be  contended  that  a 
covenant  to  create  a  new  manor  is  not  a  covenant  for  a 
legal  impossibility,  because  peradventure  the  statute  of 
Quia  emptores  may  be  repealed.)  All  this  is  in  exact 
accordance  with  English  law. 

(a)  For  the  explumtion  of  a  not      8av.  Obi.  1.  885. 
very  dear  Ulostration  which  foUows  (b)  D.  45.  1.  de  v.  o.  137.  §§  4-  6. 

here,  and  is  omitted  in  our  text,  lee 


376 


IMPOSSIBLE  AGBEEMEKT8. 


2.  Per-  2.  We  DOW  come  to  the  cases  where  the  performance  of 

imMsdUe  *^  agreement  is  not  impossible  in  its  own   nature,  but 
in  fact:  no  impossible  in  fact  by  reason  of  the  particular  circum- 
^1^^^       stances.    It  is  a  rule  admitted  by  all  the  authorities,  and 
cjJJ^^ "  supported  by  positive  decisions,  that  impossibility  of  this 
kind  is  no  excuse  for  the  failure  to  perform  an  uncon- 
ditional contract,  whether  it  exists  at  the  date  of  the 
contract,  or  arises  from  events  which  happen  afterwards  (a). 
Thus  an  absolute  contract  to  load  a  full  cargo  of  guano  at 
a  certain  island  was  not  discharged  by  there  not  being 
enough  guano  there  to  make  a  cargo  (6) :  and  where  a 
charter-party  required  a  ship  to   be  loaded   with  usual 
despatch,  it  was  held  to  be  no  answer  to  an  action  for 
delay  in  loading  that  a  frost  had  stopped  the  navigation 
of  the  canal  by  which  the  cargo  would  have  been  brought 
A  fortiori   to  the  ship  in  the  ordinary  course  (c).     Still  less  will 
^0^-^  ^  unexpected  difficulty  or  inconvenience  short  of  impossi- 
▼enient  or  bility  serve  as  an  excuse.     Where  insured  premises  were 
ticable.      damaged  by  fire  and  the  insurance  company,  having  an 
option  to  pay  in  money  or  reinstate  the  building,  elected 
to  reinstate,  but  before  they  had  done  so  the  whole  was 
pulled  down  by  the  authority  of  the  Commissioners  of 
Sewers  as  being  in  a  dangerous  condition ;  it  was  held 
that  the  company  were  bound  by  their  election,  and  the  ' 
performance  of  the  contract  as  they  had  elected  to  perform 
it  was  not  excused  {d).     So  again  if  a  man  contracts  to  do 
work  according  to  orders  or  specifications  given  or  to  be 
given  by  the  other  contracting  party,  he  is  bound  by  his 
contract,  although  it  may  turn  out  not  to  be  practicable  to 


(a)  Aikin9im  v.  JOtchie,  10  East 
680. 

{b)  ffiOs  V.  Si^hrue,  16  M.  A  W. 
258.  But  qv.  if  this  case  would 
now  be  so  decided.  It  seems  really 
to  faU  within  the  rule  in  Taylor  v. 
Caldwdl  (p.  882  below).  And  see 
Anson,  812,  813. 

(c)  Kearon  v.  Pearton^  7  H.  ft  N. 
886,  81  L.  J.  Ex.  1.  So  where  a 
given  number  of  days  is  allowed  to 


the  charterer  for  unloading,  he  is 
held  to  take  the  risk  of  any  ordinary 
vicissitudes  which  may  cause  delay : 
Tkiu  V.  Byeny  1  Q.  B.  D.  244. 

{d)  Brown  ▼.  RoyaL  Inmrana  Co. 
1  E.  ft  £.  868,  28  L.  J.  Q.  B.  276, 
diss.  Erie,  J.  who  thought  such  a 
reinstatement  as  was  contemplated 
by  the  contract  (not  being  an  entire 
rebuilding)  had  become  impossible 
by  the  act  of  the  law. 
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do  the  work  in  the  time  or  manner  prescribed.  In  Jones 
V.  8t  Johv!8  College  (Oxford)  {a)  the  plaintiffs  contracted 
to  erect  certain  farm  buildings  according  to  plans  and 
specifications  furnished  to  them,  together  with  any  altera- 
tions or  additions  within  specific  limits  which  the  de- 
fendants might  prescribe,  and  subject  to  penalties  if  the 
work  were  not  finished  within  a  certain  time.  And  they 
expressly  agreed  chat  alterations  and  additions  were  to  be 
Completed  on  the  same  conditions  and  in  the  same  time  as 
the  works  under  the  original  contract,  unless  an  extension 
of  time  were  specially  allowed.  It  was  held  that  the 
plaintiffs,  having  contracted  in  such  terms,  could  not  avoid 
the  penalties  for  non-completion  by  showing  that  the  ^ 
delay  arose  from  alterations  being  ordered  by  the  de- 
fendants which  were  so  mixed  up  with  the  original  work 
that  it  became  impossible  to  complete  the  whole  within 
the  specified  time.  In  Thxyrn  v.  Mayor  of  London  (b)  a 
contractor  undertook  to  execute  works  according  to  speci- 
fications prepared  by  the  engineer  of  the  corporation.  It . 
txuned  out  that  an  important  part  of  the  works  could  not 
be  executed  in  the  manner  therein  described,  and  after 
fruitless  attempts  in  which  the  plaintiff  incurred  much 
expense,  that  part  had  to  be  executed  in  a  different  way. 
It  was  held  that  no  warranty  could  be  implied  on  the 
part  of  the  corporation  that  the  plans  were  such  as  to 
make  the  work  in  fact  reasonably  practicable,  and  that 
the  plaintiff  could  not  recover  as  on  such  a  warranty  the 
value  of  the  work  that  had  been  thrown  away.  The 
judgments  in  the  House  of  Lords  leave  it  an  open 
question  whether,  assuming  the  extra  work  thus  caused 
not  to  have  been  extra  work  of  the  kind  contemplated  by 
the  contract  itself  and  to  be  paid  for  under  it,  the  plaintiff 
might  not  have  recovered  for  it  as  on  a  qv^antv/m  meruit. 
In  short,  it  is  admitted  law  that  generally  where  there  is  a 
positive  contract  to  do  a  thing  not  in  itself  unlawful,  th^ 

(a)  L.  R.  6  Q.  B.  115, 124.  10  Ex.  112,  affd.  in  H.  L.  1  App. 

(()L.  R.  9  Ex.  168,  In  Ex.  Ch.      Ca.  120. 


378  IMPOSSIBLE  AOREEMKNTS. 

contractor  must  perform  it,  or  pay  damages  for  not  doing 
it,  although  in  consequence  of  unforeseen  accidents  the 
performance  of    his  contract  has  become   unexpectedly 
burdensome  or  even  impossible  (a). 
ProhiU-         Where  the  performance  of  a  contract  becomes  imprac- 
/wJriro       ticable  by  reason  of  its  being  forbidden  by  a  foreign  law, 
Uw=im-    it  is  deemed  to  have  become  impossible  not  in  law  but  in 
^^^  ^  fact.     In  Barker  v.  Hodgson  (6)  intercourse  with  the  port 
to  which  a  ship  was  chartered  was  prohibited  on  account 
of  an  epidemic  prevailing  there,  so  that  the  freighter  was 
prevented  from  furnishing  a  cargo ;  but  it  was  held  that 
this  did  not  dissolve  his  obligation.     So  if  the  goods  are 
confiscated  at  a  foreign  port,  that   is  no  answer  to  an 
action  against  the  shipowner  for  not  delivering  them  (c). 
But  where  the  effect  of  a  foreign  law  is  to  prevent  both 
parties  from  performing  their  respective  parts  of  the  con- 
tract, both  are  excused  (rf). 
Obligation      Certain  cases,  of  which  Paradine  v.  Jane  (e)  is  the 
to  Jl^nt  leading  one,  axe  often  referred  to  upon  this  head.    The 
t*>^^  d«-  effect  of  them  is  that  the  accidental  destruction  of  a  lease- 
iniMt  ao-    hold  building,  or  the  tenant's  occupation  being  otherwise 
do^^^  interrupted  by  inevitable  accident,  does  not  determine  or 
suspend  the  obligation  to  pay  rent  either  at  law  or  in 
No  im-      equity  (/).    In  these  cases,  however,  the  performance  of 
^^\  *  ^  the  contract  does  not  really  become  impossible.    There  is 
obviously  nothing  impossible  in  the  relation  of  landlord 
and   tenant  continuing  with  its   regular  incidents.     We 
must  be  careful  not  to  lose  sight  of  the  two  distinct 
characters  of  a  lease  as  a  contract   (or  assemblage  of 
contracts)  and  as  a  conveyance.     There  is  a  common  mis- 
fortune depriving  both  parties  to  some  extent  of  the  benefit 

(a)  Taylor  v.  CaldwtU,  8  B.  &  S.  (6)  8  M.  &  S.  267. 

826,  888,  82  L.  J.  Q.  B.  164,  166.  (c)  Spence  v.  Chodwick,  10  Q.  B. 

This  rule  does  not  extend,  however,  517. 

beyond  expreM  contracts.    An  un-  (d)  Cunningham  v.  Dunn  (C.A.), 

dertaking  to  be  answerable  for  delay  8  C.  P.  D.  448. 

caused  by  vit  nuiior  cannot  be  made  {e)  Aleyn  26. 

part  of  an  Implied  contract:  Ford  (/)  Leeds y.  Chetthav^  1  Sim.  146, 

V.  CoUswyrth  (Ex.  Ch.)  L.  R.  5  Q.  Loft  v.  Dmnit,  1  E.  &  £.  474,  28 

B.  544.  h.  J.  Q.  B.  168. 
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of  their  respective  interests  in  the  property;  not  of  the  benefit 
of  the  contract,  for  so  far  as  it  is  a  matter  of  contract, 
neither  party  is  in  a  legal  sense  disabled  from  performing 
any  material  part  of  it.  The  expense  of  getting  housed 
elsewhere,  or  the  loss  of  profits  from  a  business  carried 
on  upon  the  premises,  may  render  it  difficult  or  even  im- 
practicable for  the  tenant  to  go  on  paying  rent.  But  it 
does  not  render  the  payment  of  his  rent  impossible  in  any 
other  sense  than  it  renders  the  payment  of  any  other  debt 
to  any  other  creditor  impossible  (a).  It  is  a  personal  and 
relative  "  causa  difficultatis '' ;  which,  as  we  have  seen,  is 
irrelevant  in  a  legal  point  of  view.  The  lessee's  special 
covenants,  if  such  there  be,  to  paint  the  walls  at  stated 
times  or  the  like,  do  become  impossible  of  performance  by 
the  destruction  of  their  subject-matter,  and  to  that  extent, 
no  doubt,  are  discharged  or  suspended  as  being  within  the 
rule  in  Taylor  v.  Caldwdl,  which  we  shall  immediately  con- 
sider. Only  to  this  limited  extent  is  there  any  precise 
resemblance  to  the  wider  class  of  cases  where  the  per- 
formance of  a  contract  becomes  in  fact  impossible.  The  ^"^  * 
true  analogy  is  in  the  nature  of  the  question  which  the  question, 
rule  of  law  has  to  decide :  namely  whether  the  contract  is  ^»  7^®" 
in  substance  and  efPect  as  well  as  in  terms  unconditional  ooDtraot 
and  without  any  implied  exception  of  inevitable  accident,  ud^q/ 
We  shall  see  that  this  is  always  the  real  question.  The  ditional. 
answer  being  here  determined  by  Paradine  v.  JciTie  (6),  it 
was  held  in  the  later  cases  (c)  (about  which  difficulties  are 
sometimes  felt,  but  it  is  submitted  without  solid  reason) 
that  it  is  not  aflfected  by  the  landlord  having  protected 
himself  by  an  insurance,  which  is  a  purely  collateral  con* 
tract  of  indemnity.  There  might  indeed  very  well  be  a 
further  collateral  agreement  between  the  landlord  and 
tenant  that  the  landlord  should  apply  the  insurance 
moneys  to  rebuilding  the  premises.     Such  an  agreement 

(a)  See  per  Lord  Blackburn,  2  (c)  i>ed«  ▼.  C%eef  Aam,  1  Sim.  146, 

App.  Ca.  770.  Lofft  v.  DmnU,  1  R  &  E.  474,  28 

(6)  Aleyn  26.  L.  J.  Q«  B.  168. 
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would  be  good  without  any  new  consideration  on  the 
tenant's  part  beyond  his  acceptance  of  the  lease,  and  pro- 
bably without  being  put  into  writing  {a).  On  the  other 
hand  it  is  often  a  term  of  the  lease  that  the  tenant  shall 
keep  the  premises  insured  and  that  in  case  of  fire  the 
insurance  moneys  shall  be  applied  in  reinstatement 
There,  if  the  landlord  has  insured  separately  without  the 
knowledge  of  the  tenant,  so  that  the  damage  is  appor- 
tioned between  the  two  policies,  and  the  amount  received 
by  the  tenant  is  diminished,  the  tenant  is  entitled  to  the 
benefit  of  the  other  policy  also  (6). 

OofUra  the      The  rule  or  presumption  might,  of  course,  be  the  other 
ciTil  lAw.    ^^y^  ^  ^^  jg  Yyj  the  civil  law,  where  it  is  an  incident  of  the 

contract  to  pay  rent  that  it  is  suspended  by  inevitable 
accident  destroying  or  making  useless  the  thing  demised. 
The  particular  event  on  which  ParadiTie  v.  Jane  was 
decided,  eviction  by  alien  enemies  (c),  is  expressly  dealt 
with  in  this  manner.  The  law  of  Scotland  follows  the 
civil  law  (cQ,  and  the  Irish  Landlord  and  Tenant  Act  of 
1860  gives  the  tenant,  the  option  of  surrendering  on  a 
dwelling  house  ''or  other  building  constituting  the  sub« 
stantial  matter  of  the  demise "  being  by  fire  or  other 
inevitable  accident  destroyed  or  made  incapable  of  bene- 
ficial occupation  (e).  Either  way  the  rule  is  subject  to 
any  special  agreement  of  the  parties,  and  it  is  but  a  ques* 
tion  which,  in  the  absence  of  such  agreement,  is  the  better 
distribution  of  the  hardship  that  must  to  some  extent  fall 
upon  both.  It  is  hard  for  a  tenant,  according  to  the 
English  rule,  to  pay  an  occupation  rent  for  a  burnt  out 


{a)  Parol  collateral  agreements 
have  been  held  good  in  Brtkine  y. 
Adeane,  8  Ch.  756,  Morgan  v. 
OHffith,  L.  R.  6  Ex.  70,  Angdl  v. 
Duke,  L.  E.  10  Q.  R  174. 

(h)  Reynard  v.  Arnold,  10    Ch. 

386. 

(c)  Si  incmvoB  hoetium  fiat,  D. 
19.  2.  looati  condnoti,  15  §  2;  or 
even  reasonable  fear  of  it :  Si  quis 
tixnoris  caosa  emigrasset  •  •  .  ro- 


spondit,  fii  caosa  faisset  cur  peri- 
(mlnm  timeret,  qaamvis  perionlnm 
vere  non  faisset,  tamen  non  debere 
mercedem ;  sed  si  caosa  timoris  iosta 
non  faisset,  nihilominos  debere,  D. 
eod.  tit  27  §  1. 

(cQ  Per  Lord  CampbeU,  Lofi  v. 
Dennis,  mpra;  Bell,  Principles,  § 
1208. 

(6)  23  &  24  Vict.  0. 154,  s.  40. 
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plot  of  ground.  It  is  haxd  for  a  landlord,  according  to  the 
Roman  and  Scottish  rule,  to  lose  the  rent  as  well  as  (it 
may  be)  a  material  part  of  the  value  of  the  reversion. 
Either  party  may  be  insiured;  but  that,  as  we  have  said,  is 
not  of  itself  relevant  as  between  them. 

So  fax  the  general  rule.    The  nature  of  the  exceptions  is  Exoeption* 
thus  set  forth  by  the  judgment  of  the  Court  in  Baily  v.  J)e  ^^,^  of 


^'  These  can  be  no  doubt  that  a  man  may  by  an  aboolnte  eontiaot  powibility. 
bind  himself  to  perform  things  which  subsequently  become  impossible 
or  to  pay  damages  for  the  non-performance,  and  this  construction  is 
to  be  put  upon  an  unqualified  undertaking,  where  the  event  which 
causes  the  impossibility  was  or  might  have  been  anticipated  and 
guarded  agaiust  in  the  contract,  or  where  the  impossibility  arises 
from  the  act  or  default  of  the  promisor. 

^  But  where  the  event  is  of  such  a  character  that  it  cannot  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  the  contracting 
parties  when  the  contract  was  made,  they  will  not  be  held  bound  by 
general  words  which,  though  large  enough  to  include,  were  not  used 
with  reference  to  the  possibility  of  the  partictdar  contingency  which 
afterwards  happens.  It  is  on  this  principle  that  the  act  of  Qod  is  in 
some  cases  said  to  excuse  the  breach  of  a  contract  This  is  in  Cact  an 
inaccurate  expression,  because,  where  it  is  an  answer  to  a  complaint 
of  an  alleged  breach  of  contract  that  the  tbing  done  or  left  undone 
was  so  by  the  act  of  Gkni,  what  is  meant  is  that  it  was  not  within  the 
contract  "(a). 

This  (as  well  as  the  following  context,  which  is  too  long  Events  not 
to  quote)  well  shows  the  m6dem  tendency,  to  which  we  the  oon- 
have  already  called  attention,  to  reduce  all  the  rules  on  templmtion 
this  subject  to  rules  of  construction.     By  the  modem  contract, 
understanding  of  the  law  we  are  not  bound  to  seek  for  a 
general  definition  of  "  the  act  of  God  "  or  via  maior  (6), 
but  only  to  ascertain  what  kind  of  events  were  within  the 
contemplation  of  the  parties  including  in  the  term  event 
an  existing  but  unascertained  state  of  facta.    This  is  yet 
more  apparent  if  one  attempts  to  frame  any  definition  of 
the  term  *'  act  of  God."    It  does  not  include  every  inevi- 

■ 

(a)  L.  B.  4  Q.  B.  185.  appelknt."    Gains  in  D.  19. 2.  locati 

(&)  Both  these  terms  are  daBsical:      26  §  6. 
"  Vis  nudor,  quam  Graed  Otod  /3ky 
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table  accident;  contrary  winds,  for  example,  are  not  within 
the  meaning  of  the  term  in  a  charter-party.  Nor  is  the 
reason  far  to  seek;  the  risk  of  contrary  winds,  though 
inevitable,  is  one  of  the  ordinary  risks  which  the  parties 
must  be  understood  to  have  before  them  and  to  take  upon 
them  in  making  such  a  contract :  therefore  it  is  said  that 
the  event  must  be  not  merely  accidental,  but  over- 
whelming (a).  But  on  the  other  hand  the  term  is  not 
confined  to  unusual  events:  death,  for  example,  is  an  "act 
of  God  "  as  regards  contracts  of  personal  service,  because 
in  the  particular  case  it  is  not  calculable.  Tet  the  fact 
that  this  very  event  is  not  only  certain  to  happen,  but  on 
a  sufficiently  large  average  is  calculable,  is  the  foundation 
of  the  whole  system  of  life  annuities  and  life  insurance. 
Again,  death  is  inevitable  sooner  or  later,  but  may  be 
largely  prevented  as  to  particular  causes  and  occasions. 
The  effects  of  tempest  or  of  earthquake  may  be  really 
inevitable  by  any  precaution  whatever.  But  fire  is  not 
inevitable  in  that  sense.  Precautions  may  be  taken  both 
against  its  breaking  out  and  for  extinguishing  it  when  it 
does  break  out.  We  cannot  arrive,  then,  at  any  more 
distinct  conception  than  this:  An  event  which,  as  between 
the  parties  and  /(W  the  purpose  of  the  viatter  in  hand, 
cannot  be  definitely  foreseen  or  controlled.  In  other  words, 
we  are  thrown  back  upon  the  nature  and  construction  of 
the  particular  contract  (6). 

We  may  now  proceed  to  the  specific  classes  of  excep- 
tional cases. 

(a)  Where  a.  Where  the  performance  of  the  contract  depends  on 
fonmmoe  ^^^  existence  of  a  specific  thing.  The  law  was  settled  on 
depends  this  head  by  Taylor  v.  CaZdivell  (c),  where  the  defendants 
eiifltenoe    agreed  to  let  the  plaintiffs  have  the  use  (c)  of  the  Surrey 

(a)  Per    Martin,    B.    OaMey  v.  contract  but  by  the  general  law,  see 

PoHtmouth  ds  Jiyde  Steam  Packet  Co.  Nichols  v.  Mardand,  2  Ex.   D.  1, 

11  Ex.  618.  Nugent  v.  SmWi,  1  C.  P.  D.  423, 

(6)  As  to  what  is  snch  an  *'act  of  444,  both  in  C.  A. 

God"  as  will  make  an  exception  to  (r)  8  B.  &  S.  826,  82  L.  J.  Q.  B. 

a  duty  imposed  not    specially  by  164.    There  were  words  sufficient 
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Gardens  and  Music-hall  on  certain  days  for  the  purpose  ojMpeofic 
of  giving  entertainments.     Before  the  first  of  those  days  Tavlor  v. 
the  music-hall  was  destroyed  by  fire  so  that  the  entertain-  Caldwell, 
ments  could  not  be  given,  and  without  the  fault  of  either 
party,     'llie  Court  held  that  the  defendants  were  excused, 
and  laid  down  the  following  principle :  "  Where  from  the 
nature  of  the  contract  it  appears  that  the  parties  must 
from   the  beginning  have  known  that  it  could  not  be 
fulfilled  unless,  when  the  time  for  the  fulfilment  of  the 
contract  arrived,  some  particular  specified  thing  continued 
to  exist,  so  that  when  entering  into  the  contract  they  must 
have  contemplated  such  continued  existence  as  the  foun- 
dation of  what  was  to  be  done ;  there  in  the  absence  of  any  Implied 
express  or  implied  (a)  warranty  that  the  thing  shall  exist,  ^^ 
the  contract  is  not  to  be  considered  a  positive  contract,  but  ^»'*^«' 
subject  to  the  implied  condition  that  the  parties  shall  be  anoe  is 
excused  in  case,  before  breach,  performance  becomes  i^a- S[^''tSi^ 
possible  from  the  perishing  of  the  thing  without  default  p«risbes 
of  the  contractor."    And  the  following  authorities  and  ^^  Arty's 
analogies  were  relied  upon : —  own 

The  civil  law,  which  implies  such  an  exception  in  all 
cases  of  obligation  de  certo  corpore  (6). 

The  cases  of  contractual  rights  or  duties  of  a  strictly 
personal  nature  which,  though  the  contract  is  not  expressly 
qualified,  are  by  English  law  not  transmissible  to  executors 
(see  Ch.  V.,  p.  206,  above). 

The  admitted  rule  of  English  law  that  where  the  pro- 
perty in  specific  chattels  to  be  delivered  at  a  future  day 
has  passed  by  bargain  and  sale,  and  the  chattels  perish 
meanwhile  without  the  vendor's  default,  he  is  excused 


for  an  actual  demise,  but  the  Court 
held  that  the  manifest  general  in- 
tention prevailed  over  them. 

(a)  That  is,  understood  in  fact 
between  the  parties :  the  whole 
scope  of  the  ptissage  being  that  it  is 
not  to  be  implied  by  law. 

(6)  D.  46.  1.  de  V.  o.  23,  38.  Cp. 
also  D.  46.  3.  de  solut.  107.    Ver- 


borum  obligatio  aut  naturaliter  re- 
solvitur  aut  civiliter ;  naturaliter, 
veluti  solutione,  aut  cum  res  in 
stipulationem  deducta  sine  culpa 
promissoris  in  rebus  humanis  esse 
desiit  Pothier,  Obi.  §  149,  i6.  Part 
3,  ch.  6,  §§  649,  sqq.,  and  ContnU 
de  Venie,  §  308,  sqq.  translated  in 
Blackburn  on  Sale,  178. 
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from  performing  his  contract  to  deliver ;  and  the  similar 
rule  as  to  loans  of  chattels  and  bailments.  In  all  these 
cases,  though  the  promise  is  in  words  positive,  the  excep- 
tion is  allowed  "because  from  the  nature  of  the  contract 
it  is  apparent  that  the  parties  contracted  on  the  basis 
of  the  continued  existence  of  the  particular  person  or 
chattel" 
Appleby  r.  The  Same  principle  was  followed  in  Appleby  v.  Meyers  (a). 
There  the  plaintiffs  agreed  with  the  defendant  to  erect  an 
engine  and  other  machinery  on  his  premises,  at  certain 
prices  for  the  separate  parts  of  the  work,  no  time  being 
fixed  for  payment.  While  the  works  were  proceeding,  and 
before  any  part  was  complete,  the  premises,  together  with 
the  uncompleted  works  and  materials  upon  them,  were 
accidentally  destroyed  by  fire.  In  the  Common  Pleas  it 
was  held  that  the  plaintiflfe  might  recover  the  value  of  the 
work  already  done  as  on  a  term  to  that  effect  to  be  im- 
plied in  the  nature  of  the  contract  And  in  the  court 
above  authorities  to  the  same  effect  were  cited  from  the 
Digest  and  from  modem  French  writers :  these,  however, 
were  not  discussed  in  the  judgment,  the  Court  merely 
observing  that  they  were  not  binding.  In  the  Exchequer 
Chamber  the  judgment  of  the  Common  Pleas  was  reversed. 
It  was  admitted  that  the  work  under  the  contract  could 
not  be  done  unless  the  defendant's  premises  continued  in 
a  fit  state  to  receive  it.  It  was  also  admitted  that  if  the 
defendant  had  by  his  own  default  rendered  the  premises 
unfit'  to  receive  the  work,  the  plaintiff's  might  have  re- 
covered the  value  of  the  work  abready  done.  But  it  was 
held  that  the  Court  below  were  wrong  in  thinking  that  there 
was  an  absolute  promise  or  warranty  by  the  defendant  that 
the  premises  should  at  all  events  continue  so  fit  ''  Where 
as  in  the  present  case,  the  premises  are  destroyed  without 
fault  on  either  side,  it  is  a  misfortune  equally  affecting 
both  parties,  excusing  both  from  further  performance  of 

(a)  L.  B.  2  0.  P.  651,  In  Ex.  Ch.  revg.  i^  o.  1  C.  P.  616. 
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the  couti*act,  but  giving  a  cause  of  action  to  neither." 
Another  argument  for  the  plaintiffs  was  that  the 
property  in  the  work  done  had  passed  to  the  defen- 
dant and  was  therefore  at  his  risk  {a).  To  this  the 
Court  answered  that  it  was  at  least  doubtful  whether 
it  had ;  and  even  if  it  had,  the  contract  was  still  that 
nothing  should  be  payable  unless  and  until  the  whole 
work  was  completed. 

Where  there  is  an  entire  contn\ct  for  doing  work  upon  Saving  as 
specific  property,  as  fitting  a  steamship  with  new  machinery,  ^e^tefi' 
for  a  certain  price,  but  the  price  is  payable  by  instalments,  paymeot 
and   the   ship    is    lost   before   the   machinery  has   been  earned 
delivered,  but  after  one  or  more  of  the  instalments  has 
been   paid,  the   further  perfornmnce   of  the   contract   is 
excused,  but  the  money  already  paid,  though  on  account 
not  of  a  part,  but  of  the  entire  contract,  cannot  be  re- 
covered back  (6). 

The  same  doctrine  has  been  applied  where  the  subject-  Contract 
matter  of  the  contract  is  a  future  specific  product  or  some  tpedfic 
part  of  it.     In  March  A.  agreed  to  sell  and  B.  to  purchase  Product. 
200  tons  of  potatoes  grown  on  certain  land  belonging  to 
A,     In  August  the  crop  failed  by  the  potato  blight,  and  A. 
was  unable  to  deliver  more  than  80  tons :  the  Court  held 
that  he  was  excused  as  to  the  rest     "  The  contract  was 
for  200  tons  of  a  particular  crop  in  particular  fields  "... 
"  not  200  tons  of  potatoes  simply,  but  200  tons  off  par- 
ticular land"  .  .  .  "and  therefore  there  was  an  implied 


(a)  In  the  case  cited  in  argument 
from  Dalloe,  Jurisp.  G^n.  1861,  pt. 
1.  105,  Chemin  de  fer  du  Dauphiv4 
V.  Clct,  where  railway  works  in 
courte  of  construction  had  bven 
spoilt  by  floods,  the  Court  of  Cast-a- 
tlon  relied  on  the  distinction  that 
they  were  not  such  as  remained  in 
the  contractor's  dii»poeition  tUl  the 
\^liole  was  finished,  but  "de  con- 
structions doiit  les  materiaux  et  la 
main  d*ceuvre  ^taient  foumis  par 
Tentrepreneur  et  qui  s'incorporaient 


au  Bol  du  proprietaire,"  as  excluding 
the  application  of  articles  1788-1790 
of  the  Code  Civil,  which  lay  down 
a  rule  similar  to  that  of  the  prin- 
cipal case. 

[h)  Anglc'Ef/yptian  Navif/ation  Co. 
V.  Jiennif,  L.  R.  10  0.  P.  271.  It 
would  seem  the  same  on  principle 
where  the  whole  price  is  paid  in 
advance.  See  Yangerow,  Pand.  3. 
234  sqq.;  and  the  cases  on  contracts, 
personal  service,  and  apprenticeship 
cited  farther  on. 

C   C 
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term  in  the  contract  that  each  party  should  be  free  if  the 

crop  perished  "  (a). 
imposHi-         These  are  all  cases  of  the  performance  becoming  im- 
date  of       possible   by  events  which   happen   after  the  contract   is 
contract     made.     But  sometimes   the   same   kind   of  impossibility 

from  state  ^       t*  ^  r-  <•  "^  • 

of  things  results  from  tiie  present  existence  of  a  state  of  things  not 
temped  contemplated  by  the  parties,  fimd  the  performance  is  excused 
l^lMurties.  to  the  same  extent  and  for  the  same  reasons  as  if  that 
state  of  things  had  sui>ervened.  Where  this  impossibility 
consists  in  the  absolute  non-existence  of  the  specific  pro- 
perty or  interest  in  property  which  is  the  subject-matter 
of  the  agreement,  it  is  evident  that  the  agreement  would 
not  have  been  made  unless  the  parties  had  contemplated 
the  subject-matter  as  existing.  Otherwise  it  would  be 
reduced  to  a  case  of  absolute  impossibility ;  for  when  a 
thing  is  once  known  to  be  in  the  events  which  have 
happened  impossible,  it  is  the  same  as  if  it  had  been  in 
its  own  nature  impossible.  Here,  then,  the  agreement  of 
the  parties  is  induced  by  a  mistaken  assumption  on  which 
they  both  proceed,  as  in  the  analogous  cases  noticed  above 
under  the  head  of  impossibility  in  law.  Here,  as  there, 
it  is  a  question  whether  impossibility  or  mistake,  or  both, 
shall  be  assigned  as  the  ground  on  which  the  agreement 
is  void.  And  here  likewise,  according  to  our  authorities, 
mistake  seems  to  be  the  ground  assigned  by  preference. 
It  is  not  so  much  the  impossibility  of  performance  that  is 
regarded  as  the  original  non-existence  of  the  state  of 
things  assumed  by  the  contracting  paiiies  as  the  basis  of 
their  contract.  The  main  thing  is  to  ascertain,  not  whether 
the  agreement  can  be  performed,  but  what  was  in  the 
true  intention  and  contemplation  of  the  parties  (6).    If  it 

(a)  HoweU  v.  Chuplandy  L.  R.  9  of  nullity  in  these  cases :  but  chiefly 

Q.  B.  462,  '466,  affd.  in  C.  A.  1  Q.  because,  as  he  holds,  the  knowledge 

B.  D.  258,  see  per  Cleasby,  B.  at  or  other  state  of  mind  of  the  parties 

p.  263.  makes  no  difference.     It  is  at  least 

{b)    See    especially  Couturier    v.  doubtful,  as  we  shall  have  oppor- 

Haziit,  5  H.  L.  C.  678.    Sa^igny  tunities  of  seeing,  whether  this  posi- 
(SjTst.  8.  803)  is  decidedly  against    .  tion  be  true  in  English  law. 
error  being  considered  the  ground 
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appears  that  they  conceived  and  dealt  with  something 
non-existent  as  existing,  the  agreement  breaks  down  for 
want  of  any  real  contents.  Hence  these  cases  are  treated 
for  the  most  part  as  belonging  to  the  head  of  Mistake. 

It  may  be  that  the  peculiar  historical  conditions  of 
English  law  count  for  something  in  this.  Accident,  Fraud, 
and  Mistake  were  the  accustomed  descriptions  of  the 
heads  of  equity  under  which  the  Court  of  Chanceiy  gave 
relief.  The  fiction  of  this  relief  being  something  extra- 
ordinary and  as  it  were  supra-legal  was  kept  up  in  form 
long  after  it  had  ceased  to  be  either  true  or  useful :  and 
the  terms  Fraud  and  Mistake  were  extended  far  beyond 
any  natural  or  scientifically  admissible  meaning  in  order 
to  support  the  jurisdiction  of  the  Court  in  a  great  variety 
of  cases  where  the  procedure  and  machinery  of  the  common 
law  Courts  were  inadequate  to  do  justice.  In  the  cases 
now  before  us,  however,  there  is  real  diflSculty  in  drawing 
the  line:  and  one  or  two  examples  of  the  class  will  be 
given  in  this  place. 

In  the  leading  case  of  Couturier  v.  Hastie  (a),  decided  Sale  of 
by  the  House  of  Lords  in  1856,  a  bought  note  had  been  ^^ouaiy 
signed  for  a  cargo  of  Indian  corn  described  as  "of  fair*^^^*' 
average  quality  when  shipped  from  Salonica.'*  Several 
days  before  the  sale,  but  unknown  to  the  parties,  the 
cargo,  then  on  the  voyage,  was  found  to  be  so  much 
damaged  from  heating  that  the  vessel  put  into  Tunis, 
where  the  cargo  was  sold.  The  only  question  seriously 
disputed  was  what  the  parties  really  meant  to  deal  with,  a 
cargo  supposed  to  exist  as  such,  or  a  mere  expectation  of 
the  arrival  of  a  cargo,  subject  to  whatever  might  have 
happened  since  it  was  shipped.  Lord  Ci-anworth  in  the 
House  of  Lords,  in  accordance  with  the  opinion  of  nearly 
all  the  judges,  held  that  "  what  the  parties  contemplated, 
those  who  sold  and  those  who  bought,  was  that  there  was 
an  existing  something  to  be  sold  and  bought."    No  such 

(a)  5  H.  L.  0.  678. 

CC2 


388  IMPOSSIBLE  AGREEMENTS. 

thing  existing,  there  was  no  contract  which  could  be 

enforced. 

Covenants       When  a  lessee  under  a  mining  lease  covenants  in  un- 

mines,  or    qualified  terms  to  pay  a  fixed  minimum  rent,  he  Ls  bound 

to  raiae      ^q  p^y  it  both  at  law  (u)  and  in  equity  (6),  though  the 

amount,     mine  may  turn  out  to  be  not  worth  working  or  even  un- 

•   workable.     But  it  is  otherwise  with  a  covenant  to  work 

the  mine  or  to  raise  a  minimum  amount.     In  the  case  in 

equity  last  referred  to  (t),  where  a  coal  mine  was  found  to 

be  so  interrupted  by  faults  as  to  be  not  worth  working,  it 

was  said  that  the  lessor  might  be  restrained  from  suing  on 

the  covenant  to  work  it  on  the  terms  of  the  lessee  paying 

royalty  on  the  estimated  quantity  of  coal  which  remained 

Clifford ».  un worked.     A  similar  question  was  fully  dealt  with  in 

V^Tatts.       Clifford  V.  Watts  (c).     The  demise  was  of  all  the  mines, 

veins,  &;c.,  of  clay  on  certain  land.     There  was  no  covenant 

by  the  lessee  to  pay  any  minimum  rent,  but  there  was  a 

covenant  to  dig  in  every  year  of  the  term  not  less  than 

1000  tons  nor  more  than  2000  tons  of  pipe  or  potters 

clay.     An  action  was  brought  by  the  lessor  for  breach  of 

this  covenant.    Plea  (cZ),  to  the  eflfect  that  there  was  not  at 

the  time  of  the  demise  or  since  so  much  as  1000  tons  of 

such  clay  under  the  lands,  that  the  performance  of  the 

covenant  had  always  been  impossible,  and  that  at  the  date 

of  the  demise  the  defendant  did  not  know  and  had  no 

reasonable  means    of  knowing    the   impossibility.      The 

Court  held  that  upon  the  natural  construction  of  the  deed 

the  contract  was  that  the  lessee  should  work  out  whatever 

clay  there  might  be  under  the  land,  and  the  covenant  sued 

on  was  only  a  subsidiary  provision  fixing  the  rate  at  which 

it  should  be  worked.     The  tenant  could  not  be  presumed 

to  warrant  that  clay  should  be  found  :  and  "  the  result  of  a 

decision  in  favour  of  the  plaintiff  would  be  to  give  him  a 


{a)  Marquis  of  Bute  v.  Tliampton,  (cQ  It  was  pleaded  as  an  equitabki 

13  M.  ^.  W.  487.  plea,  but  the  Court  treated  the  defence 

(6)  Btdfjway  v.  Snet/d^  Kay  627.  as  a  legal  one. 
(c)  L.  R.  5  C.  P.  577. 
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iixcd  minimum  rent  when  he  had  not  covenanted  for 
it "  (a). 

In  certain  kinds  of  contracts,  notably  charter-parties,  it  Analogoua 
is  usual  to  provide  by  express  exceptions  for  the  kind  of  expreea 
events  we  have  been  considering.  It  is  not  within  our  exception* 
provmce  to  enter  upon  the  questions  ot  construction  winch  mercini 
arise  in  this  manner,  and  which  form  important  special  ^*'**^'^*  *^*- 
topics  of  commercial  law.  However,  when  the  exception 
of  a  certain  class  of  risks  is  once  established,  either  as 
being  implied  by  law  from  tlie  nature  of  the  transaction, 
or  by  the  special  agreement  of  the  parties,  the  treatment 
is  much  the  same  in  principle :  and  a  few  recent  decLsions 
may  be  mentioned  as  throwing  light  on  the  general  law. 
Where  the  principal  part  of  the  contract  becomes  impos- 
sible of  performance  by  an  excepted  risk,  the  paities  are 
also  discharged  from  performing  any  other  part  which 
remains  possible,  but  is  useless  without  that  which  has 
become  impossible  (6).  It  is  a  general  principle  that  a 
contract  is  not  to  be  treated  as  having  become  impossible 
of  performance  if  by  any  reasonable  construction  it  is  still 
capable  in  substance  of  being  performed  (c) :  but  on  the 
other  hand  special  exceptions  are  not  to  be  laid  hold  of  to 
keep  it  in  force  contrary  to  the  real  intention.  Thus  whore 
the  contract  is  to  be  performed  "  with  all  possible  despatch," 
saving  certain  impediments,  the  party  for  whose  benefit 
the  saving  is  introduced  cannot  force  the  other  to  accept 
performance  after  a  delay  unreasonable  in  itself,  though 
due  to  an  excepted  cause,  if  the  manifest  general  intention 
of  the  parties  is  that  the  contract  shall  be  performed  within 
a  reasonable  time,  if  at  all.  The  saving  clause  will  protect 
him  from  liability  to  an  action  for  the  delay,  but  that  is 

(a)  Fcr  Montagtie  Smith,  J.  at  ofthentiteof  the  mine  when  they 

p.    587.      Cp.   and    dist.    Jern's   v.  executed  the  lease. 

Tomliti3on,  1  H.  A  N.  195,  26  L.  J.  (6)  Oeipel  v.  Smith,  L.  B.  7  Q.  B. 

Kx.  41,  where  the  covenant  waa  not  404,  411. 

only  to  get  2000  tona  of  rock  salt  (r)  The  Teutonia,  L.  II.  4  P.  C. 

per  annum,  but  to  pay  6d.  a  ton  for  17 1»  182.     Cp.  Jonei  v.  Holm^  Ij.  K. 

every  ton  short,  and  the  lesHeeH  knew  2  Ex.  335. 
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Boast  V. 
Firth. 


all :  the  other  party  cannot  treat  the  contract  as  broken 
for  the  purpose  of  recovering  damages,  but  he  is  not  pre- 
vented from  treating  it  as  dissolved  (a). 

)9.  Where  the  contract  is  for  personal  services  of  which 
the  }>erformance  depends  on  the  life    or   health  of  the 
party  promising  them.     "  All  contracts  for  personal  services 
which  can  be  performed  only  during  the  lifetime  of  the 
party  contracting  are  subject  to  the  implied  condition  that 
he  shall  be  alive  to  perform  them ;  and  should  he  die,  his 
executor  is  not  liable  to  an  action  for  the  breach  of  contract 
occasioned  by  his  death  "  (6).     Conversely,  if  the  master 
dies  during  the  service,  the  servant  is  thereby  discharged, 
and   cannot   treat   the   contract   as  in  force  against  the 
master's  peraonal  representatives  (c).     The  passage  now 
cited  goes  on  to  suggest  the  extension  of  this  principle  to 
the  case  of  the  party  becoming,  without  his  own  default, 
incapable  of  fulfilling  the  contract  in  his  lifetime :  "  A 
contract  by  an  author  to  write  a  book,  or  by  a  painter  to 
paint  a  picture  within  a  reasonable  time  would  in  my  judg- 
ment be  deemed  subject  to  the  condition  that  if  the  author 
became  insane,  or  the  painter  paralytic,  and  so  incapable 
of  performing  the  contract  by  the  act  of  God,  he  would 
not  be  liable  personally  in  damages  any  more  than  his 
executors  would  be  if  he  had  been  prevented  by  death." 
This  view,  which  obviously  commends  itself  in  point  of 
reason  and  convenience,  is  strongly  confirmed  by  Taylor 
V.  Calchvell  {supra,  p.  382),  where  indeed  it  was  recognized 
as  correct,  and  it  has  since  been  established  by  direct  deci- 
sions.    In  Boast  v.  FiHh  (d)  a  master  sued  the  father  of 
his  apprentice  on  his  covenant  in  the  apprenticeship  deed 
that  the  apprentice  should  serve  him,  the  plaintiff,  during 
all  the  term.     The  defence  was  that  the  apprentice  was 


(a)  Jackion  v.  Union  Marine  In^ 
Burance  Co,  in  Ex.  Ch.  L.  F«  10 
C.  P.  125,  144  sqq. 

(6)  Pollock,  0.  B.  in  ffaU  v. 
Wright,  E.  B.  &  E.  at  p.  793,  29 


L.  J.  Q.  B.  at  p.  51. 

(c)  Farrow  v.    Wilwn,   L.  R.  4 
C.  P.  744. 

(d)  L.  R.  4  C.  P.  1, 
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prevented  from  so  doing  by  pennanent  illness  arising  after 
the  making  of  the  indenture.     The  Court  held  that  "  it 
must  be  taken  to  have  been  in  the  contemplation  of  the 
parties   when  they  entered  into   this  covenant  that  the 
prevention  of  performance  by  the  act  of  God  should  be  an 
excuse  for  non-performance ''  (a),  and  that  the  defence  was 
a  good  one.     In  Robinson  v.  Davison  (b)  the  defendant  s  Robinron 
wife,  an  eminent  pianoforte  player,  was  engaged  to  play  at  ^'  ^*^^"^"" 
a  concert.     Wl^en  the  time  came  she  was  disabled   by 
illness.     The  giver  of  the  entertainment  sued  for  the  loss 
he  had  incurred  by  putting  oflf  the  concert,  and  had  a 
verdict  for  a  small  sum  under  a  direction  to  the  efiect  that 
the  performer's  illness  was  an  excuse,  but  that  she  was 
bound  to  give  the  plaintiff  notice  of  it  within  a  reasonable 
time.     The  sum  recovered  represented  the  excess  of  the 
plaintiff's  expenses  about  giving  notice  of  the  postpone- 
ment to  the  public  and  to  persons  who  had  taken  tickets 
beyond  what  he  would  have  had  to  pay  if  notice  had  been 
sent  him  by  telegraph  instead  of  by  letter.     The  Court  of 
Exchequer  upheld  the  direction  on  the  main  point.     The, 
reason  was  thus  shortly  put  by  Bramwell,  B.     "  This  is  a 
contract  to  perform  a  service  which  no  deputy  could  per- 
form, and  which  in  case  of  death  could  not  be  performed 
by  the  executors  of  the  deceased :  and  I  am  of  opinion 
that  by  virtue  of  the  terms  of  the  original  bargain  in- 
capacity either  of  body  or  mind  in  the  performer,  without 
default    on    his    or    her    part,   is    an    excuse    for   non- 
performance "  (c).     The  same  judge  also  observed,  in  effect,  The 
that  the  contract  becomes,  not  voidable  at  the  option  of  b^^Jj^ 
the   party  disabled  from    performance,  but  wholly  void,  ^^id,  not 
Here  the  player  could  not  have  insisted  "  on  performing  voidable  at 
her  engagement,  however  ineffectually  that  might  have^P^'^®^ 
been,"  when  she  was  really  unfit  to  perform  it     The  other  diaabied. 
party's  right  to  rescind  has  since  been  established  by  a  fJSce ' 


(a)  Per  Montague  Smith,  J.  at  (6)  L.  R  6  Ex.  269. 

p.  7.  (c)  L.  B.  6  Ex.  at  p.  277. 
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should  be    tlircct  decision  ((().     No  positive  opinion  was  expressed  on 
Srother    the  other  point  as  to  the  duty  of  giving  notice.     But  it 
l^^y-        may  be  taken  as  correct  that  it  is  the  duty  of  the  party 
disabled   to   give  the   earliest  notice   that  is  reasonably 
practicable.     Probably  notice  reasonable  in  itself  could  not 
be  required,  for  the  disabling  accident  may  be  sudden  and 
at  the  last  moment,  and  the  duty  must  be  limited  to  cases 
where  notice  can  be  of  some  vise  (b).     It  further  appears 
from  the  case  that  the  effect  of  an  omission  of  this  duty  is 
that  the  contract  remains  in  force  for  the  purpose  only  of 
recovering  such   damage  as  is   directly  referable   to   the 
omission.     The  decision  also  shows,  if  express  authority  be 
required  for  it,  that  it  matters  not  whether  the  disability 
be  permanent  or  temporary,  but  only  whether  it  is  such  as 
to  prevent  the  fulfilment  of  the  particular  contract. 
Hall  r.  In  the  earlier  and  very  peculiar  case  of  Hall  v.  Wright  (c) 

anomalous  the  question,  after  some  critical  discussion  of  the  pleadings, 
decision     which  it  IS  nocdless  to  follow,  came  to  this :  "Is  it  a  temi 
contract  to  in  an  ordinary  agreement  to  many,  that  if  a  man  from 
Si'^'^un-  ^^^^^y  disease  cannot  marry  without  danger  to  his  life,  and 
fitting  for   is  unfit  for  marriage  from  the  cause  mentioned  at  the  time 
n^"xcuge.  appointed,  he  shall  be  excused  marrying  then?"  (d)  or  in 
other  words:  "Is  the  continuance  of  health,  that  is,  of  such 
a  state  of  health  as  makes  it  not  improper  to  marry,**  an 
implied  condition  of  the  contract?  (<?).     The  Court  of  Ex- 
chequer Chamber  decided  by  four  to  three  that  it  is  not, 
the  Court  of  Queen's  Bench  having  been  equally  divided. 
The  majority  of  the  judges  relied  upon  two  reasons:  that 
if  the  man  could  not  marry  w^ithout  danger  to  his  life,  that 
did  not  show  the  performance  of  the  contract  to  be  im- 
possible, but  at  most  highly  imprudent ;  and  that  at  any 
rate  the  contmct  could  be  so  far  performed  as  to  give  the 

(a)  PovMaixt  V.  Spiers  A  Pond,  1  (r)  E.  B.  &  E.  746,  29  L.  J.  Q.  B. 

Q.  B.  D.  410.  43. 

(6)  Cp.  the  doctrine  as  to  giving  {d)  Per  Bramwell,   B.   29  L.  J. 

notice  of   abandonment   to  under-  Q.  B.  45. 
writers  Jianh'n  v.  Potter,  U  R.  6  {e)  Per  Pollock,  C.  B.  ib.  52. 

H.  L.  83,  121,  157. 
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woman  the  status  and  social  position  of  a  wife.  It  was  not 
disputed  that  the  contract  was  voidable  at  her  option. 
"  The  man,  though  he  may  be  in  a  bad  state  of  health, 
may  nevertheless  perform  his  contract  to  marry  the  woman, 
and  so  give  her  the  benefit  of  social  position  so  far  as  in 
his  power,  though  he  may  be  unable  to  fulfil  all  the  obliga- 
tions of  the  marriage  state ;  and  it  rests  with  the  woman 
to  say  whether  she  will  enforce  or  renounce  the  con- 
tract '*  (a).  As  to  the  first  of  these  reasons,  the  question 
is  not  whether  there  is  or  not  an  absolute  impossibility, 
but  what  is  the  true  meaning  of  the  contract ;  and  in  this 
case  the  contract  is  of  such  a  kind  that  one  might  exj>ect 
the  conditions  and  exceptions  implied  in  strictly  personal 
contracts  to  be  extended  rather  than  excluded  (b).  As  to 
the  second  reason,  it  cannot  be  maintained,  except  against 
the  common  understanding  of  mankind  and  the  general 
treatment  of  marriage  by  English  law,  that  the  acquisition 
of  legal  or  social  position  by  maniage  is  a  principal  or  in- 
dependent object  of  the  contract.  Unless  it  can  be  so  con- 
sidered, the  reason  cannot  stand  with  the  principle  aflirmed 
in  Geipel  v.  Smith  (c),  that  when  the  main  part  of  a 
contract  has  become  impossible  of  performance  by  an  ex- 
cepted cause,  it  must  be  treated  as  having  become  im- 
possible altogether.  The  decision  itself  can  be  reviewed 
only  by  a  court  of  ultimate  appeal ;  but  it  is  so  much 
against  the  tendency  of  the  lat^r  .cases  that  it  is  now  of 
little  or  no  authority  beyond  the  point  actually  decided, 
which  for  the  obvious  reasons  indicated  in  some,  of  the 
judgments  is  not  at  all  likely  to  recur. 

The  rule  now  before  us  applies  only  to  contracts  for  Limitation 
actual  personal  services.  A  contract  of  which  the  perform-  J^  oon-*^"  ^ 
ance  depends  less  directly  on  the  promisor's  health  is  not  tJ»<^  ^^^ 


(a)  The  case  is  thus  explained  sonal  that  executors,  in  the  absence 

and    distinguished    bv    Montaffue  of  upecial  damage  to  the  personal 

Smith,  J.  in  Booit  v.  Firth,  L.  £  4  estate,  cannot  sue  upon  it.     Cham- 

C.  P.  8.  berlain  v.  WiUiamion,   2   M.  &   S. 

{h)  It  has  long  been  settled  that  408. 

the  contract  to  marry  is  so  far  pet-  (f)  L.  II.  7  Q.  B.  404. 
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*<^»l  ,     presumed  to  be  conditional     If  a  man  covenants  to  insure 

YW^1*BIOT)  ill 

Bervioeii.  his  life  within  a  certain  time,  he  is  not  dischaa^d  by  his 
health  becoming  so  bad  before  the  end  of  that  time  as  to 
make  his  life  unins,iirable  (a).  It  has  never  been  supposed 
tliat  the  current  contracts  of  a  manufacturing  firm  are 
affected  in  law  by  the  managing  partner  being  too  ill  to 
attend  to  business,  though  there  are  many  kinds  of 
business  in  which  the  proper  execution  of  an  order  may 
depend  on  the  supervision  of  a  particular  person.  And  in 
general  terms  it  may  be  said  that  no  contract  which  may 
be  performed  by  an  agent  can  be  discharged  by  a  cause  of 
this  kind. 

Rights  As  we  saw  in   the   case   of   contracts   falling  directly 

ftcmiired  within  the  rule  in  Taylor  v.  CaZdivell,  so  in  the  case  of 
under  the  contracts  for  personal  services  the  dissolution  of  the  con- 
remaiiL  tract  by  Subsequent  impossibility  does  not  affect  any 
specific  right  already  acquired  under  it.  Where  there  is 
an  entire  contract  of  this  kind  for  work  to  be  paid  for  by 
instalments  at  certain  times,  any  instalments  which 
have  become  due  in  the  contractor's  lifetime  remain 
due  to  his  estate  after  the  contract  is  put  an  end  to 
by  his  death  (6).  In  like  manner  where  a  premium 
has  been  paid  for  apprenticeship,  and  the  master  duly 
instructs  the  apprentice  for  a  part  of  the  term,  and 
then  dies,  his  executors  are  not  bound  to  return  the 
premium  or  any  part  of  it  as  on  a  failure  of  considera- 
tion. So  the  Court  of  Common  Pleas  held  in  1871  (c), 
dissenting  from  a  decision  the  other  way  in  the  Court 
of  Chancery  (d),  which,  however,  cannot  be  taken  as 
establishing  a  different  rule  of  equity,  or  therefore  one 
which  under  the  Judicature  Act  must  prevail.  For,  except 
so  far  as  it  can  be  referred  to  the  summary  jurisdiction  of 
the  court  over  its  own  oflScers,  that  decision  is  founded  on 

(o)  Arthur  V.  Wynne,  14  Ch.  D.  (c)  Whincup  v.  ffvffhei,  L.  R.  6 

608.  O.  P.  78. 

(&)  Stuhbs  ▼.  ffolyweU  My.  Co.  L.  (d)  ffirst  v.  ToUon.  2  Maa  &  G. 

R.  2  Ex.  811.  184. 
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the  supposition  that  a  proportionate  part  of  the  premium 
was  a  debt  at  law  (a). 

Where  an  existing  contract  is  varied  or  superseded  by  a  Sub- 
subsequent  agreement,  and  the  performance  of  that  agree-  ^ntract 
ment  becomes  impossible  {e,g,  by  the  death  of  a  person  |>«»m^g 
according  to  whose  estimate  a  sum  is  to  be  assessed)  so  that  of  per- 
the  parties  are  no  longer  bound  by  it,  they  will  be  remitted  '<*"***">**• 
to  the  original  contract  if  their  intention  can  thereby  be 
substantially  carried  out.     At  all  events  a  party  for  whose 
benefit  the  contract  was  varied,  and  who  but  for  his  own 
delay  might  have  performed  it  as  varied  before  it  became 
impossible,  cannot  afterwards  resist  the  enforcement  of  the 
contract  in  its  original  form  (6). 

3.  We  now  come  to  the  case  of  a  contract  becoming  im-  8.  Impos- 
possible  of  performance  by  the  default  of  either  party.        defalSt  of 

either 

Where  the  promisor  disables  himself  by  his  own  default  jj^/^^  <,£ 
from  performing  his  promise,  not  only  is  he  not  excused  promisor 
(for  which  indeed  authority  would  be  superfluous)  but  his  Jut*^^"*^ 
conduct  is  equivalent  to  a  breach  of  the  contract,  although  ^^^^^  o^ 
the  time  for  performance  may  not  have  arrived,  and  even 
though  in  contingent  circumstances  it  may  again  become 
possible  to  perform  it  (c).     A  default  consisting  in  mere 
omission  may  have  the  same  effect.     Where  an  arbitrator 
awards  that  the  defendant  shall  pay  the  plaintiff's  taxed 
costa  of  a  suit  on  a  certain  day,  it  is  ther  defendant's  busi- 
ness to  have  them  taxed  before  that  day,  and  it  is  no 
excuse  that  in  fact  he  had  not   notice   of  the    taxation 
in  time  to  pay  them  at  the  time  and  place  fixed  by  the 
award  (d). 


(a)  2  Mac.  k  G.  at  p.  189 ;  and 
see  the  jadgments  of  Bovill,  G.  J. 
and  Willes,  J.  in  Whincup  v.  Hughet, 

(6)  Firik  V.  Midland  Ry.  Co,  20 
£q.  100. 

(c)  1  Bo.  Ab.  448,  B.,  citiog  21  K 
4,  54,  pL  26:  '*If  you  are  boond  to 
enfeoff  me  of  the  manor  of  D.  before 
each  a  feast,  and  yon  make  a  feoff- 


ment of  that  manor  to  another  before 
the  feast,  you  have  forfeited  the  bond 
notwithstanding  that  you  have  the 
land  back  before  the  feast,  having 
once  disabled  yourself  from  m^lriiig 
the  said  feoffment,"  per  Choke,  J. 

(d)  Bigland  v.  akdt<m,  12  East 
486. 
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contract 
voidable 
at  liis 
option. 


Ifcobeiis 
r.  Bury 
C'ommis 


Default  of      On  the   other  hand,  where  the  promisor  is  prevented 

promised  ,  ,  , 

discharges  from  performing  his  contract  or  any  part  of  it  by  the 
andnu'^'  default  or  refusal  of  the  promisee,  the  performance  is  to 
be  treated  that  extent  oxcused  ;  and  moreover  default  or  refusal  is  a 

OS  breach,  r       a*  i^*  i    xi  •  i 

or  makes  cause  ot  uction  on  whicli  the  promisor  may  recover  any  loss 
he  has  incurred  thereby  (a),  or  he  may  rescind  the  contract 
and  recover  back  any  money  he  has  already  paid  under 
it  (&).  Default  may  consist  either  in  active  inteniiption 
or  interference  on  the  part  of  the  promisee  (c),  or  in  the 
mere  omission  of  something  without  which  the  promisor 
cannot  perform  his  part  of  the  contract  (d). 

The  principle,  in  itself  well  settled,  is  illustrated  by  some 
recent  cases.     Where  the  failure  of  a  building  contractor 

Bioners,  &c.  ^Q  complete  the  works  by  the  day  specified  is  caused  by 
the  failure  of  the  other  parties  and  their  architect  to 
supply  plans  and  set  out  the  land  necessary  to  enable  him 
to  commence  the  works, "  the  rule  of  law  applies  which 
exonerates  one  of  the  two  contracting  parties  from  the 
performance  of  a  contract  when  the  performance  of  it  is 
prevented  and  rendered  impossible  by  the  wrongful  act  of 
the  other  contracting  party"  (e),  and  the  other  party  cannot 
take  advantage  of  a  provision  in  the  contract  making  it 
(leturminable  at  their  option  in  the  event  of  the  contractor 
failing  in  the  due  performance  of  any  part  of  his  under- 
taking. So  where  it  is  a  term  of  the  contract  that  the 
contractor  shall  pay  penalties  for  any  delay  in  the  fulfil- 
ment of  it,  no  penalty  becomes  due  in  respect  of  any  delay 
caused  by  the  refusal  or  interference  of  the  other  party  (/). 

Cases  of         In  Raymond  v.  Million  (g)  it  was  pleaded  to  an  action 


(a)  As  iu  the  familiar  case  of  an 
action  for  non-acceptance  of  goods, 
for  not  furnishing  a  cargo,  &c.;  so 
with  a  special  contract,  e.f/,  Roberts 
V.  Bury  Commistioners,  L.  K.  4  C.  P, 
7r)5,  in  Ex.  Ch.^  C.  P.  810. 

(6)  (Hfet  V.  Edwards,  7  T.  R.  181. 

(r)  1  Ro.  Ab.  453,  N. 

((/)  Where  a  condition  can  be 
performed  only  in  the  obligee's 
presence,  his  absence  is  an  excuse, 
1  Ko.  Ab.  457,  U.     A  covenant  to 


make  within  a  year  such  assurance 
as  the  covenantee's  counsel  fhall 
devise  is  discharged  if  the  covenantee 
does  not  tender  an  assurance  witliin 
the  year,  tft.  446,  pi.  12. 

(f )  Roberts  V.  JBvri/  Commissionirs, 
L.  It  5  C.  P.  310,  829. 

(/)  Holme  V.  Cfvpp}),  3  M.  &  W. 
387;  Russdl  v.  Da  Bandetra,  13 
C.  B.  N.  S.  149,  32  L.  J.  C.  P.  C8. 

{g)  L.R,  1  Kx.  244. 
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of  covenani  against  a  master  for  not  teaching  bis  ap-  appren- 
prentice  that  at  tlie  time  of  the  alleged  breach  the  appren- 
tice would  not  be  taught,  and  by  his  own  wilful  acts 
prevented  the  master  from  teaching  him.  This  was  held 
a  good  pica,  for  "  it  is  evident  that  the  master  cannot  be 
liable  for  not  teaching  the  apprentice  if  the  apprentice 
will  not  be  taught.'*  An  earlier  and  converse  case  is 
Elhn  V.  To}yp  («),  referred  to  by  the  reporters.  There  a 
master  undertook  to  teach  an  apprentice  several  trades  ;  it 
was  held  that  on  his  giving  up  one  of  them,  and  thus 
making  the  complete  performance  of  his  own  part  of  the 
contract  impossible,  the  apprentice  was  no  longer  bound  to 
serve  him  in  any.  "  If  the  master  is  not  ready  to  teach  in 
the  very  trade  which  he  has  stipulated  [promised]  to  teach, 
the  apprentice  is  not  bound  to  serve.*'  A  case  of  the  same 
sort  is  put  by  Choke,  J.  in  the  Year  Book,  22  Ed.  4.  26,  in 
a  case  from  which  one  passage  has  already  been  given. 

"  If  I  am  Loiind  to  Catcsby  [then  another  judge  of  the  Common 

Pleas]  that  my  son  shall  serve  him  for  seven  yeai-s,  and  I  come  with 

my  son  to  Catesby,  and  offer  my  son  to  him,  and  he  will  not  take 

him,  there  because  there  is  no  default  on  my  part  I  shall  not  forfeit 

the  bond.     In  like  manner  if  he  took  my  son  and  afterwards  within 

the  term  sent  him  away,  it  i^  unreasonable  that  this  should  be  a 

forfeiture.'* 

• 
Where  a  contract  is  in  the  alternative  to  do  one  of  two  Alter- 

things  at  the  promisor's  option,  and  one  of  them  is  impos-  ^ntrtct. 
sible,  the  promisor  is  bound  to  perform  that    which   is  Where 
possible   (6).      We  find   the   rule   clearly   stated   in   the  impoedWe, 
Digest  (c).     Where  one  of  two  things  contracted  for  in  *^® ... 
the  alternative  subsequently  becomes  impossible,  it  is  a  one  must 
question  of  construction  for  which  no  positive  rule  can  be  form^^. 
laid  down,  whether  according  to  the  true    intention    of  Where  one 
the  parties  the  promisor  must  perform  the    alternative  impossible, 

(a)  6  Ex.  424,  442;  20  L.  J.  Ex.      sUti;    nisi  steteris,  hippoecntaurum 

241.  darif   proinde  erit  atque  te  sisti 
(6)  Da  Costa  v.  Davis,  1  B.  Jc.  P.      Bolummodo  atipulatus  essera.      D. 

242.  46.  1.  cle  V.  o.  97  pr. 
(c)  9i    ita  BtipulattB  faero  :    ti 
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a  question  which  remains  possible,  or  is  altogether  discharged  (a).  It 
Bteu^on  ^^  held,  indeed,  in  Laughter's  case  {h)  that  where  the 
condition  of  a  bond  is  for  either  of  two  things  to  be  done 
by  the  obligor,  and  one  of  them  becomes  impossible  by  the 
act  of  God,  he  is  not  bound  to  perform  the  other.  But 
this  is  to  be  accounted  for  by  the  peculiar  treatment  of 
bonds  of  which  we- shall  speak  presently,  the  right  of 
election  being  part  of  the  benefit  of  the  condition,  of  which 
the  obligor  is  not  to  be  deprived.  And  even  as  to  bonds 
the  general  proposition  has  been  denied  (a).  In  the 
absence  of  anything  to  show  the  intention  in  the  particular 
case,  the  presumption .  should  surely  be  the  other  way, 
namely  that  the  promisor  should  lose  his  election  rather 
than  the  promisee  lose  the  whole  benefit  of  the  contract. 
Where  either  the  promisor  or  the  promisee,  having  the 
right  under  a  contract  to  choose  which  of  two  things  shall 
be  done,  chooses  one  which  becomes  impossible  after  the 
choice  is  determined,  there  (on  authority  as  well  as  prin- 
ciple) it  is  the  same  as  if  there  had  been  from  the  first  a 
single  unconditional  contract  to  do  that  thing  (c).  In 
Roman  law  the  presumption  seems  distinctly  in  favour  of 
the  promisor  remaining  bound  to  do  what  is  possible  (d) ; 
otherwise  it  agrees  with  ours  (e). 
Eflfecta  of  The  exception  as  to  nnora  in  the  extract  given  in  the 
default.      ^^1^  shows  the  application  here  of  the  general  rule  as  to 


(a)  Barhcorlh  v.  Young,  4  Drew. 
1  25. 
'  (6)  6  Co.  Rep.  21  h. 

\e)  Brovon  v.  Royal  Insurance  Co, 
p.  376  above. 

{d)  Save  that  in  the  case  of  an 
alternative  obligation  to  deliver 
specific  objects  at  the  promisor's 
election  he  stiU  has  an  election  in 
solutionet  as  it  is  said,  ue.  he  may  at 
his  option  pay  the  value  of  that 
which  has  perished.  See  Van- 
gerow,  Pand.  §  569,  note  2  (3.  22 
sqq.)  where  the  subject  is  fully 
worked  out. 

(e)  Papinian  says:  Siichum  aut 
PamphUumt  tUrum  ego  wWm,  dare 


spondetJ  altero  mortuo,  qui  vi\it 
solus  petetur,  ni»i  si  mora  facta  sit 
in  eo  mortuo,  quern  petitor  elegit ; 
tunc  enioi  perinde  solus  ille  qui 
deoessit  praebetur  ao  ai  solus  in  obli- 
gationem  deductus  fmsset.  Quod 
si  promlBsoris  fuerit  electio,  de- 
functo  altero  {ue.  before  election 
made),  qui  superest  aeque  peti 
potest  B.  46.  3.  de  solut  et  lib. 
95  pr.    He  proceeds  to  this  curious 

Suestion :  what  if  one  dies  by 
lie  debtor's  default  before  election 
made,  and  afterwards  the  other  dies 
without  his  default  ?  No  action  can 
be  maintained  on  the  stipulatioHi 
but  there  is  a  remedy  by  doli  actio. 


CONDITIONAL  CONTRACTS.  399 

impossibility  caused  by  acts  of  the  parties.  The  case  put 
is  that  the  creditor  has  made  his  election  (to  have  Stichus, 
suppose)  but  has  neglected  or  refused  to  accept  Stichus : 
now  if  Stichus  dies  he  cannot  demand  Pamphilus.  It  is 
the  same  as  if  there  had  been  a  single  promise,  and  the 
performance  made  impossible  by  the  promisee's  default. 
The  same  rule  is  given  in  another  passage  (f<). 

There  is  yet  something  to  be  said  of  the  treatment  of  Condi- 
conditional  contracts  where  the  condition  is  or  becomes  ^^^^^^  ^ 

contr&ctij. 

impossible.  A  condition  may  be  defined  for  the  present 
purpose  as  an  agreement  or  term  of  an  agreement  whereby 
the  existence  of  a  contract  is  made  to  depend  on  a  future 
contingent  event  assigned  by  the  will  of  the  parties  (h). 

The  condition  may  be  either  that  an  event  shall  or  that 
it  shall  not  happen^  and  is  called  positive  or  negative  ac- 
cordingly. Now  the  event  which  is  the  subject-matter  of 
the  condition,  instead  of  being  really  contingent,  may  be 
necessary  or  impossible,  in  itself  or  in  law.  But  the  nega- 
tion of  a  necessary  event  is  impossible  and  the  negation 
of  an  impossible  event  is  necessary.  It  therefore  depends 
further  on  the  positive  or  negative  character  of  the  con- 
tingency whether  the  condition  itself  is  necessary  or 
inlpossible. 

Thus  we  may  have  conditional  promises  with  conditions  in  what 
of  these  kinds :  3^^^ 

Necessary :  may  be 

(a)  By  affirmation  of  a  necessity.    As  a  promise  to  pay  oHm^ 
100/.,  "  if  the  sun  shall  rise  to-morrow."  «We. 

(/8)  By  negation  of  an  impossibility  :  "  If  J.  S.  does  not 
climb  to  the  moon,"  or  "  if  my  executor  does  not  sue  for 
my  debt  to  him." 

(a)   Stipulattis  sum  Bamam  ant  recie  exiatimabat,  si  per  debitorem 

Erotem  servimi  dari,  cmn  Damam  mora  non  esset,  quomintu  id  quod 

dares,  ego   quominus  acdperem  in  debebat    solveret,     oontinuo    eum 

mora  f  oi ;  mortuus  est  Bama ;   an  debito  liberari    D.  45.  1.  de  v.  o. 

putes    me    ex   stipolatu    actionem  105. 

habere?  Reqpondii  secundum  Mas-  (6)  Savigny,  Syst.  §  116  (3. 121) ; 

surii  SabSni  opinionem  puto  te  ex  Pothier,  Obi.  §  199. 
ttipulatu  agere  zian  posse ;  nam  Is 
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Impossible : 

(7)  By  affirmation  of  an  impossibility :  "  If  J.  S.  shixil 
climb  to  the  moon,"  or  "  if  J.  S.  shall  create  a  new 
manor," 

(S)  By  negation  of  a  necessity :  *'  If  the  sun  sliall  not 
rise  to-morrow,"  or  "if  my  j>ersonal  estate  shall  not  be 
liable  to  pay  my  debts  "  (ci). 

It  is  obvious  that  as  a  matter  of  logical  construction  the 
forms  (a)  and  (/9)  are  equivalent  to  unconditional  promises, 
(7)  and  (S)  to  impossible  or  nugatory  pi'omises.  And  so 
we  find  it  dealt  with  by  the  Roman  law  (6).  It  is  equally 
obvious  that  (still  as  a  matter  of  logical  construction)  there 
is  nothing  to  prevent  the  condition  from  having  its  regular 
effect  if  the  event  is  or  becomes  impossible  in  fact.  For 
example,  "  if  A.  shall  dig  1000  tons  of  clay  on  B/s  land 
in  every  year  for  the  i.ext  seven  years  " :  here  there  may 
not  be  so  much  clay  to  be  dug,  or  A.  may  die  in  the 
first  year.  But  a  promise  so  conditioned  is  perfectly 
consistent  and  intelligible  without  importing  any  further 
qualification  into  it:  and  it  would  obviously  be  more 
difficult  to  come  to  the  conclusion  that  some  further 
qualification  is  to  be  understood  than  in  the  case  of  a 
direct  and  unconditioned  contract  by  A.  himself  to  dig  so 
much  clay. 

Direct  covenants  or  promises  dependent  on  express  con- 
ditions must  be  construed  with  reference  to  these  general 
principles :  beyond  this  no  rule  can  be  given  except  that 
it  is  never  to  be  forgotten  that  the  object  of  judicial  con- 
struction is  to  ascertain  and  give  effect  to  the  real  meaning 
of  the  parties  (c). 
Treatment      Practically  the  discussion  in  our  books  of  conditions  and 


(a)  Slightly  modified  from  Sa- 
vigny,  Sy«t  §  121  (3.  156,  168). 

(6)  "  Si  impossibiliB  condicio  obli- 
gationibus  adidatur,  nihil  vtltt  eti- 
pulatio.  Impoesibilifl  autem  con- 
dicio habetur,  cm  natnra  impedi- 
mento  est  quo  minus  ezistat,  yeluti 
si  quia  ita  dixerit :  Si  digito  caelnm 


aitigero,  dare  8}x»ndG6l  At  si  i(a 
stipuletor :  Si  digito  caelum  non 
attigcro,  dare  spondes?  pure  facta 
ubligatio  intelligitiir  ideoque  statim 
petere  ijotest/'  I.  3.  19.  de  inut. 
stipul.  §11. 

(r)  See  per  Martin,  B.  in  Bradford 
V.  WHliams,  L.  R  7  Ex.  at  p.  25P. 
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their  effect  on  the  legal  transactions  into  which  they  enter  ^f  <»ndl- 
is  limited  to  the  following  sorts  of  questions :  English 

1.  What  contracts  are  really  conditional,  or  in  technical  ^^' 
language,  what  amounts  to  a  condition  precedent  (a) : 

2.  The  effect  of  conditions  and  conditional  limitations 
in  conveyances  at  common  law  and  under  the  Statute  of 
Uses  (which  topics  are  obviously  beyond  our  present 
scope) : 

3.  The  effect  of  conditions  in  bonds.  This  form  of 
contract  is  now  gone  out  of  use  except  for  certain  special 
purposes,  but  was  formerly  general,  insomuch  that  almost 
all  the  older  learning  on  the  construction  and  performance 
of  contracts  is  to  be  found  under  the  head  of  conditions. 
Here  there  are  some  peculiarities  which  call  for  our  atten- 
tion in  this  place. 

So  far  as  the  form  goes,  a  bond  is  a  contract  dependent  Bondi. 
on  a  negative  condition.     In  the  first  instance  the  obligor  between 
professes  to  be  bound  to  the  obligee  in  a  sum  of  a  certain  ^^fJ^T**" 
amount.     Then  follows  the  condition,  showing  that  if  a  and 
certain  event  happens  (generally  something  to  be  done  by  ^^Jl^j, 
the  obligor)  the  bond  shall  be  void,  but  otherwise  it  shall  of  the  in- 
remain  in  force.     "The  condition  is  subsequent  to  the         ^ 
legal   obligation;   if  the   condition   be  not  fulfilled  the 
obligation  remains"   (6).      This   is  in   terms  a  promise, 
stated  in  a  singularly  involved  way,  to  pay  a  sum  of  money 
if  the  event  mentioned  in  the  condition  does  not  happen. 
But  this,  as  everybody  knows,  is  not  the  true  nature  of  the 
contract.    The  object  is  to  secure  the  performance  of  the 
condition,  and  the  real  meaning  of  the  parties  is  that  the 
obligor  contracts  to  perform   it   under  the  conventional 
sanction  of  a  penal  sum.     This  view  is  fully  recognized  by 
the  modern  statutes  regulating  actions  on  bonds,  by  which 
the  penalty  is  treated  as  a  mere  security  for  the  perform- 
ance of  the  contract  or  the  payment  of  damages  in  de- 

{a)  The  dMsical  aothority  on  thii  2  Sm.  L.  C. 
topic  is  Serjeant  Williams'  note  to  (6)  Sir  W.  W.  FoUett,  org.  Ba- 

Pordoffe  ▼.  CoU,  1  Wmis.  Saund.  560 ;  ^nck  v.  SvfindeUs,  3  A.  A  £.  875. 
see  also  notes  to  Cutter  ▼.  PcwtU,  in 

D  D 
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fault  (a).    On  principle,  therefore,  a  bond  with  an  impossible 
condition,  or  a  condition  which  becomes  impossible,  should 
be  dealt  with  just  as  if  it  were  a  direct  covenant  to  per- 
form that  which  is  or  becomes  impossible.     In  the  former 
case  the  bond  should  be  void,  in  the  latter  the  rule  in 
Tayloi^  V.  Caldwell  (b)  would  determine  whether  it  were 
avoided  or  not.     We  have  seen  that  where  the  condition 
is  illegal  our  Courts  have  found  no  diflSculty  in  consider- 
ing the  bond  as  what  in  truth  it  is,  an  agreement  to  do 
Where oon-  the  illegal  act.     But  in  the  case  of  impossibility  the  law 
mediately  ^^  stuck  at   the  merely  formal  view  of  a  bond   as   a 
imposgibie,  contract  to  pay  the  penal  sum,  subject  to  be  avoided  by 
ii  absolute,  the  performance  of  the  condition :  accordingly  if  the  con- 
f^*^^*^8f    dition  is  impossible  either  in  itself  or  in  law  the  obligation 
purely       remains  absolute. 

■^ti^^'  "  ^^  *  ^^^^  ^®  bound  in  an  obligation,  &c.,  with  condition 
that  if  the  obligor  do  go  from  the  church  of  St.  Peter  in 
Westminster  to  the  church  of  St.  Peter  in  Rome  within 
three  hours,  that  then  the  obligation  shall  be  void.  The 
condition  is  void  and  impossible  and  the  obligation  standeth 
good."  So,  again,  if  the  condition  is  against  a  maxim  or 
rule  in  law,  as  "  if  a  man  be  bound  with  a  condition  to 
enfeoff  his  wife,  the  condition  is  void  and  against  law, 
because  it  is  against  the  maxim  in  law,  and  yet  the  bond 
is  good  "  (c). 

In  the  same  way,  ^' when  the  condition  of  an  obligation 

is  so  insensible  and  ineertatn  that  the  meaning  cannot  be 

known,  there  the  condition  only  is  void  and  the  obligation 

good  '*  (d). 

But  robae-      On  the  point  of  subsequent  impossibility,  bowever,  the 

poiSbuSy  Btrictly  formal  view  is  abandoned,  and  an  opposite  result 

»  *,  arrived  at,  but  still  in  an  artificial  way.     The  condition,  it 

iijscliarge.  _  •' 

is  said^  is  for  the  benefit  of  the  obligor,  and  the  perform- 


(a)  Ab  to  these  see  Pretion  ▼.  ftc's  in  Coke's  text  are  omitted). 

DaniOf  L.  R.  8  Ex.  19.  To  the  eame  effect  Shepp.  Touchst 

{h)  3  B.  &  S.  826,  iupra,  p.  882.  872. 

(e)  Co.  Lit  206  (  (some  of  the  {d)  Shepp.  Toucbst  378. 
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ance  thereof  shall  save  the  bond ;  therefore  he  shall  not 
lose  the  benefit  of  it  by  the  act  of  Qod  (a),  and  where  the 
condition  is  possible  at  the  date  of  the  instrument  *'  and 
before  the  same  can  be  performed  the  condition  becomes 
impossible  by  the  act  of  Gk>d,  or  of  the  law,  or  of  the 
obligee,  there  the  obligation  is  saved  "  (b),  or  as  another 
book  has  it  "the  obligation  and  the  condition  both  are 
become  void "  (c).  "  (Jenerally  if  a  condition  that  was 
possible  when  made  is  become  impossible  by  the  act  of 
God,  the  obligation  is  discharged  "  (d).  As  to  the  acts  of 
the  law  and  of  the  obligee  this  agrees  with  the  doctrine 
of  contracts  in  general :  as  to  inevitable  accident  it  esta- 
blishes a  different  rule.  The  decision  in  Ixmgkter^a  case  ' 
{supra,  p.  398)  was  an  application  of  the  same  view,  and 
it  therefore  appears  that  there  should  never  have  been 
any  question  of  extending  it  to  direct  covenants  or  con- 
tracts. 

The  peculiar  law  thus  laid  down  is  distinctly  recognized 
by  modem  authorities  («).  However,  if  a  bond  appears 
on  the  face  of  it  to  be  given  to  secure  the  performance  of 
an  agreement  which  it  recites,  the  condition  wiU  take 
effect  according  to  the  true  intention  of  the  agreement 
rather  than  the  technical  construction  resulting  from  the 
form  of  the  instrument  (/). 

Alternative  conditions,  at  any  rate  as  to  immediate  im-  Alt«r- 
pussibility,  and  conditions  made  impossible  by  the  default  ^n^tiomi 
of  the  parties,  or  otherwise  than  by  the  "  act  of  Qod,"  are  «iddef»ult 
treated  in  the  same  way  as  direct  promises.  nkme  Uw  * 

M  for 
"  When  a  condition  becomes  impossible  by  the  act  of  the  obligor,  <wdin*ry 
snch  impossibility  forms  no  answer  to  an  action  on  the  bond  "  (g),      ^^ 

(a)  This  reMoning  appears  both  WilliAma,  J.  Brown  ▼.   Mayor  of 

In  Lofughter'B  ca.  6  Co.  Rep.  21  6,  London,  9  C.  B.  N.  S.  726,  747,  80 

and  LaM$  ca.  t6.  28  6.  L.  J.  0.  P.  225,  280. 

{h)  Co.  Lit.  206a.  (/)  Betwick  ▼.  8winddU,  Ex.  Ch., 

(c)  Shapp.  Touchsi.  872.  8  A.  ft  E.  868. 

{d)  Bo.  Ab.    1.   449,  G,  pL   1;  {g)  Ter  Cur.  Betwick  v,  Svnnd^ 

rspeated  on  p.  451, 1,  pL  1.  8  A.  &  £.  at  p.  888. 

(«)    1    Wms.    Saund.    288;    per 

I>  D  2 
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^  Wlien  the  condition  of  an  obligation  is  to  do  two  things  by  a 
day,  and  at  the  time  of  making  the  obligation  both  of  them  are 
pofisible,  but  after,  and  before  the  time  when  the  same  are  to  be 
done,  one  of  the  things  is  become  impossible  by  the  act  of  God,  or 
by  the  sole  act  and  laches  of  the  obligee  himself ;  in  this  case  the 
obligor  is  not  bonnd  to  do  the  other  thing  that  is  possible,  but  is  dis- 
charged of  the  whole  obligation.  But  if  at  the  time  of  making  of 
the  obligation  one  of  the  things  is  and  the  other  of  the  things  is  not 
possible  to  be  done,  he  must  perform  that  which  is  possible.  And 
if  in  the  first  case  one  of  the  things  become  impossible  afterwards 
by  the  act  of  the  obligor  or  a  stranger,  the  obligor  must  see  that  he 
do  the  other  thing  at  his  periL"  ^  If  the  condition  be  that  A.  shall 
marry  B.  by  a  day,  and  before  the  day  the  obligor  himself  doth 
marry  her :  in  this  case  the  condition  is  broken.  But  if  the  obligee 
marry  her  before  the  day,  the  obligation  is  discharged  "  (a). 

''  If  a  man  is  bound  to  me  in  201.  on  condition  that  he  pay  me  102.. 
in  that  case  if  he  tender  me  the  money  and  I  refuse  he  is  altogether 
excused  from  the  obligation,  because  the  default  is  on  my  part  who 
am  the  obligee  "  (6). 

The  provisions  of  the  Indian  Contract  Act  on  the 
subject  of  this  chapter  are  given  in  the  Appendix  (c).  It 
will  be  seen  that  simplicity  is  trained  at  the  expense  of 
considerable  departure  from  tl.e  principles  of  En^ish  law. 
and  perhaps  also  at  the  expense  of  definiteness  on  some 
points.  The  most  important  change  is  the  extension  of 
the  principle  of  Taylor  v.  Cald/well  so  as  to  make  it  an 
implied  condition  in  all  contracts  that  the  performance 
shall  remain  possible. 


(a)   Shepp.    Toachflt    882,    892. 
And  see  pp.  808-4* 


{h)  Brian,  G.  J.  22  Ed.  4.  26. 
(e)  Note  H. 
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CHAPTER  VIII. 

Mistake. 

Pakt  I.  Of  Mistake  in  General. 

Hitherto  we  have  been  dealing  with  perfectly  general  CondltioiiB 
conditions  for  the  formation  or  subsistence  of  a  valid  con-  ^^d^^r 
tract,  and  as  a  consequence  of  this  the  rules  of  law  we  freedom  of 
have  had  occasion  to  explain  are  for  the  most  part  collateral 
or  even  paramount  to  the  actual  intention  or  belief  of  the 
parties.  Exceptions  to  this  do  certainly  occur,  but  chiefly 
where  (as  in  great  part  of  the  doctrine  of  Impossibility) 
the  rules  are  in  truth  reducible  to  rules  of  construction. 
We  have  had  before  us,  on  the  whole,  the  purely  objective 
conditions  of  contract;  the  questions  which  must  be 
answered  before  the  law  can  so  much  as  think  of  giving 
effect  to  the  consent  of  the  parties.  We  now  come  to  a 
set  of  conditions  which  by  comparison  with  the  foregoing 
ones  may  fairly  be  called  subjective.  The  consent  of  the 
parties  is  now  the  central  point  of  the  inquiry,  and  our 
task  is  to  examine  how  the  legal  validity  of  an  agreement 
is  affected  when  the  consent  or  apparent  consent  is  de- 
termined by  certain  causes. 

The  existence  of  consent  is  ascertained  in  the  first  in- 
stance by  the  rules  and  princi{des  set  forth  in  the  first 
chapter.  When  the  requirements  there  stated  are  satisfied 
by  a  proposal  duly  accepted,  there  is  prima  fade  a  good 
agreement,  and  the  mutual  communications  of  the  parties 
are  taken  as  the  expression  of  a  valid  consent.     But  we 
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still  require  other  conditions  in  order  to  make  the  oonsent 
binding  on  him  who  gives  it,  although  their  absence  is  in 
general  not  to  be  assumed,  and  the  party  seeking  to 
enforce  a  contract  is  not  expected  to  give  affirmative  proof 
that  they  have  been  satisfied.  Not  only  must  there  be 
consent  but  the  consent  must  be  true,  full,  and  free. 

The  reality  and  completeness  of  consent  maybe  affected  (a) 
by  ignorance,  that  is,  by  wrong  belief  or  mere  absence  of 
information  or  belief  as  to  some  fact  material  to  the  agree- 
ment Freedom  of  consent  may  be  affected  by  fear  or  by 
the  consenting  party  being,  though  not  in  bodily  or 
immediate  fear,  yet  so  much  under  the  other's  power,  or 
in  dependence  on  him,  as  not  to  be  in  a  position  to  exercise 
his  own  deliberate  choice.  Now  the  results  are  entirely 
different  according  as  these  states  of  mind  are  or  are  not 
due  to  the  conduct  of  the  other  party  (or,  in  certain  cases, 
to  a  relation  between  the  parties  independent  of  the  par- 
ticular occasion).  When  they  are  so,  the  legal  aspect  of 
the  case  is  altogether  changed,  and  we  look  to  that  other 
party's  conduct  or  position  rather  than  to  the  state  of 
mind  induced  by  it.  We  speak  not  of  Mistake  induced 
by  Fraud,  but  of  Fraud  simply,  as  a  ground  for  avoiding 
contracts,  though  there  can  be  no  Fraud  where  there  is 
no  Mistake.  We  have  then  the  following  combina- 
tions : 


ClMriflca- 
tionand 
legal  oon- 
lequences 
ofMiitake, 
Fraud,  Ac. 


A,  IgnoTcmcB. 

A.  Not  cauBed  by  act  (6)  of  other  party, 

is  referred  in  law  to  the  head  of 
Caused  by  act  (6)  of  other  party 

B.  without  wrongful  intention, 
c.  with  wrongful  intention. 


Miaiake, 

Misrepresentation, 
Fraud, 


(a)  It  is  quite  wrong,  as  Savigny 
has  showDi  to  say  that  a  consent 
determined  by  mistake,  fraud,  or 
coercion  is  no  consent  Syst.  §§114, 
115  (3.  98  sqq.).  If  it  were  so  the 
agreement  would  be  absolutely  void 
in  all  cases :  a  reductio  ad  absurdMti 
which  is  no  less  complete  for  English 
ifaaa  for  Roman  law.    See  per  Lord 


Cranwortb,  Boyse  v.  Boatborough^  6 
H.  L.  C.  at  p.  44,  and  per  Lord 
Chelmsford,  Oakes  ▼.  Turquandf'L,'R, 
2  H.  L.  at  p.  849. 

(6)  It  will  be  seen  hereafter  that 
omissions  are  equivalent  to  acts  for 
this  purpose  in  certain  exceptional 
cases. 
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B.  Ftar^  or  dtpend&nce 

excluding  freedcm  of  action. 
Not  caused  by  acts  of  other 
party  or  relation  between 

the  parties.  (Immaterial.) 

D.  Caoaed  by  such  acts.  Vurea  or  Coercion, 

B.   By  such  relation.  Undue  ifi/l^ience. 

The  legal  consequences  of  these  states  of  things  are 
exceedingly  various. 

A.  Mistake  does  not  of  itself  affect  the  validity  of  con- 
tracts at  aU  (a).  But  mistake  may  be  such  as  to  prevent 
any  real  agreement  from  being  formed ;  in  which  case  the 
agreement  is  void :  or  mistake  may  occur  in  the 
expression  of  a  real  agreement;  in  which  case,  subject 
to  rules  of  evidence,  the  mistake  can  be  rectified. 
There  are  also  rules  in  the  construction  of  certain 
species  of  contracts  which  are  founded  on  the  assump- 
tion that  the  expressions  used  do  not  correspond  to  the 
real  intention.  The  jurisdiction  to  rectify  instruments 
on  the  ground  of  mistake,  as  well  as  the  peculiar  rules 
of  construction  just  mentioned,  is  derived  from  the 
Court  of  Chancery. 

B.  Contracts  induced  by  misrepresentation  are  not  void. 
In  many  cases,  and  under  conditions  depending  on  the 
nature  of  the  contract,  they  are  voidable  at  the  option  of 
the  party  misled. 

c.  Contracts  induced  by  fraud  are  not  void,  but  voidable 
at  the  option  of  the  party  deceived. 

D,  E.  Contracts  entered  into  under  coercion  or  undue 
influence  are  not  void,  but  voidable  at  the  option  of  the 
party  on  whom  coercion  or  undue  influence  is  exercised. 

In  almost  every  branch  of  the  subject  there  have  been 
differences  between  the  doctrines  of  the  common  law  and 
those  of  equity;  the  real  extent  of  these  differences,  how- 
ever, is  often  far  from  easy  to  ascertain. 

(a)  Just  as  fear,  merely  as  a  state      no  is  Mistake  to  Fraud.     Sav.  Syst. 
of  mind  in  the   party,  is  in  itself      3.  116. 
immateriaL    As  Fear  is  to  Coercion, 
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These  topics  have  now  to  be  considered  in  order  And 
first  of  Mistake. 

Mistake:        The  whole  topic  is  surrounded  with  a  great  deal  of  con- 

i^nd      **  fusion  in  our  books,  though  on  the  whole  of  a  verbal  kind, 

confTuioiiB  and  more  embarrassing  to  students  than  to  practitioners. 

the  Exactly  the  same  kind  of  confusion  prevailed  in  the  civil 

■ubject      2j^^  (whence  indeed  some  of  it  has  passed  on  to  our  own) 

until  Savigny  cleared  it  up  in  the  masterly  essay  which 

forms  the  Appendix  to  the  third  volume  of  his  System. 

The  principles  there  established  by  him  have  been  fully 

adopted  by  later  writers  (a).     They  appear  to  be  in  the 

main  applicable   to   the   law  of  England,  and  we   shall 

accordingly   be  guided   by  them.     In  arrangement  and 

detail,   however,   we  shall   consult    the    convenience    of 

English  practice  and  of  our  present  special  purpose. 

The  difficulties  which  have  arisen  as  well  with  us  as  in 
the  civil  law  may  be  accounted  for  under  the  following 
heads: 

(1.)  Confusion  of  proximate  with  remote  causes  of  legal 
consequences  :  in  other  words,  of  cases  where  mistake  has 
legal  results  of  its  own  with  cases  where  it  determines  the 
presence  of  some  other  condition  from  which  legal  results 
follow,  or  the  absence  of  some  other  condition  from  which 
legal  results  would  follow,  or  even  where  it  is  absolutely 
irrelevant. 

(2.)  The  assertion  of  propositions  as  general  rules  which 
ought  to  be  taken  with  reference  only  to  particular  effects 
of  mistake  in  particular  classes  of  cases.  Such  are  the 
maxim  Non  videntur  qui  errant  conaentire  and  other 
similar  expressions,  and  to  some  extent  the  distinction 
between  ignorance  of  fact  and  of  law  (J). 

(a)  Some  of  his  conjectural  deal-  sqq.)  and  its  special  application  to 

ingB  with  specific  anomalies  in  the  contract   (ii.  §   604,   8.  275)  in  a 

Boman  texts  are   at  least  daring,  compact  and  useful  form, 

but  this  does  not  concern  English  (6)  See  Savigny's  Appendix,  Nob. 

students.     Vangerow     gives      the  VII.,  VIII.  Sjst.  8.  842,  844. 
general  doctrine  (Pand.  §  88,  1.  116 
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(3.)  Omission  to  assign  an  exact  meaning  to  the  term 
"  ignorance  of  law  "  in  those  cases  where  the  distinction 
between  ignorance  of  law  and  ignorance  of  fact  is  material 
(the  true^rule,  affirmed  for  the  Roman  law  by  Savigny,  and 
in  a  slightly  different  form  for  English  law  by  Lord  West- 
bury  (a),  being  that  "  ignorance  of  law  '*  means  only  igno- 
rance of  a  general  rule  of  law,  not  ignorance  of  a  right 
depending  on  questions  of  mixed  law  and  fact,  or  on  the 
true  construction  of  a  particular  instrument). 

It  is  needless  to  point  out  in  detsdl  how  these  influences 
have  operated  on  our  books  and  even  on  judicial  ex- 
pressions of  the  law.  We  rather  proceed  to  deal  with  the 
matter  affirmatively  on  that  which  appears  to  us  its  true 
footing. 

A.  Mistake  in  general.  a.  G^nenl 

The  general  rule  of  private  law  is  that  mistake  as  such  ^^^ 
has  no  legal  effects  at  alL     This  may  be  more  definitely  «*  •«<*  in- 

1         ^  ,1  operative : 

expressed  as  follows : 

Where  an  act  is  done  under  a  mistake,  the  mistake  does 
not  either  add  anything  to  or  take  away  anything  from  the 
legal  consequences  of  that  act  either  as  regards  any  right 
of  other  persons  or  any  liability  of  the  person  doing  it,  nor 
does  it  produce  any  special  consequences  of  its  own; 

unless  knowledge  of  something  which  the  mistake  pre-  except 
vents  from    being    known,   or  an    intention   necessarily  J^/^JL^ 
depending  on  such  knowledge,  be  from  the  nature  of  the  nature  of 
particular  act  a  condition  precedent  to  the  arising  of  some  knowledge 
right  or  duty  under  it.  "  •    . 

Special  exceptions  to  the  rule  exist,  but  even  these  are  precedent 
founded  on  special  reasons  beside,  though  connected  with,  ^^m^ 

the  mistake  itself.  qnencea. 

There  are  abundant  exajnples  to  show  the  truth  of  this 
proposition  in  both  its  branches. 

(a)  Cooper  v.  PhMty    L.    R    2      v.  Winn,  L.  R.  6  H.  L.  223,  really 
H.  L.  at  p.  170  :  to  which  the  dicta      add  little  or  nothing, 
in  the  later  case  of  Earl  Beauchamp 
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As  to  the  First,  mistake  is  in  general  inoperative  as  to  the  1^^ 
tiSf  TOMon  position  or  liability  of  the  party  doing  an  act.  We  must 
•cting  premise  that  a  large  class  of  cases  is  altogether  outside  this 
question,  as  appears  b}'  the  qualification  with  which  the 
rule  has  just  been  stated ;  those,  namely,  where  a  liability 
attaches  not  to  the  doing  of  an  act  in  itself,  but  to  the 
doing  of  it  knowingly.  There,  if  the  act  is  done  without 
knowledge,  the  offence  or  wrong  is  not  committed,  and  no 
liability  arises.  It  is  not  that  ignorance  is  an  excuse  for 
the  wrongful  act,  but  that  there  is  no  wrongful  act  at  all. 

The  wider  question  how  far  and  under  what  conditions 
ignorance  of  fact  excludes  criminal  liability  must  also  be 
put  aside  as  beyond  the  scope  of  this  work,  and  too  im- 
portant to  be  discussed  incidentally  (a). 

It  is  certain  that  ignorance  is  as  a  rule  no  excuse  sus 
regards  either  the  liabilities  of  a  quasi-criminal  kind  which 
in  general  arise  under  penal  statutes  (6)  or  such  as  are  purely  civiL 
-  '  Thus  ignorance  of  the  real  ownership  of  property  is  no 
defence  to  an  action  for  its  recovery,  except  for  carriers  and 
a  few  other  classes  of  persons  exercising  public  employ- 
ments of  a  like  nature,  who  by  the  necessity  of  the  case 
are  specially  privileged  (c).  Again,  railway  companies  and 
other  employers  have  in  many  cases  been  held  liable  for 
acts  of  their  servants  done  as  in  the  exercise  of  their 
regular  employment,  and  without  any  unlawful  intention, 
but  in  truth  unlawful  by  reason  of  a  mistake  on  the  part 
of  the  servant :  the  act  being  one  which,  if  the  state  of 
circumstances  supposed  by  him  did  exist,  would  be  within 
the   scope   of  his   lawful   authority  {d).     Of   course  the 


Wrongful 

acts: 

ignorance 


(a)  See  Stephen's  Digest  of  Crimi- 
nal Law,  Art.  84,  Reg.  v.  Prince, 
L.  R.  2  C.  0.  R.  154;  and  compare 
O.  W.  Holmes,  junr.,  The  Common 
Law,  pp'  49  sqq. 

(6)  That  ignorance  cannot  be 
pleaded  in  ducharge  of  statutory 
penalties,  see  Carter  v.  McLaurer^ 
L.  R  2  So.  k  D.  125-6. 

(c)  FovoUr  V.  IfoUinSf  Ex.  Ch., 
L.  R.  7  Q.  6.  616,  affd.  In  H.  L.  nom, 
ffoUinsv. Fowler,  L.  R.  7  H.  L.  757. 


{d)  See  the  distinction  explained 
and  iUustrated  by  Poulton  v.  L.  ds  S, 
W,  R  Co,  L.  R.  2  Q.  B.  634,  and 
several  later  cases  :  the  last  are 
Bayley  v.  MancKetteTy  dtc  Ry.  Co.  £x. 
Ch.  L.  R  8  C.  P.  148  (employer 
liable)  ;  BoUngbrokev.  Swindon  Local 
Board,  L.  R  9  C.  P.  575  (employer 
not  liable).  See  further  on  the  prin- 
ciples governing  this  class  of  cases 
Bank  of  New  South  Walet  v.  Owtton^ 
(J.  C.)  4  App.  Ca.  270. 
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servant  himself  is  equally  liable.  Here,  indeed,  it  looks  at 
first  sight  as  if  the  mistake  gave  rise  to  the  employer's 
liability.  For  the  act,  if  done  with  knowledge  of  the  facts, 
and  so  merely  wrongful  in  intention  as  well  as  in  effect, 
would  no  more  charge  the  employer  than  if  done  by  a 
stranger.  But  it  is  not  that  mistake  has  any  special  effect, 
but  that  knowledge,  where  it  exists,  takes  the  thing  done 
out  of  the  class  of  authorized  acts.  The  servant  who 
commits  a  wilful  and  gratuitous  (a)  wrong  (or  goes  out  of 
his  way  to  do  something  which  if  the  facts  were  as  he 
thought  might  be  lawful  or  even  laudable,  but  which 
he  has  no  charge  to  do)  is  no  longer  about  his  master's 
business. 

Real  exceptions  are  the  following.     An  officer  of  a  court  Excep- 
who  has  quasi-judicial  duties  to  perform,  such  as  those  of  ^^VJ 
a  trustee   in   bankruptcy,   is   not  personally  answerable  procew, 
for  money  paid  by  him  under  an   excusable  misappre-  y^^^ 
hension  of  the  law  (6).     Also  an  officer  who  in  a  merely 
ministerial  capacity  executes  a  process  apparently  regular, 
and  in  some  cases  a  person  who  pays  money  under  com- 
pulsion of  such  process,  not  knowing  the  want  of  jurisdic- 
tion, is  protected,  as  it  is  but  reasonable  that  he  should  < 
be  (c).     But   this  special    exception   is   confined   within 
narrow  bounds.     Mistake  as  to  extraneous  facts,  such  as 
the  legal  character  of  persons  or  the  ownership  of  goods, 
is  no  excuse.     It  is  a  well  established  rule  of  law  that  if 
by  process  a  sherifT  is  desired  to  seize  the  goods  of  A.  and 
he  takes  those  of  B.  he  is  liable  in  trover  (d).     A  sheriff 
seized   under  a  fi,  fa.  goods  supposed  to  belong  to  the 
debtor  by  marital  right.     Afterwards  the  supposed  wife 
discovered  that  when  she  went  through  the  ceremony  of 
marriage  the  man  had  another  wife  living:  consequently 

(a)  A  wilful  trespass  which  is  not  &  C.  526,  82  L.  J.  Ex.  34. 

gratuitous,  but  done  in  the  course  (6)  Ex  parte  Oglt,  8  Gh.  711. 

of  employment  and  for  the  master's  {c)  See  Mayor  of  London  v.  Cox^ 

intended  benefit,  though  without  or  L.  R.  2  H.  L.  at  p.  269. 

against  orders,  may  make  the  master  {d)  Olaupoole  v.  Young^  9  6.  &  C. 

liable  :  as    in    LimpuB  v.    London  696,  700 ;   cp.  Garland  v.  Carlide, 

General  Omnibut  Co,  (Ex.  Ch.)  1  H.  4  CL  &  F.  693. 
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she  was  still  the  sole  owner  of  the  goods  when  they  were 
seized.  Thereupon  she  brought  trover  against  the  sheriff, 
and  he  was  held  liable,  though  possibly  the  plaintiff  might 
have  been  estopped  if  she  had  asserted  at  the  time  that 
she  was  the  wife  of  the  person  against  whom  the  writ 
issued  (a). 

There  are  certain  classes  of  cases  in  which  it  may  be 
said  that  mistake,  or  at  any  rate  ignorance,  is  the  con- 
dition of  acquiring  legal  or  equitable  rights.  These  are 
the  exceptional  cases  in  which  an  apparent  owner  having 
fS^iS"**  a  defective  title,  or  even  no  title,  can  give  to  a  purchaser  a 
without  better  right  than  he  has  himself,  and  which  fall  partly 
under  the  rules  of  law  touching  market  overt  and  the 
transfer  of  negotiable  instruments,  partly  under  the  rule 
of  equity  that  the  purchase  for  valuable  consideration 
without  notice  of  any  legal  estate,  right,  or  advantage  is 
"an  absolute,  unqualified,  unanswerable  defence"  (b) 
against  any  claim  to  restrict  the  exercise  or  enjoyment 
of  the  legal  right  so  acquired  (c).  These  rules  depend  on 
special  reasons.  The  two  former  introduce  a  positive 
exception  to  the  ordinary  principles  of  legal  ownership, 
for  the  protection  of  purchasers  and  the  convenience  of 
trade  (d).  It  is  natural  and  necessary  that  such  anoma- 
lous privileges  should  be  conferred  only  on  purchasers  in 
good  faith.  Now  good  faith  on  the  purchaser's  part  pre- 
supposes ignorance  of  the  facts  which  negative  the  vendor's 
apparent  title.  It  may  be  doubted  on  principle,  indeed, 
whether  this  ignorance  should  not  be  free  from  negligence 
in  order  to  entitle  him.     For  some  time  this  was  so  held 


(a)  Olastpoole  v.  Young,  9  6.  ft  C. 
696.  700. 

(6)  Pilclier  v.  RavcHim,  7  Ch.  259, 
269,  per  James,  L.  J. ;  Blackwood  v. 
Lond^m  Chartered  Bank  ofAtutralia, 
L.  R.  6  P.  0.  92,  111. 

[c)  This  applies  not  only  to  purely 
equitable  claims  but  to  aU  purely 
equitable  remedies  incident  to  legal 
rights.  But  it  does  not  apply  to 
those  remedies  for  the  enforcement 
of  legal  rights  which  in  a  few  cases 


have  been  administered  by  courts  of 
eqtuty  concurrently  with  courts  of 
law.  Per  Lord  Westbury,  PhiUipi 
V.  PhUlipt,  4  D.  F.  J.  208. 

{d)  As  to  market  overt  the  policy 
of  the  rule  seems  an  open  question. 
The  Indian  Contract  Act  contains 
no  such  provision  (see  s.  108),  while 
on  the  other  hand  the  German  Com- 
mercial Code  (s.  806)  extends  it  to 
all  sales  made  by  a  trader  in  the 
course  of  his  business. 
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in  the  case  of  negotiable  instruments,  but  is  so  no  longer  (a). 
The  rule  of  equity,  though  in  some  sort  analogous  to  this, 
is  not  precisely  so.  A.  transfers  legal  ownership  to  B^  a 
purchaser  for  value,  by  an  act  effectual  for  that  purpose. 
If  in  A.'s  hands  the  legal  ownership  is  fettered  by  an 
equitable  obligation  restraining  him  wholly  or  partially 
from  the  beneficial  enjoyment  of  it,  this  alone  will  not 
impose  any  restriction  upon  B.  For  all  equitable  rights 
and  duties  are  in  their  origin  and  proper  nature  not  in 
rem  but  in  personanu  But  if  B.  (by  himself  or  his  agent) 
knows  of  the  equitable  liability,  or  if  the  circumstances 
are  such  that  with  reasonable  diligence  he  would  know  it, 
then  he  makes  himself,  actively  by  knowledge,  or  passively 
by  negligent  ignorance,  a  party  to  A^'s  breach  of  duty. 
In  such  case  he  cannot  rely  on  the  legal  right  derived 
from  A.,  and  disclaim  the  equitable  liability  which  he 
knew  or  ought  to  have  known  to  attach  to  it:  and  the 
equitable  claim  is  no  less  enforceable  against  him  than  it 
formerly  was  against  A.  To  be  accurate,  therefore,  we 
should  say  not  that  an  exception  against  equitable  claims 
is  introduced  in  favour  of  innocent  purchasers,  but  that 
the  scope  of  equitable  claims  is  extended  against  pur- 
chasers who  are  not  innocent ;  not  that  ignorance  is  a 
condition  of  acquiring  rights,  but  that  knowledge  (or 
means  of  knowledge  treated  as  equivalent  to  actual  know- 
ledge) is  a  condition  of  being  laden  with  duties  which,  as 
the  language  of  equity  has  it,  affect  the  conscience  of  the 
party  (6). 

Even  here  the  force  and  generality  of  the  main  rule  is  limitB  of 
shown  by  the  limits  set  to  the  exceptions.    The  purchaser  oeptioMl 
of  any  legal  right  for  value  and  without  notice  is  to  that  r^hts. 
extent  absolutely  protected.     But  the  purchaser  of  an 
equitable  interest,  or  of  a  supposed  legal  right  which  turns 
out  to  be  only  equitable,  must  yield  to  all  prior  equitable 

(a)  See  Chapter  V.,  p.  236,  above,      from  the  rnlee  of  law  :  though,  as 

{h)  ObeerTO  that  on  the  point  of      the  robject-matter  of  the  rulea  is 

negligence  the  rule  of  equity  differs      different,  there  fa  no  actual  conflict. 


414 


MISTAKE. 


Applica- 
tion of  the 
general 
mle  in 
oaiee  of 
oontractt 


rights  (a),  however  blameless  or  even  unavoidable  his 
mistake  may  have  been.  Again  no  amount  of  negligence 
will  vitiate  the  title  of  a  bona  fide  holder  of  a  negotiable 
instnimeut^  but  not  the  most  innocent  mistake  will  enable 
him  to  make  title  through  a  forged  indorsement  Where 
a  bill  was  drawn  payable  to  the  order  of  one  H.  Davis  and 
indorsed  by  another  H.  Davis  it  was  held  that  a  person 
who  innocently  discounted  it  on  the  faith  of  this  indoi-se- 
ment  had  no  title  (6).  It  might  also  be  said  that  where 
tacit  assent  or  acquiescence  is  in  question,  there  ignorance 
is  in  like  manner  a  condition  of  not  losing  one's  rights. 
But  this  is  not  properly  so.  For  it  is  not  that  ignorance 
avoids  the  effect  of  acquiescence,  but  that  there  can  be  no 
acquiescence  without  knowledge.  It  is  like  the  case  where 
knowledge  or  intention  must  be  present  to  constitute  an 
offence.  In  this  sense  and  for  this  purpose  "nulla  voluntas 
errantis  est "  (c). 

The  same  principles  hold  in  cases  more  directly  con- 
nected with  the  subject  of  this  work.  A  railway  company 
carries  an  infant  above  the  age  of  three  years  without 
taking  any  fare,  the  clerk  assuming  him  to  be  under  that 
age,  and  .there  being  no  fraud  on  the  part  of  the  person  in 
whose  care  he  travels :  the  mistake  does  not  exclude  the 
usual  duty  on  the  company's  part  to  carry  him  safely  (d). 
A  person  who  does  not  correctly  know  the  nature  of  his 
interest  in  a  fund  disposes  of  it  to  a  purchaser  for  value 
who  has  no  greater  knowledge  and  deals  with  him  in  good 


(a)  PhiUipi  y.  PhUlipi,  i  D.  F.  J. 
208:  though  a  parchaser  for  value 
without  notice  will  not  be  deprived 
by  a  court  of  equity  of  anything  he 
has  actually  got,  e,ff.  poeaesBion  of 
title-deeds  :  Heath  v.  Crealock,  10 
Gh.  22,  Wald^  v.  Gray,  20  Eq.  288. 

(6)  Mead  v.  Tounji,  4  T.  R.  28. 

(c)  D.  89.  3.  de  aqua  pluv.  20. 

{d)  Auttin  y.  O.  W,  R.  Co,  L.  R. 
2  Q.  B.  442.  The  contract  was  one 
entire  contract  with  the  mother  of 
the  infant  plainti£f|  who  took  only 
one  ticket  for  herself;  it  seems 
therefore  that  strictly  she  ought  to 


have  been  the  plaintiff.  But  the 
case  is  really  one  of  those  on  the 
border-line  of  contract  and  tort, 
where  the  breach  is  not  so  much  of 
a  contractual  duty  as  of  a  general 
duty  annexed  by  law  to  a  particular 
business  or  undertaking,  such  as  was 
the  ground  of  the  action  of  attumpaU 
in  its  original  form.  See  judgment 
of  Blackburn,  J.,  and  cp.  ^e  re- 
marks of  Grove,  J.  in  rovlket  v. 
MeiropoUtan  DUtriet  Ry,  Co.  4  C. 
P.  D.  at  p.  270,  and  Bigelow,  L.  C. 
on  Law  of  Torts,  615. 
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faith ;  if  he  afterwards  discovers  that  his  interest  was  in 
truth  greater  and  more  valuable  than  he  supposed  it  to 
be,  he  cannot  claim  to  have  the  transaction  set  aside  on 
the  ground  of  this  mistake  (a).  This,  however,  is  to  be 
taken  with  caution,  for  it  applies  only  to  cases  where  the 
real  intention  is  to  deal  with  the  party's  interest,  whatever 
it  may  be.  Were  the  intention  of  both  parties  to  deal 
with  it  only  on  the  implied  condition  that  the  state  of 
things  is  not  otherwise  than  it  is  supposed  to  be  the  result 
would  be  quite  different,  as  we  shall  find  under  the  head 
of  Fundamental  Error. 

So  far,  then,  mistake  as  such  does  not  improve  the 
position  of  the  party  doing  a  mistaken  act.  Neither  does 
it  as  a  rule  make  it  any  worse.  A  mistaken  demand 
which  produces  no  result  does  not  affect  a  plaintiff's  right 
to  make  the  proper  demand  afterwards.  Where  B.  holds 
money  as  A.'s  agent  to  pay  it  to  C,  and  appropriates  it  to 
his  own  use,  C.  may  recover  from  A.  notwithstanding  a 
previous  mistaken  demand  on  B.'s  estate,  made  on  the 
assumption  that  B.  would  be  treated  as  C.'s  own  agent  (6). 
Nor  does  a  mistaken  repudiation  of  ownership  prevent  the 
true  owner  of  goods  from  recovering  damages  afterwards 
for  injury  done  to  them  by  the  negligence  of  a  bailee, 
whose  duty  it  was  to  hold  them  for  the  true  owner  at  all 
events  (c).  This  is  independent  of  and  quite  consistent 
with  the  rule  that  a  party  who  has  wholly  mistaken  his 
remedy  cannot  be  allowed  to  proceed  by  way  of  amend- 
ment in  the  sa/me  action  in  an  entirely  different  form  and 
on  questions  of  a  different  character  {d). 

Next,  mistake  does  not  in  general  alter  existing  rights.  As  to 
The  presence  of  mistake  will  not  make  an  act  effectual  ^^^J* 
which  is  otherwise  ineffectual.     Many  cases  which  at  first  of  other 

persons. 

(a)  MarAaU  ▼.  CoOetty  1  Y.  &  C.  (c)  MUcheU  v.  Laneaah^  ik  York- 

Ex.  232.  thirt  Ry.  Co,  L.  B.  10  Q.  B.  256, 

(&)  Heurdy  y.  Metropolitan  Land  ds  261. 
Finance  Co.  7  Ch.  427,  488.     Cp.  {d)  Jacobt  v.  Seward,  L.  K  6  H. 

Vangerow,  Pand.  1.  118.  L.  464. 
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sight  look  like  cases  of  relief  against  mistake  belong  in 
truth  to  this  class,  the  act  being  such  that  for  reasons 
independent  of  the  mistake  it  is  inoperative.  Thus  a 
trustee's  possession  of  land  is  the  possession  of  his  cestui 
que  trust,  and  it  makes  no  difference  if  he  is  mistaken  as 
to  the  person  who  really  is  cestui  que  trust  His  payment 
over  of  the  rents  and  profits  to  a  wrong  person,  whether 
made  wilfully  and  fraudulently,  or  ignorantly  and  in  good 
faith,  cannot  alter  the  character  of  the  possession  (a). 
Where  the  carrier  of  goods  after  receiving  notice  from  an 
unpaid  vendor  to  stop  them  nevertheless  delivers  them  by 
mistake  to  the  buyer,  this  does  not  defeat  the  vendor's 
rights :  for  the  right  of  possession  (h)  revests  in  the  vendor 
from  the  date  of  the  notice,  if  given  at  such  a  time  and 
under  such  circumstances  that  the  delivery  can  and  ought 
to  be  prevented  (c),  and  the  subsequent  mistaken  delivery 
has  not,  as  an  intentional  wrongful  delivery  would  not 
have,  any  power  to  alter  it  (d).  Again,  by  the  rules  of 
the  French  Post  OflSce  the  sender  of  a  letter  can  reclaim 
it  after  it  is  posted  and  before  the  despatch  of  the  mail. 
C,  a  banker  at  Lyons,  posted  a  letter  containing  bills  of 
exchange  on  England  indorsed  to  D.,  an  English  corre- 
spondent. These  were  in  return  for  a  bill  on  Milan  sent 
by  D.  to  C.  Before  the  despatch  of  the  mail,  learning 
from  D.'s  agent  at  Lyons  that  the  bill  on  Milan  would  not 
be  accepted  and  D.  desired  that  no  remittance  should  be 
made,  C.  sent  to  the  post-office  to  stop  the  letter.  It  was 
put  aside  from  the  rest  of  the  mail,  but  by  a  mistake  of 
C.'s  clerk  in  not  completing  the  proper  forms  it  was 
despatched  in  the  ordinary  course.  It  was  held  that  there 
was  no  effectual  delivery  of  the  bills  to  D.  and  that  the 
property  remained  in  C.     The  mistake  of  the  clerk  could 

(a)  LUier  v.  Pickford,  84  BeaT.  Lancashire  de  Yorhkire  Ry.  Co,  2  Ch. 

576.  *  382,  840). 

(6)  The  book  has  property :  bat  (c)  Whitehead  v.  Anderton^  9  M. 

the  uae  of  this  word  aasmnes  that  k  W.  518 :  Blackburn  on  Cont.  of 

stoppage  in  trantitu  rescinds    the  Sale,  269. 

contract,  contrary  to  the    opinion  (cQ  LiU  v.  Cowley,  7  Taunt  169. 

which  now  preyails  (SchoUmans  v. 
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not  take  "the  effect  of  making  the  property  in  the  bills 
pass  contrary  to  the  intention  of  both  indorscr  and  in- 
dorsee" (a).  Had  not  the  revocation  been  at  the  indorsee's 
request,  then  indeed  the  alignment  would  probably  have 
been  con*ect  that  it  was  a  mere  uncompleted  intention  on 
C.'s  part :  for  as  between  C.  and  the  post-office  everything 
had  not  been  done  to  put  an  end  to  the  authority  of  the 
post-office  to  forward  tlie  letter  in  the  regular  course  of 
post 

Anderaa'iis  case  (6)  may  possibly  be  supported  on  a 
similar  ground.  It  was  there  held  that  a  transfer  of  shares 
sanctioned  by  the  directors  and  registered  in  ignorance 
that  calls  were  due  from  the  transferor  might  afterwards 
be  cancelled,  even  by  an  officer  of  the  company  without 
authority  from  the  directors,  on  the  facts  being  discovered. 
It  may  be  that  the  directors'  assent  to  the  transfer  is  not 
irrevocable  (apart  from  the  question  of  mistake)  until  the 
parties  have  acted  upon  it. 

Again,  the  legal  effect  of  a  transaction  cannot  be  altered  Sub- 
by  the  subsequent  conduct  of  the  parties:  and  it  makes  no  ^^t^t 
difference  if  that  conduct  is  founded  on  a  misapprehension  of  parties 
of  the  original  legal  effect     A  man  who  acts  on  a  wrong  mistaken 
constniction  of  his  own  duties  under  a  contract  he  has  fp'"*"*^- 

tiun  does 

entered  into  does  not  thereby  entitle  himself,  though  the  not  alter 
acts  so  done  be  for  the  benefit  of  the  other  party,  to  have  ^ntract: 
the  contract  performed  by  the  other  according  to  the  same 
construction  (c).  This  decision  was  put  to  some  extent 
upon  the  ground  that  relief  cannot  be  given  against 
mistakes  of  law.  But  it  is  submitted  that  this  is  not  a 
case  where  the  distinction  is  really  material.  Suppose  the 
party  had  not  construed  the  contract  wrongly,  but  acted  on 
an  erroneous  recollection  of  its  actual  contents,  the  mistake 

(o)  Ex  parte  Cote,  9  Ch.  27,  32.  (which  ought  never  to  have  been  re - 

{h)  8    £q.    509.      Scd   qii,    Mr.  ported)    that    "fraud    or  mistake, 

Justice  Idndley,  who  was  himself  either  of  them,  is  enough  to  vitiate 

counsel  in  the  case,  cites  it  (2. 1407)  any  tinnsaetion,'* 

with  ihe  material  qualification,  "if  (c)  Midland  O.  W,  Ry.  of  Ireland 

the  transferee  does  not  object."  The  v.  Johnson,  6  H.  L.  C.  798,  811,  per 

case  is  remarkable  for  the  dictum  Lord  Chelmsford. 

F.  K 
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would  then  have  been  one  of  fact,  but  it  is  obvious  that 

the  decision  must  have  been  the  same.     Still  less  can  a 

party  to  a  contract  resist  the  performance  of  it  merely  on 

the  ground  that  he  misunderstood  its  legal  effect  at  the 

time  (a).    Every  party  to  an  instrument  has  a  right  to 

assume  that  the  others  intend  it  to  operate  according  to 

the  proper  sense  of  its  actual  expressions  (b). 

onlesB  It  must  be  remembered,  however,   that  where  both 

apart  from  P^^ti^s  have  acted   on  a  particular  construction   of  an 

miatokeit  ambiguous  document,  that  construction,  if  in  itself  ad- 
would  ... 
amonnt  to  missible,  will  be  adopted  by  the  Court  (c).     To  this  extent 

byrn^wJ  its  original  effect,  though  it  cannot  be  altei^ed,  may  be  ex- 

consent,     plained  by  the  conduct  of  the  parties.    And  moreover,  if 

both  parties  to  a  contract  act  on  a  common  mistake  as  to 

the  construction  of  it,  this  may  amount  to  a  variation  of 

the  contract  by  mutual  consent  {d).     This  is  in  truth 

another  illustration  of  the  leading  principle.     Here  their 

conduct  in  performing  the  contract  with  variations  would 

show  an  intention  to  vary  it  if  the  true  construction  were 

present  to  their  minds.    And  it  might  be  said  that  (on  the 

same  principle  as  in  cases  of  acquiescence,  &c.)  they  cannot 

mean  to  vary  their  contract  if  they  do  not  know  what  it 

really  is.     But  the  answer  is  that  their  true  meaning  is  to 

perform  the  contract  at  all  events  according  to  their  present 

imderstanding  of  it,  and  thus  the  mistake  is  immaterial 

and  ineffectual.     Practically  such  a  mistake  is  likely  to 

represent  a  real  original  intention  incorrectly  expressed  in 

the  contract :  so  that  principle  and  convenience  agree  in 

the  result. 

We  may  also  mention  that  there  is  no  jurisdiction  to  set 

aside  an  award,  or  refer  it  back  to  the  arbitrator,  on  the 


Mistakes 
in  award. 


(a)  PowdL  V.  BmUh,  14  Eq.  85. 
The  dictum  in  Wycombe  Ry.  Co.  v. 
Donnington  HoapUcU,  1  Ch.  ^  278, 
cannot  be  supported  in  any  sense 
contrary  to  this. 

(6)  Per  Knight  ^mce,  L.  J. 
Bentley  v.  Mackay,  4  D.  F.  J.  285. 

(c)  Forbes  v.  Watt,  L.  R.  2  So.  & 
D.  214.     Evidence  of  the  constrac- 


tion  put  on  an  instrument  by  tome 
of  the  parties  is  of  course  inad- 
missible: Median  V.  Kennard,  9 
Ch.  336,  849. 

((;)6H.L.  Catp.  812-8.  In  thQ 
particular  case  the  appellants  were 
an  incorporated  company,  and  there- 
fore it  was  said  oould  not  be  thus 
bound:  ted  qu. 
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ground  of  a  mistake  in  fact  or  law,  unless  the  arbitrator 
admits  the  mistake  and  desires  the  assistance  of  the  Court 
to  rectify  it,  or  unless  there  is  an  actual  excess  of  jurisdic- 
tion (a). 

What  then  are  the  special  classes  of  cases  in  which  Special 
mistake  is  of  importance,  and  which  have  given  rise  to  ^^^ 
the  language  held  by  our  books  on  the  subject  ?    They  are  yawt^lw 
believed  to  be  as  follows.  portance. 

1.  Where  mistake  is  such  as  to  exclude  real  consent,  and  1.  Ab 

so  prevent  the  formation  of  any  contract,  there  the  seeming  ^^  ""^ 
agreement  is  void.     Of  this  we  shall  presently  speak  at  consent, 
large  (Fart  2  of  this  chapter). 

2.  Where  a  mistake  occurs  in  expressing  the  terms  of  a  2.  In 
real  consent,  the  mistake  may  be  remedied  by  the  equitable  ^£^"*"^ 
jurisdiction  of  the  Court.     Of  this  also  we  shall  speak  consent, 
separately  (Part  3). 

3.  A  renunciation  of  rights  in  general  terms  is  under-  8.  Re- 
stood  not  to  include  rights  of  whose  actual  or  possible  "f*^^^ 
existence  the  party  was  not  aware.     This  is  in  truth  a 
particular  case  under  No.  2. 

All  these  exceptions  may  be  considered  as  more  apparent 
than  real. 

4.  Money  paid  under  a  mistake  of  fact  may  be  recovered  4.Payinent 
back.  ''^'^'^^' 

This  is  a  real  exception,  and  the  most  important  of  alL 
Yet  even  here  the  legal  foundation  of  the  right  is  not  so 
much  the  mistake  in  itself  as  the  failure  of  the  supposed 
consideration  on  which  the  money  was  paid. 

(a)  IHnn  v.  Blahe,  L.  B.  10  C.  P.  feat  clerical  error  in  his  award  after 
888.  An  arbitrator  cannot  of  his  signing  it:  he  should  apply  to  the 
own  motion  correct  even  a  manl-      Court :  Mordue  v.  Palvier,  6  Ch.  22. 

E  £  2 
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B,  Mistake      B.  Mistake  of  Fact  and  of  Law, 

wid  of  I^  ^s  an  obvious  principle  that  citizens  must  be  presumed 

Law.  fQj.  all  public  purposes  to  know  the  law,  or  rather  that  they 
cannot  bo  allowed  to  allege  ignorance  of  it  as  an  excuse. 
As  has  often  been  said,  the  administration  of  justice  would 
otherwise  be  impossible.  Practically  the  large  judicial 
discretion  which  can  be  exercised  in  criminal  law  may  be 
trusted  to  prevent  the  rule  from  operating  too  hai'shly  in 
particular  cases.  On  the  other  hand  it  would  lead  to  hard- 
ship and  injustice  not  remediable  by  any  judicial  discretion 
if  parties  were  always  to  be  bound  in  matters  of  private 
law  by  acts  done  in  ignorance  of  their  civil  rights.  There 
is  an  apparent  conflict  between  these  two  principles  which 
has  given  rise  to  much  doubt  and  discussion  (a).  But  the 
conflict,  if  indeed  it  be  not  merely  apparent,  is  at  any  rate 
much  more  limited  in  extent  than  is  commonly  supposed. 
How  far  The  rule,  as  generally  stated,  is  to  this  effect : 
tion  is'*^^  Belief  is  given  against  mistake  of  fact  but  not  against 
applicable,  mistake  of  law. 

Neither  branch  of  the  statement  is  true  without  a  great 
deal  of  limitation  and  explanation.  We  have  already  seen 
that  in  most  transactions  mistake  is  altogether  without 
effect.  There,  of  course,  the  distinction  has  no  place. 
Again,  there  are  the  many  cases  .where,  as  we  have  pointed 
out  above,  knowledge  or  notice  is  a  condition  precedent  to 
some  legal  consequence.  By  the  nature  of  these  cases  it 
geneiuUy  if  not  always  happens  that  the  subject-matter  of 


(a)  Savigny,  followed  by  Van- 
gerow  ana  other  later  writera, 
strikes  out  a  general  rule  thus: 
Where  mistake  is  a  special  ground 
of  relief  (and  there  only),  the  right 
to  such  relief  is  excluded  by  negli- 
gence. Ignorance  of  law  is  pre- 
sumed to  be  the  result  of  negligence, 
but  the  presumption  may  be  rebutted 
by  special  drcumstances,  e.g,  the  law 
being  really  doubtful  at  the  time. 
There  is  much  to  be  said  for  this 
doctrine  on  principle,  but  it  will  not 
fit  English  law  as  now  settled  on 


the  most  important  topic,  viz,  re- 
covering  back  money  paid;  for 
there,  so  long  as  the  ignorance  is  of 
fact,  negligence  is  no  bar:  means 
of  knowledge  are  material  <5nly  as 
evidence  of  actual  knowledge :  Kelly 
V.  Solari,  9  M.  &  W.  54.  11  L.  J. 
Ex.  10  ;  Townsend  v.  Ci^icdif^  8  C. 
1}.  N.  S.  477,  29  K  J.  C.  P.  300. 
The  only  limitation  is  that  the  party 
seeking  to  recover  must  not  have 
waived  all  inquiry;  per  Parke,  B. 
9  M.  &  W.  69,  and  per  WiUiams, 
J.  8  C.  B.  N.  S.  494. 
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such  knowledge,  or  of  the  ignorance  which  by  excluding  it. 
excludes  its  legal  consequences,  is  a  matter  of  fact  and  not 
of  law.  The  general  presumption  of  knowledge  of  the  law 
does  so  far  apply,  no  doubt,  that  a  person  having  notice 
of  material  facts  cannot  be  heard  to  say  that  he  did  not 
know  the  legal  effect  of  those  facts.  All  these,  however, 
are  not  cases  of  relief  against  mistake  in  any  correct 
sense. 

Then  come  the  apparent  exceptions  to  the  general  rule,  Where 
which  we  have  numbered  1,  2,  and  3.     As  to  No.  (1)  it  is  ^^^ 
at  least  conceivable  that  a  common  mistake  as  to  a  ques-  excludes 
tion  of  law  should  go  so  completely  to  the  root  of  the  ment, 
matter  as  to  prevent  any  real  agreement  from  being  formed.  ^^^'J^c® 
It  is  impossible  to  see  why  a  contract  should  be  imposed  right  at  all 
on  the  parties  by  a  legal  fiction  for  the  sake  of  asserting  a  ^onknce 
general  proposition  in  a  state  of  circumstances  where  it  is  <>'  ^^^ 
inapplicable.     It  is  laid  down  by  very  high  authority  "  that 
a  mistake  or  ignorance  of  the  law  forms  no  ground  of  relief 
from  contracts  fairly  entered  into  with  a  full  knowledge  of 
the  facts  '*  (a) :  but  this  does  not  touch  the  prior  question 
whether  there  is  a  contract  at  all.     On  cases  of  this  class 
English  decisions  go  to  this  extent  at  all  events,  that  igno- 
rance of  particular  private  rights  is  equivalent  to  ignorance 
of  fact  (6).     As  to  No.  (2)  the  principle  appears  to  be  the 
same.     A.  and  B.  make  an  agreement  and  instruct  C.  to  EectiGca- 
put  it  into  legal  form.     C.  does  this  so  as  not  to  express  ^J^^^J^". 
tlie  real  intention,  either  by  misapprehension  of  the  instruc-  relief  given 
tions  or  by  ignorance  of  law.     It  is  obvious  that  relief  ,^take  of 
should  be  equally  riven  in  either  case.     In  neither  is  there  Jaftsman 

"  ,  ,     though  not 

any  reason  for  holding  the  parties  to  a  contract  they  did  against  a 
not  really  make.  ^^^ 

Authority,  so  far  as  it  goes,  is  in  favour  of  what  is  here  the  parties 

(a)  Bank  of  I/.  S.  v.  Daniel  (Sup.  (6)  Bingham  v.  Bingham^  1  Ves. 

Ct.  U.S.)  12  Peters  32,  66.  Common  Sr.  126,  Br(yughU»i  v.  Hutt,  8  De 

mistake  as  to  a  collateral  matter  of  G.  &  J.  501,  Cooper  v.  PhihbSy  L.  B. 

law  does  not  of  course  avoid  a  con-  1  H.  L.  149,  170 ;  of  which  cases  a 

tract  :      Eagle^fidd  ▼.   Marquis  of  fuller  account  is  given  below. 
Londonderry,  4  Ch.  D.  693. 
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as  to  fonn  advanced  (a).  There  is  clear  authority  that  on  the  other  hand 
of  toatra^-    ^  court  of  equity  will  not  reform  an  instrument  by  inserting 
ments.       in  it  a  clause  which  the  parties  deliberately  agreed  to  leave 
out(6),nor  substitute  for  the  form  of  security  the  parties  have 
chosen  another  form  which  they  deliberately  considered  and 
rejected  (a),  although  their  choice  may  have  been  deter- 
mined by  a  mistake  of  law.    The  reason  of  these  decisions, 
however,  is  that  in  such  cases  the  form  of  the  instrument, 
by  whatever  considerations  arrived  at,  is  part  of  the  agree- 
ment itself  and  so  beyond  the  power  of  the  Court. 
Benimclft-       ^  to  No.  (3),  there  is  quite  sufficient  authority  to  show 
rights:       that  a  renimciation  of  rights  under  a  mistake  as  to  par- 
aTto^com^  ticular  applications  of  law  is  not  conclusive,  and  some 
promise  or  authority  to  show  that  it  is  the  same  even  if  the  mistake 
abandon-    ^^  of  a  general  rule  of  law.    The  deliberate  renunciation 
ment.        or  compromise  of  doubtful  rights  is  of  course  binding ;  it 
would  be  absurd  to  set  up  ignorance  of  the  law  as  an  objec- 
tion to  the  validity  of  a  transaction  entered  into  for  the 
very  reason  that  the  law  is  not  accurately  known  (c).     A 
compromise  deliberately  entered  into  under  advice,  the 
party's  agents  and  advisers  having  the  question  fully  before 
them,  cannot  be  set  aside  on  the  ground  that  a  particular 
point  of  law  was  mistaken  or  overlooked  {d).    Conduct 
equivalent  to  renunciation  of  a  disputed  right  is  equally 
binding,  at  least  when  the  party  has  the  question  fairly 
before  him.     Thus  in  Stone  v.  Godfrey  (e)  the  plaintiff  had 
been  advised  on  his  title  unfavourably  indeed,  but  in  such 
a  way  as  to  bring  before  him  the  nature  of  the  question 
and  give  him  a  fair  opportunity  of  considering  whether  he 
should  raise  it.    Adopting,  however,  the  opinion  he  had 
obtained,  he  acted  upon  it  for  a  considerable  time,  and  in 
a  manner  which  amounted  to  representing  to  all  persons 
interested  that  he  had  determined  not  to  raise  the  ques- 

(a)  Bunt  V.  Housmankre^i  Adm.  promises  in  Ch.  IV.,  p.  198,  above. 
(Sup.  Ct.  U.  S.)  1  Peters,  1,  13, 14.  {d)  StewaH  v.  Stewart,  6  CI.  &  F. 

(o)  Lord  Irnkam  v,  ChUdt  1  Bro.  911 ;  see  the  authorities  reviewed, 

0.  0.  92.  pp.  966-970. 

(c)   Cp.   the    remarks   on   com-         {e)J5  D.  M.  G.  76. 
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tion.  It  was  held  that  although  the  mistake  as  to  title 
might  in  the  absence  of  such  conduct  well  be  a  ground  of 
relief,  a  subsequent  discovery  that  the  correctness  of  the 
former  opinion  was  doubtful  did  not  entitle  him  to  set  up 
his  claim  anew.  In  the  late  case  of  Rogers  v.  Ingham  (a) 
a  fund  had  been  divided  between  two  legatees  under  advice, 
and  the  payment  agreed  to  at  the  time.  One  of  the  legatees 
afterwards  sued  the  executor  and  the  other  legatee  for  re- 
payment, contending  that  the  opinion  they  had  acted  upon 
was  erroneous;  it  was  held  that  the  suit  could  not  be 
maintained.  Similarly  where  creditors  accepted  without 
question  payments  under  a  composition  deed  to  which  they 
had  not  assented,  and  which,  as  it  was  afterwards  decided, 
was  for  a  technical  reason  not  binding  on  non,-assenting 
creditors,  it  was  held  that  they  could  not  afterwards  treat 
the  payments  as  made  on  account  of  the  whole  debt  and 
sue  for  the  balance.  They  might  have  guarded  themselves 
by  accepting  the  payments  conditionally,  but  not  having 
done  so  they  were  bound  (6).  In  Re  Saxon  Life  Assurance 
Society  (c)  it  was  held  that  a  creditor  of  a  company  was 
not  bound  by  a  release  given  in  consideration  of  having 
the  substituted  security  of  another  company,  which  security 
was  a  mere  nullity,  being  given  in  pursuance  of  an  invalid 
scheme  of  amalgamation.  Here  the  mistake  was  obviously 
not  of  a  general  ride  of  law  ;  and  perhaps  the  case  is  best 
put  on  the  ground  of  total  failure  of  consideration.  In 
M'Carthy  v.  Decaix  (d),  however,  a  foreigner  had  married 
in  England  and  obtained  a  divorce  in  Denmark.  After 
the  wife's  death  in  England  he  used  language  in  his  cor- 
respondence with  her  relations  which  amounted  to  a  general 
renunciation  of  marital  rights.  He  supposed  however 
that  the  Danish  divorce  was  valid  in  England  and  that  he 


(a)  8  Oh.  D.  861  (Hall,  V.-C.  and  (cQ  2  Buss,  k,  My.  614.    Bnt,  In 

C.  A.)  addition  to  the  grotmd  stated  in  the 

(6)  Kitefdn  ▼.  JTairHn^  L.  IL  2  text,  the  wife's  family  represented 

C.  P.  22.  to  the  hnsband,  contrary  to  the  fact, 

(c)  2   J.    &    H.    408,   412   (the  that  her  estate  was  insolTent. 
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had  no  legal  interest  in  the  wife's  property.     This  error  was 

on  a  perfectly  general  rule  of  law  (though  at  the  time  but 

recently  settled) :  but  it  was  held  that  he  was  not  precluded 

from  asserting  his  rights  as  his  wife's  administrator. 

Money  As  to  No.  (4),  the  subject  of  recovering  back  money 

mistid^     P^d  ^y  niistake  does  not  properly  fall  within  our  scope. 

recover-      j^  J3  here,  however,  that  the  distinction  between  mistakes 

able  only 

when  the    of  fact  and  of  law  does  undoubtedly  and  inflexibly  prevail. 

of"ad^^  "  "While  no  amount  of  mere  negligence  avoids  the  right  to 
recover  back  money  paid  under  a  mistake  of  fact  (a), 
money  paid  under  a  mistake  of  law  cannot  in  any  case  be 
recovered :  nor  does  anything  like  the  qualification  laid 
down  by  Lord  Westbury  in  Cooper  v.  Phihhs  (b)  appear  to 
be  admitted.  Ignorance  of  particular  rights,  however 
excusable,  is  on  the  same  footing  as  ignorance  of  the 
general  law  (c). 

An  important  decision  of  the  American  Supreme  Court 
appears  to  proceed  on  the  assumption  that  giving  a  nego- 
tiable instrument  is  for  this  purpose  equivalent  to  the  pay- 
ment of  money,  so  that  a  party  who  gives  it  under  a  mis- 
take of  law  has  no  legal  or  equitable  defence  (c7).  But 
this  seems  not  consistent  with  the  later  English  doctrine 
that  inasmuch  as  "  want  of  consideration  is  altogether  in- 
dependent of  knowledge  either  of  the  facts  or  of  the  law," 
the  defence  of  failure  of  consideration  is  available  as 
between  the  parties  to  a  negotiable  instrument,  whether 
the  instrument  has  been  obtained  by  a  misrepresentation 
of  fact  or  of  law  (e). 

A  covenant  to  pay  a  debt  for  which   the   covenantor 

{a)  Note  (a),  p.  420,  supra.  payment  of  another  person's  debt ; 

(b)  L.  K.  2  H.  L.  at  p.  170.  if  it  be  regarded  as  the  purchasd  of 

(c)  See    Skynn{/   v.    Gveenicoody  a  security,  it  is  an  application  of  the 
4  B.  &  C.  281,  and   cp.    Plait   v.  rule  caveat  emptor j  as  to  which  cp. 
Bromage,   24  L.  J.  Ex.  63,  where  Clare  v.  Lamb,  L.  R.  10  C.  P.  334. 
however  the  mistake  was  not  only  (rf)  Bank  of  U,  S,  v.  Daniel,  12 
a  mistake  of  law,  but  collateral  to  Peters,  82. 

the    payment,    the    money    being  (c)  SouthaU  v.  Rigg^  Forman  v. 

really  due  ;  Aihcn  v.  Shorty  1  H.  &  WHght,  11  C.  B.  481,  492,  20  L.  J. 

N.  210,  26  L.  J.  Ex.  821,  rests  on  C.  P.  145 ;  Covard  v.  //i^/Aw,  1  K. 

the  same  ground,  if  the  transaction  &  J.  443. 
in  that  case  be  regarded  as  the  bare 
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wrongly  supposes  himself  to  be  liable  is  valid  in  law,  nor 
will  equity  give  any  relief  against  it  if  the  party's  igno- 
rance of  the  facts  negativing  his  liability  is  due  to  his  own 
negligence  (a). 

The  Court  of  Bankruptcy  will  order  repayment  of  money  Apparent 
paid  to  a  trustee  in  bankruptcy  under  a  mistake  of  law :  fn^]Snk^ 
but  this  is  no  real  exception,  for  it  is  not  like  an  ordinary  niptcy: 
payment  between  party  and  party.      The  trustee  is  an  officer  of 
officer  of  the  Court  and  "  is  to  hold  money  in  his  hands  ^'^^"^ 
upon  trust  for  its  equitable  distribution  among  the  credi-  Bame  rules 
tors  '*  (6).     In  general  the  rule  that  a  voluntary  payment  ™  «l^i*y 
made  with  full  knowledge  of  the  facts  cannot  be  recovered 
back  is  no  less  an  equitable  than  a  legal  one ;  "  the  law  on 
the  subject  was  exactly  the  same  in   the   old   Court   of 
Chancery  as  in  the  old  Courts  of  Common  Law.     There 
were   no   more   equities  affecting  the  conscience  of  the 
person  receiving  the  money  in  the  one  Court  than  in  the 
other  ^  Court,  for  the  action  for  money  had  and  received 
proceeded   upon   equitable  considerations"  (c).      Thus  a 
party  who  has  submitted  to  pay  money  under  an  award 
cannot  afterwards  impeach  the  award  in  equity  on  the 
ground  of  irregularities  which  were  known  to  him  when 
he  so  submitted  (d).     It  has  also  been  laM  down  that  in  a 
common  administration  suit  a  legatee  cannot  be  made  to 
refund  over-payments  voluntarily  made  by  an  executor  (e)  : 
but  the  context  shows  that  this  was  said  with  reference  to 
the  frame  of  the  suit  and  the  relief  prayed  for  rather  than 
to  any  general  principle  of  law :  moreover  it  was  not  the 
executor,  but  the    persons    beneficially   interested,   who 
sought   to   make   the   legatee   liable.     But   in  Bate   v. 
Hooper  (/)  the  point  arose   distinctly :   certain   trustees 
were  liable  to  make  good  to  their  testator's  estate  the  loss 


(o)  Wcuon  V.   Wareing,  15  Beav.  (cf)  Goodman  v.  Sayen,  2  Jac.  ft 

151.  W.  249,  263. 

(6)  Ex  parte  James,   9  Ch.  609,  (e)  Per  Lord  Cottenham,  Lick- 

GU,  per  James,  L.  J.  field  v.  Bakery  13  Beav.  447,  453. 

(c)  Royert  v.  Iru/ham  (0.  A.),  3  (/)  5  D.  M.  G.  388. 

Ch.  p.  at  p.  855,  per  James,  L.  J. 
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of  principal  incurred  by  their  omission  to  convert  a  fund 
of  Long  Annuities :  they  contended .  that  the  tenant  for 
life  ought  to  recoup  them  the  excess  of  income  which  she 
had  received  :  but  as  she  had  not  been  a  willing  party  to 
any  over-payment  (a),  it  was  decided  that  she  could  not 
be  called  upon  to  refund  the  sums  which  the  trustees 
voluntarily  paid  her.  In  an  earlier  case  an  executor  paid 
interest  on  a  legacy  for  several  years  without  deducting 
the  property  tax,  and  it  was  held  that  he  could  not  claim 
to  retain  out  of  subsequent  payments  the  sums  which  he 
should  have  deducted  from  preceding  ones  (6). 

Part  2.  Mistake  as  excluding  true  Consent. 

Caseatobe  In  the  first  chapter  we  saw  that  no  contract  can  be 
inthisBub- forn^ed  when  there  is  a  variance  in  terms  between  the 
division,  proposal  and  the  acceptance.  In  this  case  the  question 
whether  the  parties  really  meant  the  same  thing  cannot 
arise,  for  they  have  not  even  said  the  same  thing.  A  court 
of  justice  can  ascertain  a  common  intention  of  the  parties 
only  from  some  adequate  expression  of  it,  and  the  mutual 
communication  of  different  intentions  is  no  such 
expression. 

We  now  have  to  deal  with  certain  kinds  of  cases  in 

which  on  the  face  of  the  transaction  all  the  conditions  of 

a  concluded  agreement  are  satisfied,  and  yet  there  is  no 

real  common  intention  and  therefore  no  agreement. 

Where  First,  it  may  happen  that  each  party  meant  something, 

ooiMion     ^*  ^^y  ^  *  perfectly  well  understood  and  definite  thing, 

intention,   but  not  the  Same  thing  which   the  other  meant.     Thus 

mewdng  a  their  minds  never  met,  as  is  not  uncommonly  said,  and  the 

^fferent     forms  they  have  gone  through  are  inoperative. 

YHiere  Next,  it  may  happen  that  there  doiBs  exist  a  common 

there  ia  ft    intention,  which  however  is  founded  on  an  assumption 

intention    made  by  both  parties  as  to  some  matter  of  fact  essential  to 

(a)  She  had  in  fact  desired  the      p.  840. 
troBtees  to  convert  the  fond :  see  at         {b)  Ou/rrie  v.  Ooold,  2  Madd,  16$. 
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the  agreement.     In  this  case  the  common  intention  must  bat 
stand  or  fall  with  the  assumption  on  which  it  is  founded.  ^??^!i?f* 

r  a  oommon 

If  that  assumption  is  wrong,  the  intention  of  the  parties  error, 
is  from  the  outset  incapable  of  taking  effect.  But  for 
their  common  error  it  would  never  have  been  formed,  and 
it  is  treated  as  non-existent.  Here  there  is  in  some  sense 
an  agreement :  but  it  is  nullified  in  its  inception  by  the 
nullity  of  the  thing  agreed  upon.  And  it  seems  hardly 
too  artificial  to  say  that  there  is  no  real  agreement.  The 
result  is  the  same  as  if  the  parties  had  made  an  agreement 
expressly  conditional  on  the  existence  at  the  time  of  the 
supposed  state  of  facts :  which  state  of  facts  not  existing, 
the  agreement  destroys  itself. 

In  the  former  class  of  cases  either  one  party  or  both 
may  be  in  error :  however  that  which  prevents  any  con- 
tract from  beiug  formed  is  not  the  existence  of  error  but 
the  want  of  true  consent.  "  Two  or  more  persons  are  said 
to  consent  when  they  agree  upon  the  same  thing  in  the 
same  sense  " :  this  consent  is  essential  to  the  creation  of  a 
contract  (a),  and  if  it  is  wanting  it  matters  not  whether  its 
absence  ia  due  to  the  error  of  one  party  only  or  of  both. 

In  the  latter  class  of  cases  the  error  must  be  common  to 
both  parties.  They  do  agree  to  the  same  thing,  and  it 
would  be  in  the  same  sense,  but  that  the  sense  they  intend, 
though  possible  as  far  as  can  be  seen  from  the  terms  of  the 
agreement,  is  in  fact  nugatory.  As  it  is,  their  consent  is 
idle;  the  sense  in  which  they  agree  is,  if  one  may  so 
speak,  insensible. 

In  both  sets  of  cases  we  may  say  that  the  agreement  is 
nullified  by  fundamental  error ;  a  term  it  may  be  conve- 
nient to  use  in  order  to  mark  the  broad  distinction  in 
principle  from  those  cases  where  mistake  appears  as  a 
ground  of  special  relief. 

We  proceed  to  examine  the  different  kinds  of  funda-  tmaodb 
mental  error  relating :  meLtol*" 

(a)  Indian  Contract  Act,  1872,  s,  18;  Hannen,  J.  in  Smith  v.  Stighes,  ^'^'^^ 
L.  B.  6  Q.  Bw  609. 
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A.  To  the  nature  of  the  transaction. 

B.  To  the  person  of  the  other  party. 

C.  To  the  subject-matter  of  the  agreement. 

A.  Error  aa  to  the  nature  of  i/ie  transaction. 
A*  to  On  this  the  principal  early  authority  is  Thorougligood's 

oftSr  ^^^^  (^)*  ^^  ^^^^  ^^^^  *^®  plaintiff,  who  was  a  layman  and 
tnuiaac-  unlettered,  had  a  deed  tendered  to  him  which  he  was  told 
Thorough-  ^^1^  ^  release  for  arrears  of  rent  only.  The  deed  was  not 
good'Bcase.  j-q^l^  ^  jjiuj^  Tq  this  he  said  "  If  it  be  no  otherwise  I  am 
content;"  and  so  delivered  the  deed.  It  was  in  fact  a 
general  release  of  all  claims.  Under  these  circumstances 
it  was  adjudged  that  the  instrument  so  executed  was  not 
the  plaintiff's  deed.  The  effect  of  this  case  is  *'  that  if  an 
illiterate  man  have  a  deed  falsely  read  over  to  him,  and  he 
then  seals  and  delivers  the  parchment,  it  is  nevertheless 
not  his  deed  "  (b):  it  was  also  resolved  that  "it  is  all  one 
in  law  to  read  it  in  other  words,  and  to  declare  the  effect 
thereof  in  other  manner  than  is  contained  in  the  writing"; 
but  that  a  party  executing  a  deed  without  requiring  it  to 
be  read  or  to  have  its  effect  explained  would  be  bound  (c). 
Agreeably  to  this  the  law  is  stated  in  Sheppard's 
Touchstone,  56.  But  at  present  the  mere  reading  over 
of  a  deed  without  an  explanation  of  the  contents  would 
hardly  be  thought  sufficient  to  show  that  the  person 
executing  it  understood  what  he  was  doing  (cJ). 


[a)  2  Co.  Hop.  9  b, 

(6)  Per  Ciir.  L.  R  4  C.  P.  711. 
It  had  been  long  before  said,  in  21 
Hen.  7,  that  "  if  I  desire  a  man  to 
enfeoff  me  of  an  acre  of  land  in 
Dale,  and  he  teU  me  to  make  a  deed 
for  one  acre  with  letter  of  attorney, 
and  I  make  tlie  deed  for  two  acres, 
and  read  and  declare  the  deed  to 
him  as  for  only  one  acre,  and  he 
seal  the  deed,  this  deed  is  utterly 
void  whether  the  feoffor  be  lettered 
or  not,  because  he  gave  credence  to 
me  and  I  deceived  him."  (Keilw. 
70,  b,  pi.  6.)  And  see  the  older 
authorities  referred  to  in  note  (r), 
next  page.    An  anonymous  case  to 


the  contrary.  Skin.  159,  is  sufB- 
ciently  diBposed  of  by  Lord  St. 
Leonards'  disapproval  (V.  &  P. 
173). 

(r)  f.e,  to  this  extent,  that  be 
could  not  say  it  was  not  his  deed, 
apart  from  any  question  of  fraud  or 
the  like. 

{d)  Hoghton  v.  HoghUm,  16  Beav. 
278,  811.  In  the  case  of  a  wiU  the 
execution  of  it  by  a  testator  of  sound 
mind  after  haWng  had  it  read  over 
to  him  is  evidence,  but  not  conclu- 
sive evidence,  that  he  understood 
and  approved  its  contents:  Pulton 
V.  Andrew,  L.  K.  7  H.  L.  448,  460, 
sqq.,  472. 
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The  doctrine  has  recently  been  expounded  and  con-  Foster  r. 
firmed  by  the  luminous  judgment  of  the  Court  of  Common  ^^j^' 
Fleas  in  Foster  v.  Mackinnon  (a).  The  action  was  on  a 
bill  of  exchange  against  the  defendant  as  indorser.  There 
was  evidence  that  the  acceptor  had  asked  the  defendant  to 
put  his  name  on  the  bill,  telling  him  it  was  a  guaranty; 
the  defendant  signed  on  the  faith  of  this  representation 
and  without  seeing  the  face  of  the  bill.  The  Court  held 
that  the  signature  was  not  binding,  on  the  same  principle 
that  a  blind  or  illiterate  man  is  not  bound  by  his  signature 
to  a  document  whose  nature  is  wholly  misrepresented  to 
him. 

A  signature  so  obtained 

"  Is  invalid  not  merely  on  the  ground  of  fraud,  whei*e  fraud  exiits, 
but  on  the  ground  that  the  mind  of  the  signer  did  not  accompany 
the  signature ;  in  other  words,  that  he  never  intended  to  sign,  and 
therefore  in  contemplation  of  law  never  did  sign,  the  contract  to 
which  his  name  is  appended  (6).  .  .  .  The  position  that  if  a  grantor 
or  covenantor  be  deceived  or  misled  as  to  the  actual  coiUmts  of  the 
deed,  the  deed  does  not  bind  him,  is  supported  by  many  authorities : 
see  Com.  Dig.  Fait  (B.  2)  (c),  and  is  recognized  by  Bayley,  B.  and 
the  Court  of  Exchequer  in  the  case  of  Edioards  v.  Brovon  (d). 
Accordingly  it  has  recently  been  decided  in  the  Exchequer  Chamber 
that  if  a  deed  be  delivered,  and  a  blank  left  therein  be  after- 
wards improperly  filled  up  (at  least  if  that  be  done  without  the 
grantor's  negligence),  it  is  not  the  deed  of  the  grantor :  Swan  v. 
North  Btitidi  Australasian  Laml  Comimny  («).    These  cases  apply 


(a)  L.  B.  4  O.  P.  704,  711. 

(6)  The  eame'role  is  laid  down, 
and  for  the  same  reason,  in  a  rescript 
of  Diocletian  and  Maximian  :  8i 
falsum  iuBtramentum  emptionis  con- 
scriptum  tibi,  velut  locationiB  qaam 
fieri  mandavenifs  subscribere  te  non 
relccto  sed  fidem  habentem  suasit, 
neutrum  contractum,  in  utroqne 
altemtrius  consensu  deficiente,  oon- 
stitisse  procnl  dabio  est  G.  4.  22. 
pins  valere,  5. 

(c)  Cited  also  by  Willes,  J.  2 
C.  B.  N.  S.  624,  and  see  2  Ro.  Ab. 
28  S:  the  coses  there  referred  to 
(30  £.  3.  31  6;  10  H.  6.  5,  pi.  10) 
show  that  the  principle  was  recog- 
nized in  very  early  times.   Cp.  Fleta 


1.  6,  c.  33  §  2.  Si  antem  vocatus 
dicat  qnod  carta  sibi  nocere  non 
debeat  ....  vel  quia  per  dolum 
advenit,  ut  si  cartam  de  f eoffamento 
sigillatam  [sic :  some  words  seem  to 
be  omitted]  cum  scriptam  de  ter- 
roino  annorum  ugillare  crodiderit, 
vel  ut  si  carta  fieri  debait  ad  vitam, 
illam  fieri  fecit  in  feodo  et  huius- 
modi,  dum  tamen  nihil  sit  quod 
imperitiae  vel  negligentiae  suae  poesit 
imputari,  ut  [qu.  ut  si]  sigillum 
Buum  senescallo  tradiderit  vel  uzori, 
quod  cautius  debuit  cnstodivisse. 

(rf)  1  C.  &  J.  312. 

it)  2  H.  &  C.  176,  32  L.  J.  Ex. 
273.  And  it  was  there  doubted 
whether  a  man  can  bo  estopped  by 
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to  deeds ;  but  the  principle  ia  equally  applicable  to  other  written 
contracts." 

The  judgment  proceeds  to  notice  the  qualification  of  the 
general  rule  in  the  case  of  negotiable  instruments  signed 
in  blank,  when  the  party  signing  knows  what  he  is  about, 
i,e.  that  the  paper  is  afterwards  to  be  filled  up  as  a  nego- 
tiable instrument  (a).  But  here  the  defendant  "  never 
intended  to  indorse  a  bill  of  exchange  at  all,  but  intended 
to  sign  a  contract  of  an  entirely  different  nature."  He 
was  no  more  bound  than  if  he  had  signed  his  name  on  a 
blank  sheet  of  paper,  and  the  signature  had  been  after- 
wards fraudulently  misapplied  (6).  This  decision  shows 
clearly  that  an  instrument  executed  by  a  man  who  meant 
to  execute  not  any  such  instrument  but  something  of  a 
different  kind  is  in  itself  a  mere  nullity,  though  the  person 
so  executing  it  may  perhaps  be  estopped  from  disputing  it 
if  there  be  negligence  on  his  part  (o) ;  and  that,  notwith- 
standing the  importance  constantly  attached  by  the  law  to 
the  security  of  bonajide  holders  of  negotiable  instruments, 
no  exception  is  in  this  case  made  in  their  favour. 
Such^  The  existence  of  a  fundamental  error  of  this  sort,  not 

^Eq^  merely  as  to  particulars,  but  as  to  the  nature  and  substance 
generaUy    Qf  (;he  transactions,  comes  very  seldom,  if  ever,  to  be  con- 


mere  negligence  from  showing  that 
a  deed  is  not  really  his  deed.  See 
per  Byles,  J.  2  H.  &  G.  184,  32  L. 
J.  Ex.  278,  and  per  Cockbum,  C.  J. 
2  H.  &  C.  189,  32  L.  J.  Ex.  279. 
Mellish,  L.  J.  in  Hunter  v.  Walters, 
7  Ch.  76, 87,  mentioned  this  question 
as  still  open :  and  see  Halifax  Union 
V.  Whedvyrighi,  L.  R.  10  Ex.  192. 

(a)  Whether  this  is  a  branch  of 
the  general  principle  of  estoppel  or 
a  positive  rme  of  the  law  merchant 
was  much  doubted  in  Swan  v.  Norik 
British  Australasian  Land  Co.  in  the 
Court  below,  7  H.  &  N.  603,31  L.  J. 
Ex.  425.  In  the  present  judgment 
the  Court  of  C.  P.  seems  to  incline 
to  the  latter  -view. 

(6)  L.  E.  4  C.  P.  At  p.  712. 

(c)  Cp.  Simons  v.  (treat  Western 
Hy,  Co.  2  C.  B.  N.  S.  620,  where 


the  plaintiff  was  held  not  bound 
by  a  paper  of  special  conditions 
limiting  the  company's  responsi- 
bility as  carrien^  which  he  had 
signed  without  reikding  it,  being  in 
fact  unable  at  the  time  to  read  it 
for  want  of  his  glasses,  and  being 
assured  by  the  railway  derk  thiS 
it  was  a  mere  form.  "  The  whole 
question  was  whether  the  plaintiff 
signed  the  receipt  knowing  what  he 
was  about "  :  per  Cockbuin,  C.  J.  at 
p.  624.  Where  a  peraon  intending 
to  execute  his  will  has  by  mistake 
executed  a  wrong  document,  such 
document  cannot  be  admitted  to 
probate  even  if  the  real  intention 
would  thereby  be  partially  carried 
out :  In  ike  ffoods  of  HutU,  L.  B. 
3  P.  &  D.  250. 
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sidered  by  a  court  of  equity,  except  in  connexion  with  compli- 
qiiestions  of  fraud  from  which  it  is  not  always  practicable  ^^^ 
to  disentangle  the  previous  question,  Was  there  any  con-  j^i^cca  <>£ 
senting  mind  at  all  ?    There  is  enough  however  to  show 
that  the  same  principles  are  applied. 

Thus  in  KeuTiedy  v.  Qreen  (a)  the  plaintiff  was  induced  Kennedy 
to  execute  an  assignment  of  a  mortgage,  and  to  sign  a 
receipt  for  money  which  was  never  paid  to  her,  "  without 
seeing  what  she  was  setting  her  hand  to,  by  a  statement 
that  she  was  only  completing  her  execution  of  the  mort- 
gage deed  itself,  or  doing  an  act  by  which  she  would  secure 
the  regular  payment  of  the  interest  upon  her  mortgage- 
money/'  Lord  Brougham  expressed  a  positive  opinion 
that  a  plea  of  rum  est  factum  would  have  been  sustained 
at  law  under  these  circumstances  (6).  But  his  decision 
rested  also  on  the  defendant  having  constructive  notice  of 
the  fraud,  and  no  costs  were  given  to  the  plaintiff,  her 
conduct  being  considered  not  free  from  negligence. 

In  Vorley  v.  Cooke  (c)  there  were  cross  suits  for  fore-  Vorley  v. 
closure  and  for  cancellation  of  the  mortgage  deed.  The 
alleged  mortgagor  had  executed  the  mortgage  deed  at  the 
instance  of  his  solicitor,  believing  it  to  be  a  covenant  to 
produce  deeds.  This  mortgage  so  obtained  was  assigned 
to  a  purchaser  for  valuable  consideration  without  notice, 
against  whom,  according  to  the  universal  rule  above  noticed 
(p.  412),  no  relief  could  have  been  given  had  the  deed  • 
been  only  voidable.  It  was  held  that  the  deed  was  wholly 
void  and  no  estate  passed  by  it,  and  decreed  accordingly 
that  it  must  be  delivered  up  to  be  cancelled.    The  similar 

(a)  8  M.  ft  K  699.  porter's  note,  p.  237.    This  decision 

(6)  3  M.  &  K.  at  pp.  717,  718 :  seems  to  be  within  tbe  authority 

(but  see  the  following  note).    The  of      Thorovghgood'i     case    (which 

M.  B.  seems  to  have  thought  the  curiously  enough  was   not  cited), 

estate  did  pass  (p.  718).    Hence  the  at  all  events  as  sbce  construed  in 

variance  between  the  form  of  the  FoBter   v.    Mackinnon.      However, 

decree  affinnedand  Lord  Brouffham's  James,    L.    J.    has  intimated    an 

view  of  th^  cas^    Stuart,  V.-G.'s  opinion  that  a  plea  of  non  e«^/ac<um 

remark  (2  Giff.  881)  applies  to  the  could  not  have  been  sustained  at 

M.    B.'s   judgment,    not   to  Lord  law  either  here  or  in  Kennedy  v. 

Brougham  B.  Qreen :  Hunter  v.  WoMerit  7  Ch.  at 

(<;)  1  Oiff.  280 :  and  see  the  re-  p.  84. 
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Ogilviev.  decision  in  OgUvU  v.  Jeciffreson  (a)  goes  farther.  For 
qu,  ii^n-  ^^^^^  *^®  plaintiff,  being  a  mortgagee,  executed  assign- 
sUtent.  ments  of  the  mortgaged  premises,  which  were  misre- 
presented to  him  as  leases.  He  did  therefore  intend  to 
convey  some  interest  in  the  property,  though  not  the  same 
interest,  nor  to  the  same  persons,  as  appeared  by  the  deeds. 
And  the  case,  so  far  as  it  decided  that  these  deeds  were 
absolutely  void,  seems  not  consistent  with  the  limitation 
laid  down  in  Thoroiighgood'a  case  (p.  428,  above)  and  re- 
cently affirmed  by  the  Court  of  Appeal  in  Chancery. 

"  When  a  man  knows  that  he  is  conveying  or  doing  somethiug 
with  Ilia  estate,  but  does  not  ask  what  is  the  precise  effect  of  the  deed, 
because  he  is  told  it  is  a  mere  form,  and  has  such  confidence  in  his 
solicitor  as  to  execute  the  deed  in  ignorance,  then  a  deed  so  executed, 
although  it  may  be  voidable  upon  the  ground  of  fraud,  is  not  a  void 
deed ''  (6). 

Empson^s  case  (c)  seems  distinguishable.  There  the 
applicant  bought  land  of  a  building  society  and  executed 
without  examination  mortgage  deeds .  prepared  by  the 
society's  solicitor  to  secure  the  price.  These  deeds  con- 
tained recitals  that  he  was  a  member,  and  treated  the 
whole  transaction  as  an  advance  by  the  society  to  one  of 
its  own  members.  He  was  never  admitted  or  otherwise 
treated  as  a  member.  The  Court  held  that  he  was  not  a 
contributory  in  the  winding  up  of  the  society.  Here  the 
matter  of  the  fictitious  recitals  was  collateral  to  the  main 
purpose  of  the  transaction.  ObseiTe  that  so  far  as  the 
deed  professed  to  treat  Empson  as  a  shareholder  it  was 
void,  not  only  voidable :  otherwise  it  would  have  been  too 
late  to  repudiate  the  shares  after  the  winding  up  order. 


(a)  2  Giff.  353. 

(6)  HwiUr  V.  WaUert,  7  Ch.  75 ; 
per  MeUish,  L.  J.  at  p.  88.  The 
attempt  might  possibly  be  made 
to  distinguish  Ogilvie  v.  Jeafreaon 
on  the  ground  that  in  that  case 
the  grantor  was  in  complete  error, 
if  not  as  to  the  contents  and  sub- 
stance of  his  grant,  yet  as  to  the 
person  of  the  grantee  :  whereas  in 


Hunter  v.  Walters  the  convejring 
parties  knew  not  only  that  they 
were  conveying  some  interest  in  the 
property  their  deed  purported  to 
deal  with,  but  that  they  were  con- 
veying it  to  Walters.  But  such  a 
distinction  seems  hardly  tenable. 

(c)  9  Eq.  597,  where  no  authorities 
appear  to  have  been  cited. 
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It  has  been  laid  down  that  a  man  of  business  who 
executes  ''an  instrument  of  a  short  and  intelligible  de- 
scription cannot  be  permitted  to  allege  that  he  executed  it 
in  blind  ignorance  of  its  real  character"  (a).  But  probably 
this  is  to  be  taken  as  an  inference  of  fact  rather  than  a 
statement  of  law ;  meaning  not  that  the  party  is  estopped 
in  law  from  offering  evidence  to  this  effect,  but  that  under 
such  conditions  hia  own  evidence  is  practically  worth 
nothing. 

We  must  here  revert  to  the  doctrine  already  stated  in  Dwtinc- 
Ch.  II.  p.  103,  that  the  contract  of  a  lunatic  or  a  drunken  i^^^ 
man  is  not  absolutely  void  but  only  voidable :  for  it  seems  "^«»^  ^^ 
at  first  sight  not  consistent  with  the  principles  recognized  m&n  or 
by  the  Court  of  Common  Pleas  in  Foster  v.  McLckinnon  ^"'****°- 
{awpi'a,  p.  429).     It   was   in   fact  held  by  Lord  Ellen- 
borough  (6)  that  "  an  agreement  signed  by  a  person  in  a 
state  of  complete  intoxication  is  void,  for  such  a  person 
has  no  agreeing  mind,"  and  the  judges  of  the  Court  of 
Exchequer  were   at  least  inclined  to  the  same  view  in 
Gore  V.  Gibson  (c).     However  it  is  now  settled,  as  we 
have  seen,  by  the  decisions  in  Molton  v.  Camroux  {d)  and 
Matthews  v.  Baxter  {e)  that  the  agreement  of  a  lunatic  or 
drunken  man  known  to  be  so  by  the  other  party  is  not  a 
void  agreement,  but  a  voidable  contract  which  after  he 
becomes  sober  he  may  ratify  so  as  to  make  it  binding  on 
the   other  party,   and   therefore   on   himself  also.     It  is 
obviously  reasonable  that  one  who  offers  to  contract  with 
a  drunken   man  or  a  madman,  knowing  his   condition, 
should  do  so  at  his  peril.     If  the  drunkenness  or  lunacy 
be  not  actually  or  presumably  known  to  the  other  party 
the  contract  is  valid  :  for  a  man  who  is  apparently  sane  or 
sober  cannot  be  supposed  absolutely  incapable  of  knowing 

I 

(a)   Per    Lord    Cbelmsford,    C.  151. 

Wifihe9  y.  labouchere,  8  De  G.  &  J.  {d)  2  Ex.  487,  in  Ex.  Ch.  4  Ex. 

593,  601.  17;  18  L.  J.  Ex.  68,  366. 

I                        (6)  put  V,  Smith,  3  Camp.  33.  («)  L.  R  8  Ex.  132. 
(c)  18  M.  k  W.  623, 14  L.  J.  Ex. 
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what  he  is  about.     But  except  in  this  case  the  other  party 
must  be  able  to  see  that  it  is  at  least  doubtful  whether 
the  man  is  capable  of  understanding  the  effect  of  a  con- 
tract; if  he  chooses  to  disregard  that  doubt,  he  cannot 
^terwards  complain  of  being  taken  at  his  word.     He  is  in 
s,  manner  estopped  from  saying  that  by  reason  of  the 
other's  incapacity  there  is  no  contract  which  can  be  made 
binding  on  either  of  them.     The  law  says  to  him:  You 
offer  to  contract  with  a  man  whom  you  have  reason  to 
believe  incapable  of  contracting :  and  if  he  chooses  to  hold 
you  to  the  bargain  when  he  comes  to  his  right  mind,  it 
does  not  lie  in  your  mouth  to  say  there  was  no  contract 
because  he  did  not  understand  what  he  was  about.     If 
you  thought  he  did  understand  it,  you  cannot  complain  of 
being  in  the  same  situation  as  if  such  had  been  the  fact. 
If  you  knew  he  did  not  understand  it,  then  (unless  you 
meant  to  commit  a  fraud  by  taking  an  unfair  advantage  of 
his  coDdition)  you  were  careless  enough  to  take  the  risk 
of  his  repudiating  the  contract,  or  you  thought  the  mere 
chance  of  a  ratification  worth  having:  still  less  can  you 
complain  in  that  case  that  the  contract  is  ratified  instead 
of  being  repudiated.    And  you  have  the  correlative  benefit 
of  being  able  to  sue  on  the  contract  if  it  is  ratified  (a),  or 
even  if  it  is  not  repudiated  within  a  reasonable  time. 

Error  m         There   may  also  be  a  fundamental  error  affecting  not 

chapiter    ^^^  whole  substanoe  of  the  transaction,  but  only  its  legal 

of  the        character.     It  is  apprehended  that  on  principle  a  case  of 

tion.  this  kind  must  be  treated  in  the  same  way  as  those  we 

have  already  considered :  that  is,  if  the  two  parties  to  a 

transaction  contemplate  wholly  different  legal  effects,  there 

is  no  agreement :  but  this  will  not  prevent  an  act  done  by 

either  party  from  having  any  other  effect  which  it  can 

have  by  itself  and  which  it  is  intended  to  have  by  the 

party  doing  it. 

Thus  if  A.  gives  money  to  B.  as  a  gift,  and  B.  takes  it 

(a)  L.  R.  8  Ex.  132. 
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as  a  loan,  B.  does  not  thereby  become  A.'s  debtor  (a),  but 
the  ownership  of  the  money  is  not  the  less  eflfectually 
transferred  to  B.  (b).  Or  "  if  A.  sends  a  case  of  wine  to 
B.  intending  to  sell  it,  but  fails  to  communicate  his  in- 
tention, and  B.  honestly  believing  it  to  be  a  gift  consumes 
it,  there  is  no  ground  for  holding  B.  to  be  responsible  for 
the  price  either  in  law  or  equity,  if  he  be  blameless  for 
the  mistake  "  (c). 

We  have  seen  however  (p.  417)  that  mistake  as  to  any 
particular  effect  of  a  contract  depending  on  its  true  con- 
struction does  not  discharge  the  contracting  party,  or 
entitle  him  to  act  upon  his  own  erroneous  construction. 

B.  Error  as  to  the  person  of  the  other  party. 

Another  kind  of  fundamental  error  is  that  which  relates 
to  the  person  with  whom  one  is  contracting.  This  pre- 
vents any  real  agreement  from  being  formed,  at  least  in 
all  cases  where  it  is  material  for  the  one  party  to  know 
who  the  other  is  {d).  Such  knowledge  is  in  fact  not 
material  in  a  great  part  of  the  daily  transactions  of  life,  as 
for  instance  when  goods  are  sold  for  ready  money,  or  when 
a  railway  traveller  takes  his  ticket:   and   then   a  mere 


Error  in 
pertond. 


(a)  Bnt  if  B.  oommnnicates  to  A. 
his  intentioii  of  treating  the  money 
aa  a  loan,  and  A.  assents,  then  there 
is  a  good  contract  of  loan.  See  £NU 
Y.  Wilmm,  8  Ch.  888 ;  per  Mellish, 
L.  J.  at  p.  896  :  where  it  was  held 
that  an  advance  at  first  intended 
to  be  a  gift  had  in  this  way  been 
turned  into  a  loan,  and  was  a  good 
consideration  for  a  promissory  note 
subsequently  given  for  the  amount. 

(b)  Savigny,  Syst.  8.  269 ;  D.  44. 
7.  de  o.  et  a.  3  §  1.  Non  satis  autem 
est  dantis  esse  numos  et  fieri  ac- 
dpientis,  ut  obligatio  nascatur,  sed 
etiam  hoc  animo  dari  et  accipi  ut 
obligatio  oonstituatur.  Itaque  si 
quis  pecuniam  suam  donandi  causa 
dederit  mihi,  quamquam  et  donantis 
fuerit,  et  mea  fiat,  tamen  non  obli- 
gabor  ei,  quia  non  hoc  inter  noe 
actum  est*  As  to  the  transfer  of 
the  property  being  effectual  cp.  D. 
41.  1.  de  acq.  rer.  dom.  86.    The 


reason  is  that  to  that  extent  there 
is  an  intention  free  from  error  on 
the  one  part  and  an  assent  on  the 
other.  But  a  wholly  mistaken 
handing  over  of  money  or  goods 
passes  no  property  :  Seg,  v.  MiddU- 
ton,  L.  B.  2  C.  C.  R  38,  44 ;  KinffM- 
ford  V.  Merry  (Ex.  Ch.),  1  H.  &  N. 
503,  26  L.  J.  Ex.  88. 

(c)  Benjamin  on  Sale,  326  ;  op. 
the  somewhat  similar  case  put  by 
Bramwell,  B.  in  Reg.  v.  MiddUUm, 
L.  R.  2  C.  C.  R.  at  p.  56,  and  HilU 
v.  SneU,  104  Mass.  173. 

{d)  Savigny,  Syst  3. 269 ;  Pothier, 
ObL  §  19,  adopted  by  Fry,  J.  in 
Smith  V.  Wheatcroft,  9  Ch.  D.  at  p. 
230.  If  I  take  a  loan  from  A. 
thinking  he  is  B.'s  agent  to  lend  me 
the  money  when  he  is  in  truth  C.'s 
there  is  no  contract  of  loan,  though 
C.  may  get  back  his  money  by  con- 
dictio:  D.  12.  1.  dereb,  cred.  32. 
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absence  of  knowledge  caused  by  complete  indifference  as 
to  the  personality  of  the  other  party  cannot  be  considered 
as  mistake,  and  there  can  hardly  be  any  question  of  this 
kind.  But  generally  speaking,  the  intention  of  a  con- 
tracting party  is  to  create  an  obligation  between  himself 
and  another  certain  person,  and  if  that  intention  fails  to 
take  its  proper  effect,  it  cannot  be  allowed  to  take  the 
different  effect  of  involving  him  without  his  consent  in  a 
contract  with  some  one  else. 

Boaltonv.  There  is  a  curious  modem  case  in  the  Court  of  Ex- 
^^^  chequer  which  shows  the  general  principle  very  clearly. 
An  order  for  goods  had  been  addressed  by  the  defendants 
to  a  trader  named  Brocklehurst  who  without  their  know- 
ledge had  transferred  his  business  to  the  plaintiff  Boulton. 
The  plaintiff  supplied  the  goods  without  notifying  the 
change,  and  after  the  goods  had  been  accepted  sent  an 
invoice  in  his  own  name,  whereupon  the  defendants  said 
they  knew  nothing  of  him.  It  was  held  that  there  was  no 
contract,  and  that  he  could  not  recover  the  price  of  the 
goods.  Possibly  the  person  for  whom  the  order  was  meant 
might  have  adopted  the  transaction  if  he  had  thought  fit. 
But  with  the  plaintiff  there  was  no  express  contract,  for 
the  defendant's  offer  was  not  addressed  to  him ;  nor  yet 
an  implied  one,  for  the  goods  were  accepted  and  used  by 
the  defendants  on  the  footing  of  an  express  contract  with 
the  person  to  whom  their  offer  was  really  addressed.  The 
defendants  might  have  had  a  set-off  against  the  person 
with  whom  they  intended  to  contract  (a), 

MitcheUv.      A  similar  case  was  Mitchell  v.  Lapage  (not  cited  in 
P*^*     Boulton  V.  Jones)  (i).     The  action  was  assumpsit  for  not 

(a)  BouUon  v.  Jones,  2  H.  &  N.  that  according  to  general  usage  a 
564,  27  L.  J.  Ex.  117.  Mr.  Ben-  proposal  addressed  to  a  trader  at 
jamm  has  criticized  this  case  in  his  hid  place  of  business  for  the  supply 
treatise  on  Sale  (p.  324).  I  am  of  goods  in  the  way  of  that  business 
unable  to  follow  him  in  finding  any  is,  in  the  absence  of  anything  show- 
ground of  equitable  as  distinct  from  ing  special  personal  considerations,, 
lejgal  claim  on  the  plaintiff's  side.  a  proposal  to  whoever  is  carrying 
And  see  JBosion  Fee  Co.  v.  PoUer,  123  on  the  same  business  continuously 
Mass.  28,  where  BouUon  v.  Jonet  at  the  same  place  and  under  the 
wa«  followed  in  its  full  extent.  same  name  f 
But  qu,  might  it  not  be  contended  {b)  Holt  N.  P.  253. 
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accepting  goods.  A  change  had  taken  place  in  the  seller's 
firm,  and  the  broker  had  by  mistake  given  the  old  name 
instead  of  the  new  one.  Oibbs,  C.  J.  ruled  as  follows :  "  I 
agree  with  the  defendant's  counsel  that  he  cannot  be 
prejudiced  by  the  substitution.  Metcalfe  [the  broker]  has 
misdescribed  the  names  of  his  principals;  and  if  by  this 
mistake  the  defendant  was  induced  to  think  that  he  entered 
into  a  contract  with  one  set  of  men  and  not  with  any  other, 
and  if  owing  to  the  broker  he  has  been  prejudiced  or  ex- 
cluded from  a  set-oflf,  it  would  be  a  good  defence."  It 
appeared  however  on  the  facts  in,  this  case  that  the  defen- 
dants had  elected  to  treat  the  contract  as  subsisting  after 
notice  of  the  change :  and  the  contract  seems  to  have  been 
considered  as  voidable  at  the  option  of  the  buyer  rather 
than  as  absolutely  void.  Again,  if  a  man  enters  into  a 
continuing  contract  with  one  of  two  partners  alone,  not 
knowing  of  the  existence  of  the  partnership,  and  the 
partner  with  whom  the  contract  was  made  retires  firom  the 
business,  then  the  continuing  and  previously  undisclosed 
partner  cannot  insist  on  the  further  performance  of  the 
contract  even  by  joining  the  name  of  the  original  con- 
tractor with  his  own  as  plaintiff.  When  it  had  become 
impossible  for  the  contract  to  be  performed  by  the  person 
with  whom  it  was  actually  made,  "the  defendant  had  a 
right  to  object  to  its  being  performed  by  any  other 
person"  (a).  This  case  was  referred  to  with  approval  in 
Humble  v.  HuTiier  (6),  where  Lord  Denman  said :  "  You 
have  a  right  to  the  benefit  you  contemplate  from  the 
character,  credit,  and  substance  of  the  party  ynth  whom 
you  contract."  Again,  if  A.  means  to  sell  goods  to  B.,  and 
C.  obtains  delivery  of  the  goods  by  pretending  to  be  B.'s 
agent  to  make  the  contract  and  receive  the  goods  (c) ;  or  if 
C,  who  is  a  man  of  no  means,  obtains  goods  from  A  by 

(a)  Robstm  v.  Drummond,  2  R  &  808,  32  L.  J.  Ex.  105 ;  cp.  Kinyx- 

Ad.  803 ;  per  Lord  Tonterden,  C.  J.  ford  v.  Mei-ry,  1   H.  &  N.  508,  26 

p.  307.  L.  J.  Ex.  83 ;  IfoUins  v.  Ptnol^r,  L. 

(i)  12  Q.  B.  310,  317.  R.  7  H.  L.  757,  763,  796. 

(c)  Hardman  y.  Booth,  1  U.  &  O. 
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Probably 
the  prin- 
ciple can- 
not be 
extended 
to  deeds. 


Satisfac- 
tion by  a 
stranger 
to  the 
contract. 


writing  for  them  in  the  name  of  B.,  a  solvent  merchant 
already  known  to  A.,  or  one  only  colonrably  differing  from 
it  (a),  there  is  not  a  voidable  contract  between  A.  and  C, 
but  no  contract  at  all ;  no  property  passes  to  C,  and  he 
can  transfer  none  (save  in  market  overt)  even  to  an 
innocent  purchaser.  The  pretended  sale  fails  for  want  of 
a  real  buyer.  There  is  only  an  offer  on  A.'s  part  to  the 
person  with  whom  alone  he  means  to  deal  and  thinks  he  is 
dealing. 

Whether  any  analogous  doctrine  applies  to  deeds  is  a 
question  on  which  there  does  not  seem  to  be  any  clear 
authority.  We  have  seen  that  if  a  man  seals  and  delivers 
(at  any  rate  without  culpable  negligence)  a  parchment 
tendered  to  him  as  being  a  conveyance  of  his  lands  of 
Whiteacre,  which  is  in  fact  a  conveyance  of  his  lands  of 
Blackacre,  it  is  not  his  deed  and  no  estate  passes.  It 
might  be  argued  that  there  is  no  reason  why  the  insertion 
of  a  wrong  party,  if  material^  should  not  have  the  same 
result  as  the  insertion  of  wrong  parcels:  and  that  if  a  man 
executes  a  conveyance  of  Whiteacre  to  A.  as  and  for  a 
conveyance  of  the  same  estate  to  B.  it  is  equally  not  his 
deed.  But  the  judgment  in  Hunter  v.  Walters  (b)  is  cer- 
tainly adverse  to  such  a  view. 

It  is  on  the  same  principle  that  a  party  to  whom  any- 
thing is  due  under  a  contract  is  not  bound  to  accept  satis- 
faction from  any  one  except  the  other  contracting  party,  in 
person  where  the  nature  of  the  contract  requires  it  (c),  or 
otherwise  by  himself,  his  personal  representatives,  or  his 
authorized  agent :  and  it  has  even  been  thought  that  the 
acceptance  of  satisfaction  from  a  third  person  is  not  of  itself 
a  bar  to  a  subsequent  action  upon  the  contract.  It  seems 
that  the  satisfaction  must  be  made  in  the  debtor's  name  in 
the  first  instance  and   be  capable  of  being  ratified   by 


(a)  Zdndtay  v.  Cundy^  Cundy  v, 
Lindaay,  8  App.  Ca.  459 ;  Ex  parte 
BameU,  3  Gh.  D.  128. 


(6)  7  Ch.  76;  9upra,  p.  482. 
(c)  See  Robinton  v.  Dtwidon,  L. 
B.  «  Ex.  209. 
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him  (a),  and  that  if  it  is  not  made  with  his  authority  at 
the  time  there  must  be  a  subsequent  ratification,  which 
however  need  not  be  made  before  action  (6). 

But  these  refinements  have  not  been  received  without 
doubt  (c) :  and  it  is  submitted  that  the  law  cannot  depart 
in  substance,  especially  now  that  merely  technical  objec- 
tions are  so  little  favoured,  from  the  old  maxim  "  If  I  be 
satisfied  it  is  not  reason  that  I  be  again  satisfied  "  (d). 

So  far  the  rule  of  common  law.  The  power  of  assigning  Awign- 
contractual  rights  which  has  long  been  recognized  in  equity,  eontnctn. 
and  which  tinder  the  Judicature  Act  1873  (s.  25,  sub-s.  6) 
is  now  recognized  as  effectual  in  law,  does  not  constitute  a 
direct  exception.  For  we  are  now  concerned  only  to 
ascertain  the  existence  or  non-existence  of  a  binding 
contract  in  the  first  instance.  But  on  the  other  hand  the 
limits  set  to  this  power  (which  we  have  already  considered 
under  another  aspect)  (e)  may  be  again  shortly  referred  to 
as  illustrating  the  same  principle. 

Generally  speaking,  the  liability  on  a  contract  cannot 
be  transferred  so  as  to  discharge  the  person  or  estate  of 
the  original  contractor  unless  the  creditor  agrees  to  accept 
the  liability  of  another  person  instead  of  the  first  (/). 

The  benefit  of  a  contract  can  generally  be  transferred 
without  the  other  party's  consent,  yet  not  so  as  to  put  the 


(a)  James  v.  I&aacs,  12  C.  B.  791; 
Lucat  V.  WilHnaon,  1  H.  &  N.  420, 
26  li.  J.  Ex.  18. 

(6)  Simpson  v.  Eggington,  10  Ex. 
845  (ratification  by  plea  of  payment 
or  at  the  trial  may  be  good). 

(e)  See  per  WiUee,  J.  in  Cook  v. 
Liner,  13  C.  B.  N.  S.  594,  82  L.  J. 
C.  P.  121,  who  oonsidered  the 
doctrine  laid  down  in  Jones  v.  Broad- 
hurst  (next  note)  that  payment  by  a 
stranger  is  no  payment  till  assent, 
as  contrary  to  a  weU  known  prin- 
ciple of  law :  the  civil  law  being  the 
other  way  expressly,  and  mercantile 
law  by  analogy:  at  the  least  assent 
ought  to  be  presumed  (cp.  10  Ch. 
416). 

(eO  Fitzh.  Ab.  tit.  Barre,  pi.  166, 
repeatedly  dted  in  the  modem  cases' 


where  the  doctrine  is  discussed. 
See  in  addition  to  those  already 
referred  to,  Jones  r.  Broadhurst,  9 
C.  B.  193,  Bdskaw  v.  Bush^  11 
e.  B.  191,  267. 

(e)  Ch.  v.,  supra,  p.  224,  sqq. 

(/)  See  p.  210,  above.  The  ex- 
ceptions to  this  are  but  partial 
Thus  the  assignor  of  leaseholds 
remains  liable  on  his  express 
covenants :  1  Wms.  Saund.  298.  A 
stronger  case  is  the  transfer  of 
shares  in  a  company  not  fuUy  paid 
up:  but  the  special  statutory  law 
governing  these  transactions  has 
not  altogether  lost  sight  of  the 
principles  of  the  general  law:  for 
(1)  the  transferor  is  not  immediately 
discharged:  (2)  the  company  is  not 
always  bound  to  register  the  transfer. 


44K)  MISTAKE. 

assignee  in  any  better  position,  than  his  assignor.  Hence 
the  rule  that  the  assignee  is  bound  by  all  the  equities 
affecting  what  is  assigned. 

Hence  also  the  "  rule  of  general  jurisprudence,  not  con- 
fined to  choses  in  action  .  .  that  if  a  person  enters  into 
a  contract,  and  without  notice  of  any  assignmeit  fulfils  it 
to  the  person  with  whom  he  made  the  contraco,  he  is  dis- 
charged firom  his  obligation  "  (a),  and  the  various  conse- 
quences of  its  application  in  the  equitable  doctrines  as  to 
priority  being  gained  by  notice. 
^*^*l£^  Again,  rights  arising  out  of  a  contract  cannot  be  trans- 

penonal     ferred  if  they  are  coupled  with  liabilities,  or  if  they  involve 
confidence  ^  relation  of  personal  confidence  such  that  the  party  whose 

cannot  be  *  i 

assigned,  agreement  conferred  those  rights  must  have  intended  them 
to  be  exercised  only  by  him  in  whom  he  actually  confided. 
Thus  one  partner  cannot  transfer  his  share  so  as  to  force  a 
new  partner  on  the  other  members  of  the  firm  without 
their  consent :  all  he  can  give  to  an  assignee  is  a  right  to 
receive  what  may  be  due  to  the  assignor  on  the  balance  of 
the  partnership  accounts,  and  if  the  partnership  is  at  will, 
the  assignment  dissolves  it ;  if  not,  the  other  partners  may 
treat  it  as  a  ground  for  dissolution.  And  a  sub-partner 
has  no  rights  against  the  principal  firm. 

In  the  same  way  a  contract  of  apprenticeship  is  privia 
facie  a  strictly  personal  contract  with  the  master ;  this  con- 
struction may  be  excluded  however  by  the  intention  of  the 
parties,  e,g,  if  the  master's  executors  are  expressly  named  (6), 
or  by  custom  (c). 

So  if  an  agent  appoints  a  sub-agent  without  authority, 
the  sub-agent  so  appointed  is  not  the  agent  of  the  principal 
and  cannot  be  an  accounting  party  to  him  (d),  A  peculiar 
case  involving  a  similar  question  was  Stevens  v.  Benning  (e), 

(a)  Per  WiUee,  J.  De  NichoUs  v.  (d)  CaHwrtght  v.  Hatdey,  1  Ves. 

Saunden,  L.  R  5  G.  P.  at  p.  594.  jnn.  292.     Cp.  Indian  Contract  Act, 

(6)  Cooper  v,  Simmont,  7  H.  &  N.  1872,  s.  193. 
707,  31  L.  J.  M.  C.  188.  (e)  1  K.  &  J.  168,  6  D.  M.  G. 

(c)  Bac.  Abr.  Master  and   Ser-  223  ;  followed  in  Hde  ▼.  Bradbury, 

vant,  E.  12  Ch.  D.  886. 
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It  was  there  held  that  a  publisher's  contract  with  an  author 
was  not  assignable  without  the  author's  consent.  The 
plaintiffs,  who  sought  to  restrain  the  publication  of  a  new 
edition  of  a  book,  claimed  under  instruments  of  which  the 
author  knew  nothing,  and  which  purported  to  assign  to 
them  all  the  copyrights,  &c.,  therein  mentioned  (including 
the  copyright  of  the  book  in  question)  and  all  the  agree- 
ments with  authors,  &a,  in  which  the  assignors,  with 
whose  firm  the  author  had  contracted,  were  interested.  It 
was  decided  (1)  that  the  instrument  relied  on  did  not 
operate  as  an  assignment  of  the  cop}nright,  because  on  the 
true  construction  of  the  original  agreement  with  the 
publishers  the  author  had  not  parted  with  it:  (2)  that  it 
did  not  operate  as  an  assignment  of  the  contract,  because 
it  was  a  personal  contract,  and  it  could  not  be  indifferent 
to  the  author  into  whose  hands  his  interests  under  such  an 
engagement  were  entrusted.  In  the  plaintiffs,  however 
trustworthy,  the  author  had  not  agreed  or  intended  to 
place  confidence :  with  them,  however  respectable,  he  had 
not  intended  to  associate  himself  (a). 

The  law  of  agency,  which  we  have  already  had  occasion  Peculiari- 
to  consider  (6),  presents  much  more  important  and  peculiar  ^f  agency, 
exceptions.  Here  again  we  find  that  the  limitations  under 
which  those  exceptions  are  admitted  show  the  influence 
of  the  general  rule ;  thus  a  party  dealing  with  an  agent 
for  an  undisclosed  principal  is  entitled  as  against  the 
principal  to  the  benefit  of  any  defence  he  could  have  used 
against  the  agent. 

C.  Error  as  to  the  subject-ifiiatter.  Error  as  to 

There  may  be  fundamental  error  concerning :  matter. 

A.  The  specific  thing  supposed  to  be  the  subject  of  the 
transaction. 

B.  The  kind  or  quantity  by  which  the  thing  is  described ; 

(a)  See  1  K.  &  J.  at  p.  174,  6  D.  {b)  Ch.  IL,  p.  107  above; 

M.  G.  at  p.  229. 
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or  some  quality  which  is  a  material  part  of  the  description 
of  the  thing,  though  the  thing  be  specifically  ascertained. 

The  question  however  is  in  substance  always  the  same, 
and  may  be  put  in  this  form:  It  is  admitted  that  the 
party  intended  to  contract  in  this  way  for  something; 
but  is  this  thing  that  for  which  he  intended  to  contract  ? 
The  rule  governing  this  whole  class  of  cases  is  fully  ex- 
plained in  the  judgment  of  the  Court  of  Queen's  Bench  in 
Kennedy  the  case  of  Kennedy  v.  Panama,  <fec.,  Mail  Company  (a). 
Ac.  *mSi*'  There  were 'cross  actions,  the  one  to  recover  instalments 
Company,  paid  on  shares  in  the  company  as  money  had  and  received, 
the  other  for  a  call  on  the  same  shares.  The  contention 
on  behalf  of  the  shareholder  was  ''  that  the  effect  of  the 
prospectus  was  to  warrant  to  the  intended  shareholders 
that  there  really  was  such  a  contract  as  is  there  repre- 
sented (6),  and  not  merely  to  represent  that  the  company 
bona  fide  believed  it ;  and  that  the  difference  in  substance 
between  shares  in  a  company  with  such  a  contract  and 
shares  in  a  company  whose  supposed  contract  was  not 
binding  was  a  difference  in  substance  in  the  nature  of  the 
thing;  and  that  the  shareholder  was  entitled  to  return 
the  shares  as  soon  as  he  discovered  this,  quite  independently 
of  fraud,  on  the  ground  that  he  had  applied  for  one  thing 
and  got  another  "  (c). 

The  Court  allowed  it  to  be  good  law  that  if  the  shares 
applied  for  were  really  different  in  substance  from  those 
allotted,  this  contention  would  be  right.  But  it  is  an 
important  part  of  the  doctrine,  both  in  our  own  law  and  in 
the  civil  law  (d),  that  the  difference  in  substance  must  be 
complete.  In  the  case  of  fraud,  a  fraudulent  representa- 
tion of  any  fact  material  to  the  contract  gives  a  right  of 


(a)  L.  R  2  Q.  B.  680.  (d)  P.  588,  citing  D.  18.  1.  de 

(6)  A  contract    with    the   poet-  contempt.  9,  10,  11.     By  a  clerical 

master  general  of  New  Zealand  on  error  the  fragment  of  Ulpian  (A.  t. 

behalf  of   the  €k>vemment,  which  1.  14)  "  Si  aee  pro  anro  veneat^  non 

turned     out    to    be    beyond    his  valet,"  &c.,  is  ascribed  to  Paulus  in 

authority.  the  report, 
(c)  Per  Cur.  at  p.  586. 
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rescission;  but  the  misapprehension  which  prevents  a 
valid  contract  from  being  formed  must  go  to  the  root  of 
the  matter.  In  this  caise  the  misapprehension  was  not 
such  as  to  make  the  shares  obtained  substantially  different 
from  the  shares  described  in  the  prospectus  and  applied 
for  on  the  faith  of  that  description  (a).  It  was  at  most 
like  the  purchase  of  a  chattel  with  a  collateral  warranty, 
where  a  breach  of  the  warranty  gives  an  independent  right 
of  action,  but  in  the  absence  of  fraud  is  no  ground  for 
rescinding  the  contract  (6). 

In  the  particular  case  of  taking  shares  in  a  company 
the  contract  is  not  in  any  case  void,  but  only  voidable  at 
the  option  of  the  shareholder  if  exercised  within  a  reason- 
able time:  this,  although  in  strictness  an  anomaly,  is 
required  for  the  protection  of  the  company's  creditors,  who 
are  entitled  to  rely  on  the  register  of  shareholders  (c). 

We  also  reserve  for  the  present  the  question  how  the 
legal  result  is  affected  when  the  error  is  due  to  a  repre- 
sentation made  by  the  other  party.  The  exposition  of  the 
general  principle,  however,  is  not  the  less  valuable :  and 
we  now  proceed  to  give  instances  of  its  application  in  the 
branches  already  mentioned. 

ou  Error  as  to  the  specific  thing  (in  corpore).      The  Sub- 
most   striking  recent   case   of    this  kind    is    Raffles  v.  jj^^^' 
Wichdhaus  {d).     The  declaration  averred  an  agreement  corpore. 
for  the  sale  by  the  plaintiff  to  the  defendants  of  certain  oub  mme. 
goods,  to  wit,   125  bales  of  Surat   cotton,  to  arrive  ex 
*' Peerless  "  frora  Bombay ^  and  arrival  of  the  goods  by  the 
said   ship:   Breach,  non-acceptance.     Plea,  that   the   de- 
fendants meant  a  ship  called  the  "  Peerless ''  which  sailed 

(a)    So,   where  new  stock  of    a  Eagltffidd  ▼.  Ma/rquis   of  London- 

company  is  iasaed  and  purchased  on  derry,  3  Ch.  D.  698. 
the  BUppoeidon  that  it  wiU  have  a  (6)  Street  ▼.  Blay,   2  B.  &  Ad. 

preference  which  in  fact  the  com-  456. 

pany  had  no  power  to  give  to  it,  (c)  See  cases  dted  p.  447,  irrfra. 

this  does  not  amount  to  a  generic  (d)  2  H.  &  C.  906 ;  33  L.  J.  Ex. 

difiPerenoe  between  the  thinff  con-  160. 
tracted  for  and  the  thing  pur^ased : 
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from  Bombay  in  October,  and  that  the  plaintiff  offered  to 
deliver,  not  any  cotten  which  arrived  by  that  ship,  but 
cotton  which  arrived  by  a  different  ship  also  called  the 
'*  Peerless "  and  which  sailed  from  Bombay  in  December. 
The  plea  was  held  good,  for  "  The  defendant  only  bought 
that  cotton  which  was  to  arrive  by  a  particular  ship ; ''  and 
to  hold  that  he  bought  cotton  to  arrive  in  any  ship  of  that 
name  would  have  been  "imposing  on  the  defendant  a 
contract  different  from  that  which  he  entered  into  "  (a). 

With  this  may  be  compared  Phillips  v.  Bistolli  (6).  The 
principal  question  was  whether  there  had  been  a  sufficient 
acceptance  within  the  Statute  of  Frauds  of  certain  goods 
bought  at  an  auction:  the  decision  was  that  under  the 
circumstances  this  ought  to  have  been  left  as  a  question'  of 
fact  to  the  jury,  and  that  there  must  be  a  new  trial.  The 
jury  had  found  that  there  was  no  mistake  (no  other  ques- 
tion having  been  left  to  them) :  and  it  seems  to  have  been 
admitted  that  if  there  had  been  an  innocent  mistake  on 
the  part  of  the  buyer  as  to  the  lot  being  sold  or  the  price 
he  was  agreeing  to  give,  there  would  even  independently 
of  the  Statute  have  been  no  contract  (c).  In  M alius  v. 
Freeman  (d)  specific  performance  was  refused  against  a 
purchaser  who  had  bid  for  and  bought  a  lot  different  from 
that  he  intended  to  buy:  but  the  defendant  had  acted 
with  considerable  negligence,  and  the  question  was  left 
open  whether  there  was  not  a  valid  contract  on  which 
damages  might  be  recovered  at  law.  The  case  of  Calverley 
V.  Williams  (e)  shows  clearly  however  that  the  same  prin- 
PaicelB  in-  ciple  has  been  fully  recognized  by  courts  of  equity.  The 
j^g^g^e!^  description  of  an  estate  sold  by  auction  included  a  piece 
which  appeared  not  to  have  been  in  the  contemplation  of 

(a)  Per  PoUock,  C.  B.  and  Martin,  class  of  cases.    Cp.  the  judgment  of 

B.  2  H.  &  G.  at  p.  907.  Willes,  J.  (dissenting)  in  Bagwdey  v. 

(h)  2  B.  &  C.  611.  HawUy,  L.  R.  2  C.  P.  626,  629, 

(c)  The  question  whether  there  is  that  "  the  thing  which  the  defen> 

an  implied  warranty  of  title  on  a  dant  sold  was  a  hoiier  and  not  a 

sale  of  chattels  {Eichhoh  v.  BannU-  lawsuit" 

ter,  17  C.  B.  N.  S.  708,  84  L.  J.  C.  (d)  2  Kee.  25. 

P.  105  ;  see  Benjamin  on  Sale,  518)  (e)  1  Ves.  jun.  210. 
is  not  without  its  analogy  to  this 
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the  parties,  and  the  purchaser  was  held  not  to  be  entitled 
to  a  conveyance  of  this  part.  "  It  is  impossible  to  say,  one 
shall  be  forced  to  give  that  price  for  part  only,  which  he 
intended  to  give  for  the  whole,  or  that  the  other  shall  be 
obliged  to  sell  the  whole  for  what  he  intended  to  be  the 

price  of  a  part  only The  question  is,  does  it 

appear  to  have  been  the  common  purpose  of  both  to  have 
conveyed  this  part  ? "  So  in  Harris  v.  Pepperell  (a),  Harria  v, 
where  the  vendor  had  actually  executed  a  conveyance  ^PP«'*^» 
including  a  piece  which  he  bad  not  intended  to  sell,  but 
which  the  defendant  maintained  he  had  intended  to  buy : 
Lord  Romilly,  acting  in  accordance  with  his  own  former 
decision  in  Oarrard  v.  Frankel  (6),  gave  the  defendant  an 
option  to  have  the  whole  contract  annulled  or  to  take  it  in 
the  form  which  the  plaintiff  intended.  The  converse  case 
occurred  in  Blooiner  v.  Spittle  (c),  where  a  reservation  had 
been  introduced  by  mistake.  The  principle  of  these  cases 
seems  to  be  that  the  Court  will  not  hold  the  plaintiff  bound 
by  the  defendant's  acceptance  of  a  supposed  offer  which 
was  never  really  made,  nor  yet  require  the  defendant  to 
accept  the  real  offer  which  was  never  effectually  communi- 
cated to  him,  and  which  he  perhaps  would  not  have  consented 
to  accept ;  but  will  put  the  parties  in  the  same  position  as  if 
the  original  offer  were  still  open  (d). 

The  Court  having  come  to  the  conclusion  that  the 
parties  did  not  rightly  understand  each  other,  "  it  is  not 
possible  without  consent  to  make  either  take  what  the 
other  has  offered  "  (e), 

(a)  5  Eq.  1.  the  point  of  mistake  {viz.  the  vendors 

(6)  80  Beay.  445.  of  a  spedfio  cargo  showing  the  pur- 

(c)  13  Eq.  427.  chaser  a  sample  which  in  fact  was 

{d)  For  the  principle  of  these  deci-  of  a  diiferent  bulk)  did  not  go  to  the 

sions  compare  Clowei  ▼.  Higgin9on  essence  of  the  contract :  the  corre- 

(next  note)  and  Leyland  y.  lUing'  spondence  of  the  bulk  to  the  sample 

wortA  (2  D.  F.  J.  252-3).     McKensie  was  only  a  collateral  term  which  the 

V.  ffeaketk,  7  Ch.  D.  675,  well  shows  purchaser  might  waive  if  he  chose, 

the  distinction  between  this  class  of  The  vendors,  Uierefore,  were  at  aU 

cases  and  those  where  a  true  con-  events  not  entitled  to  rescind  the 

tract  is  carried  out  with  abatement  contract  unconditionally, 

or  compensation.     In  SeoU  v.  LittU'  {e)  Clowes  v.  Hig^inmrn^  1  Yes.  & 

dale,  8  E.  &  B.  815,  27  L.  J.  Q.  B.  B.  524,  535. 
201  (a  case  on  an  equitable  plea), 
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The  case  of  Dacre  v.  Gorges  (a),  though  shortly  reported 
mod  no  reasons  given  for  the  judgment,  appears  to  belong 
to  this  dass.  The  plaintiff  and  others,  tenants  in  common, 
had  agreed  upon  a  partition,  the  allotments  to  be  ascer- 
tained on  a  valuation  by  surveyors.  Certain  land  to  which 
the  plaintiff  was  solely  entitled  was  by  mistake  included  in 
the  valuation  and  in  the  aUotment  made  to  the  plaintiff, 
so  that  the  plaintiff  thereby  got  less  than  her  due  share  of 
ihe  rest  The  aUotments  were  conveyed  according  to  this 
distribution,  and  the  mistake  not  discovered  till  several 
years  later.  Specific  restitution  was  then  impossible, 
parts  of  the  other  allotments  having  been  sold.  But  a 
suit  was  instituted  for  a  money  compensation  against  the 
only  one  of  the  other  tenants  in  common  who  refused  it, 
and  it  was  held  a  plain  case  for  relieC 

Obviously  there  was  never  any  agreement  on  the  plain- 
tiff's part  to  be  bound  by  an  allotment  which  treated  her 
sole  property  as  common  property. 
Ambjga-  Similarly,  "where  the  terms  of  the  contract  are  am- 
of  oon-  biguous,  and  where,  by  adopting  the  construction  put  upon 
them  by  the  plaintiff,  they  would  have  an  effect  not  con- 
templated by  the  defendant^  but  would  compel  him  to 
include  in  the  conveyance  property  not  intended  or  believed 
by  him  to  come  within  the  terms  of  the  contract,''  and  the 
plaintiff  refuses  to  have  the  contract  executed  in  the 
manner  in  which  the  defendant  is  willing  to  complete  it, 
specific  performance  cannot  be  granted  (6). 

When  the  purchaser  erroneously  but  not  imreasonably 
supposes  a  portion  of  property  to  be  included  which  is  of 
no  considerable  quantity,  but  such  as  to  enhance  the  value 
of  the  whole,  this  is  a  ''  mistake  between  the  parties  as  to 
what  the  property  purchased  really  consists  of  "  so  material 
that  the  contract  will  not  be  enforced  (c). 

(a)  2  S.  &  St  454 :  it  does  not  AUitUm,  1  Mer.  26,  38  ;  and  per  Sir 

appear  how  the  Iftpae  of  time  (eleven  W.Grant,  ffiffginun  v.  Clowei,  16 

yean)  was  explained.  Yea.  516,  524. 

(6)  BaacendaU  v,  SeaU,  19  Bear.  (c)  Denny  v.  Hnneock^  6  Ch.  1, 

601.    Op.perLordEldon,5taRirtT.  14. 
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lu  this  class  of  cases  a  simple  misunderstanding  on  the 
buyer's  part  of  the  description  of  the  property  sold,  if  such 
as  a  reasonable  and  reasonably  diligent  man  might  fall 
into,  may  be  enough  to  relieve  him  from  specifically 
performing  the  contract,  though  not  from  liability  in 
damages  (a).  A  vendor  is  in  the  same  position  if  his 
agent  has  by  ignorance  or  neglect  included  in  a  contract 
for  sale  property  not  intended  to  be  sold  (6). 

It  was  held  in  Ship's  case  (c)  and  others  following  it  ((2)  Ab  to 
that  a  material  variance  between  the  objects  of  a  company  ship's  ca. 
as  described  in  the  prospectus  and  in  the  memorandum  of  ^ 
association  will  entitle  a  person  who  has  taken  shares  on 
the  faith  of  the  prospectus  to  say  that  the  concern  actually 
started  is  not  that  in  which  he  agreed  to  become  a  partner, 
and  to  have  his  name  removed  from  the  register.     But 
these  decisions  have  been  disapproved  of  in  the  House  of  Not  ap- 
Lords  on  the  ground  that  "  persons  who  have  taken  shares  hTl.  "* 
in  a  company  are  bound  to  make  themselves  acquainted 
with  the  memorandum  of  association,  which  is  the  basis 
upon  which  the  company  is  established  "  (e).     The  rights 
and  liabilities  of  persons  taking  shares  in  companies  are 
indeed  altogether  of  a  peculiar  kind ;  and  the  imposition  of 
this  special  duty  upon  them  does  not  affect  the  general 
truth  of  the  principle  now  being  considered. 

It  has  also  been  attempted  to  dispute  the  validity  of  a  Error  ^ 
transfer  of    shares   because  the  transferor  had   not   the  ^i^ing' 
shares  corresponding  to  the  numbers  expressed  in  the^^*™^*" 
transfer,  although  he  had  a  sufficient  number  of  other  not 
shares  in  the  company ;  but  it  was  held  that  the  transferee,  ™**«n«l- 

(a)  Tamplin  v.  JaiM$  (C.  A.)  15  Co.  3  Ch.  498;   ffar^i  oa.  4  Ch. 

Ch.  D.  215.  503 ;  ChaUiifB  ca.   6  Ch.  266  :  aU 

(6)  Alvanley  v.  Kinnaird,  2  Mac.  shewing  that  the  contract  is  in  such 

k  G.  1,  8.  Cp.  Oriifitha  y.  /ones,  15  oases  not  void,  but  only  voidable  at 

£q.  279.  the  option  of  the  shazeholder,  which 

(c)  2  D.  J.  S.  544.  must  be  exercised  within  a  reason- 

(d)  WthsUr'B   case,    2  Eq.   741;       able  time.     So,  a  person  who  applies 
SUwari*$  case,  1  Ch.  574 ;  see  Lind-       for  shares  in  a  company  not  de-     • 
ley  on  Partnership,  1.  109-121.  scribed  as  limited  cannot  afterwards 

(f)  Per  Lord  Chelmsford,  Oakes  be  heard  to  say  that  he  did  not 
V.  Twrquand,  L.  R.  2  H.  L.  825,  mean  to  take  shares  in  an  unlimited 
351.    Seeaoc.  KerU  v.  Freehold  Land      company  :  PerreU*$  ca.  15  Eq.  250. 


448  MISTAKE. 

who  had  in  substance  agreed  to  take  fifty  shares  in  the 
company,  could  not  set  up  the  mistake  as  against  the  com- 
pany's creditors  (a).  "  The  numbers  of  the  shares  are 
simply  directory  for  the  purposes  (6)  of  enabling  the  title 
of  particular  persons  to  be  traced ;  but  one  share,  an  incor- 
poreal portion  of  the  profits  of  the  company,  is  the  same 
as  another,  and  share  No.  1  is  not  distinguishable  from 
share  No.  2  in  the  same  way  as  a  grey  horse  is  distin- 
guishable from  a  black  horse  "  (c). 

Error  as  to      ^.  Error  as  to  kind,  quantity,  or  quality  of  the  thing. 
'  A  material  error  as  to  the  kind,  quantity,  or  quality  of 

a  subject-matter  which  is  contracted  for  by  a  generic 
description  (whether  alone  or  in  addition  to  an  individual 
description)  may  make  the  agreement  void,  either  because 
there  was  never  any  real  consent  of  the  parties  to 
the  same  thing,  or  because  the  thing  or  state  of  things 
to  which  they  consented  does  not  exist  or  cannot  be 
realized. 
GenuB :  In   Thomton  v.  Kempater  (d)  the   common  broker  of 

V.  Kemp-    both  parties  gave  the  defendant  as  buyer  a  sale  note  for 
■**'•  Riga  Rhine  hemp,  but  to  the  plaintiff  as  seller  a  note  for 

St,  Petersburg  clean  hemp.  The  bought  and  sold  notes 
were  the  only  evidence  of  the  terms  of  the  sale.  The 
Court  held  that  "  the  contract  must  be  on  the  one  side  to 
sell  and  on  the  other  side  to  accept  one  and  the  same 
thing " :  here  "  the  parties  so  far  as  appeared  had  never 
agreed  that  the  one  should  buy  and  the  other  accept  the 
same  thing ;  consequently  there  was  no  agreement  subsist- 
ing between  them.*' 

In  a  case  of  this  kind  however  there  is  not  even  an 
agreement  in  terms  between  the  proposal  and  the  accept- 
ance. 

(a)  /neTf  ca.  7  Ch.  485.  in  eqoally  good  repair  :    Leach  v. 

(6)  Sic  in  the  report.  MuOeU,  8  Car.  k  P.  115,  Dart  V. 

(c)  Or  house  No.  2  in  a  street  k  P.  189. 
from  house  No.  4  in  the  same  street,  {d)  5  Taont.  786. 

though  of  the  same  description  and 
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A  curious  case  of  error  in  quantity  happened  in  Henkel  Qwniity, 
V.  Pape  (a),  where  by  the  mistake  of  a  telegraph  clerk  an 
order  intended  to  be  for  three  rifles  only  was  transmitted 
as  an  order  for  fifty.  The  only  point  in  dispute  was 
whether  the  defendant  was  boimd  by  the  message  so  trans- 
mitted, and  it  was  held  that  the  clerk  was  his  agent  only 
to  transmit  the  message  in  the  terms  in  which  it  was 
delivered  to  him.  The  defendant  had  accepted  three  of 
the  fifty  rifles  sent,  and  paid  the  price  for  them  into 
Court:  therefore  the  question  whether  he  was  bound  to 
accept  any  did  not  arise  in  this  case.  It  is  settled  how- 
ever by  former  authority  that  when  goods  ordered  are  sent 
together  with  goods  not  ordered,  the  buyer  may  refuse  to 
accept  any,  at  all  events  "  if  there  is  any  danger  or  trouble 
attending  the  severance  of  the  two  "  (b). 

The  principle  of  error  in  quantity  preventing  the  for-  Price, 
mation  of  a  contract  is  applicable  to  an  error  as  to  the 
price  of  a  thing  sold  or  hired  (c).  As  there  cannot  be 
even  the  appearance  of  a  contract  when  the  acceptance 
disagrees  on  the  face  of  it  with  the  proposal,  this  question 
can  arise  only  when  there  is  an  unqualified  acceptance  of 
an  erroneously  expressed  or  understood  proposal.  If  the 
proposal  is  misunderstood  by  the  acceptor,  it  is  for  him  to 
show  that  the  misunderstanding  was  reasonable.  "  Where 
there  has  been  no  misrepresentation,  and  where  there  is  no 
ambiguity  in  the  terms  of  the  contract,  the  defendant 
cannot  be  allowed  to  evade  the  performance  of  it  by  the 
simple  statement  that  he  has  made  a  mistake "  (d),  A. 
makes  an  offer  to  B.  to  take  a  lease  of  a  named  farm. 


(a)  L.  R.  6  Ex.  7. 

(b)  Levy  v.  Green,  8  £.  ft  B.  575, 
in  Ex.  Ch.  1  E.  &  E.  969 ;  27  L.  J. 
Q.  B.  Ill,  28  i6.  319;  per  ByleB,  J. 
1  K.  &  £.  at  p.  976  :  and  cp.  Hart 
V.  MUU,  15  M.  &  W.  85,  where  a 
new  contract  waa  implied  as  to  part 
of  the  goods  which  was  retained: 
but  in  that  case  the  Quality  as  weU 
as  the  quantity  of  the  goods  sent 
was   not  in    confonnity  with  the 


order. 

(c)  D.  19.  2.  locati,  52.  Si  decern 
tibi  locem  fundum,  tu  autem  exis- 
times  quinaue  te  conducere,  nihil 
agitur.  Sea  et  si  ego  minoiis  me 
locare  senaero,  tu  plnris  te  con- 
ducere,  utique  non  pluris  erit  con- 
ductio  quam  quanti  ego  putavi. 

(rf)  Tamplin  y»  JameSf  15  Ch.  D. 
215,  217  (Baggallay,  L.  J.) 
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specifying  as  its  contents  land  amounting  to  250  acres : 
B.*s  agent,  who  meant  to  invite  offers  for  only  200  acres, 
accepts  A/s  offer  without  examining  its  particulars.  Here 
there  is  a  contract  binding  on  B.,  and  A.  is  entitled  to 
specific  performance  to  the  extent  of  B.'s  power  to  give  it, 
with  a  proportionate  reduction  of  the  rent  (a). 

If,  on  the  other  hand,  the  proposal  is  by  accident 
wrongly  expressed,  the  proposer  must  show  that  the 
acceptor  could  not  reasonably  have  supposed  it  in  its 
actual  form  to  convey  the  proposer's  real  intention-  This 
occurred  in  Webster  v.  Cecil  (b),  where  the  defendant  sent 
a  written  offer  to  sell  property  and  wrote  1,100?.  fop 
1,200Z.  by  a  mistake  in  a  hurried  addition  of  items  per- 
formed on  a  separate  piece  of  paper.  This  paper  was  kept 
by  him  and  produced  to  the  Court.  On  receiving  the 
acceptance  he  discovered  the  mistake  and  at  once  gave 
notice  of  it.  It  appeared  that  the  plaintiff  had  reason  to 
know  the  real  value  of  the  property.  Under  these  cir- 
cumstances specific  performance  was  refused.  The  case  is 
explained  by  James,  L.  J.  as  one  "  where  a  person  snapped 
at  an  offer  which  he  must  have  perfectly  well  known  to 
be  made  by  mistake  '*  (c). 

Material  But  Sometimes,  even  when  the  thing  which  is  the 
subject-matter  of  an  agreement  is  specifically  ascertained, 
the  agreement  may  be  avoided  by  material  error  as  to 
some  attribute  of  the  thing.  For  some  attribute  which 
the  thing  in  truth  has  not  may  be  a  material  part  of  the 
description  by  which  the  thing  was  contracted  for.  If  this 
is  so,  the  thing  as  it  really  is,  namely  without  that  quality, 
is  not  that  to  which  the  common  intention  of  the  parties 
was  directed,  and  the  agreement  is  void. 

An  error  of  this  kind  will  not  sufiice  to  make  the  trans- 
action void  unless — 

(o)  McKenzie  v.  Htikdk,  7  Ch.  D.  (c)  TampUn  v.  Jama,  15  Ch.  D. 

675.  at  p.  221. 

(6)  SO  Beav.  62. 
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(1)  It  is  such  that  according  to  the  ordinary  course  of  Conditioua 
dealing  and  use  of  language  the  difference  made  by  the  t^^d^ 
absence  of  the  quality  wrongly  s\ipposed  to  exist  amounts  tfMwac- 
to  a  difference  in  kind  (a);  this 

(2)  and  the  error  is  also  common  to  both  parties.  ground. 
Thus  we  read  "  Mensam  argento  coopertam  mihi  igno- 

ranti  pro  solida  vendidisti  hnprvdens;  nulla  est  emptio, 
pecuniaque  eo  nomine  data  condicetur  "  (6).  Again,  "  Si 
aes  pro  auro  veneat,  non  valet "  (r).  "  If  a  bar  [is]  sold  as 
gold,  but  [is]  in  fact  brass,  the  vendor  being  innocent,  the 
purchaser  may  recover  "  (d).  This,  however,  is  not  to  ho 
taken  too  largely.  What  does  pro  auro,  as  and  for  gohl, 
imply  as  here  used  ?  It  implies  that  the  buyer  thinks  he. 
is  buying,  and  the  seller  that  he  is  selling,  a  golden  vessel : 
and  further,  that  the  object  present  to  the  minds  of  both 
parties  as  that  in  which  they  are  trafficking — the  object  of 
their  common  intention — is,  not  merely  this  specific  vessel, 
but  this  specific  vessel,  being  golden.  Then,  and  not 
otherwise,  the  sale  is  void. 

If  the  seller  fraudulently  represents  the  vessel  as  golden 
knowing  that  it  is  not,  the  sale  is  (as  between  them)  not 
void  but  voidable  at  the  option  of  the  buyer.  For  if  both 
parties  have  been  in  innocent  and  equal  error  it  would  be 
unjust  to  let  either  gain  any  advantage :  but  a  party  who 
has  been  guilty  of  fraud  has  no  right  to  complain  of  having 
been  taken  at  his  word;  and  it  is  conceivable  that  it 
might  be  for  the  interest  of  the  buyer  to  affirm  the  trans- 
action, as  if  the  vessel  supposed  by  the  fraudident  seller 
to  be  of  worthless  base  metal  should  turn  out  to  be  a 
precious  antique  bronze.  Probably  the  results  are  the 
same  if  the  buyer  s  belief  is  founded  even  on  an  innocent 
representation  made  by  the  seller.  This  seems  to  be 
assumed  by  the  language  of  the  Court  in  Kennedy  v. 


(a)  Savigny,  Syrt.  8 137  (3.  283).  ncdy  v.  Panama  Mail,  <Cr.  Co.,  supra, 

(b)  D  18. 1.  de  cont  empt.  41  §  1.  (d)  Per    Lord   Campbell,   C.   J. 

(c)  D.  eod.  tit.  14,  cited  and  adop-  GompeHz  v.  BarUetty  2  E.  &  B.  849, 
ted  by  the  Court  of  Q.  B.  in  Ken-  864,  23  L.  J.  Q.  B.  65. 

O  G  2 
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must  be 
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Panama,  &c.  Mail  Company  (a).  We  shall  recur  to  this 
point  presently.  Or  in  an  ordinary  case  the  buyer  may 
choose  to  treat  the  seller's  aflSrmation  as  a  warranty,  and 
so  keep  the  thing  and  recover  the  difference  in  value. 

Again,  if  the  sale  of  the  specific  vessel  is  made  in  good 
faith  with  a  warranty  of  its  quality,  the  vendor  must  com- 
pensate the  purchaser  for  breach  of  the  warranty,  but  the 
sale  is  not  even  voidable.  For  the  existence  of  a  separate 
warranty  shows  that  the  matter  of  the  warranty  is  not  a 
condition  or  essential  part  of  the  contract,  but  the  inten- 
tion of  the  parties  was  to  transfer  the  property  in  the 
specific  chattel  at  all  events.  Whether  a  particular  affirma- 
tion as  to  the  quality  of  a  specific  thing  sold  be  only  a 
warranty,  or  the  sale  be  "  conditional,  and  to  be  null  if  the 
affirmation  is  incorrect,"  is  a  question  of  fact  to  be  deter- 
mined by  the  circumstances  of  each  case  (6). 

Accordingly,  when  the  law  is  stated  to  be  that  *'  a  party 
is  not  bound  to  accept  and  pay  for  chattels,  unless  they 
are  really  such  as  the  vendor  professed  to  sell,  and  the 
vendee  intended  to  buy"  (c),  the  condition  is  not  alternative 
but  strictly  conjunctive.  A  sale  is  not  void  merely  because 
the  vendor  professed  to  sell,  or  the  vendee  intended  to 
buy,  something  of  a  different  kind.  It  must  be  shown 
that  the  object  was  in  fact  neither  such  as  the  vendor  pro- 
fessed to  sell  nor  such  as  the  vendee  intended  to  buy. 

And  so  in  the  case  supposed  the  sale  will  not  be  in- 
validated by  the  mistake  of  the  buyer  alone,  if  he  thinks 


(a)  L.  R.  2  Q.  B.  680,  587,  p.  418, 
iupra, 

(6)  See  per  Wightman,  .T.  Gumey 
v.  Womerdey,  4  £.  &  B.  138, 142,  24 
L.  J.  Q.  B.  46 :  the  cases  collected  in 
the  notes  to  Cutter  v.  PoiceUt  2  Sm.  L. 
C.  29  sqq. :  Ueyworth  v.  Hutchinaon, 
L.  B.  2  Q.  B.  447 ;  Azimar  v.  Catdia, 
L.  R.  2  C.  P.  481, 677.  The  Roman 
law  is  the  same  as  to  a  sale  with 
warranty:  D.  19. 1.  de  act.  empt.  21 
§  2.  exDld.  by  Savigny,  Syst.  8.  287. 
The  wnole  of  Savigny*s  admirable 
exposition  of  so-called  error  in  sub- 
9tantia  in  §§  137,  138  (8.  276,  sqq.), 


deserves  careful  study.  Of  course 
the  conclusions  in  detail  are  not 
always  the  same  as  in  our  law :  and 
the  fundamental  difference  in  the 
rules  as  to  the  actual  transfer  of 
property  in  goods  sold  (as  to  which 
see  Blackburn  on  the  Contract  of 
Sale,  Part  2,  Ch.  8)  must  not  be 
overlooked.  But  this  does  not  affect 
the  usefulness  and  importance  of  the 
general  analogies. 

{c)  Per  Cur.  Hall  v.  Cmder,  2 
C.  B.  N.  S.  22,  41,  26  L.  J.  C.  P. 
138,  148. 
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he  is  buying  gold ;  not  even  if  the  seller  believes  him  to 
think  so,  and  does  nothing  to  remove  the  mistake,  pro- 
vided his  conduct  does  not  go  beyond  passive  acquiescence 
in  the  self-deception  of  the  buyer.  In  a  late  case  (a)  where  Smith  v. 
the  defendant  bought  a  parcel  of  oats  by  sample  believing  "^  ^ 
them  to  be  old  oats,  and  sought  to  reject  them  when  he 
found  they  were  new  oats,  it  was  held  that  "  a  belief  on 
the  part  of  the  plaintiff  that  the  defendant  was  making  a 
contract  to  buy  the  oats  of  which  he  offered  him  a  sample 
under  a  mistaken  belief  that  they  were  old  would  not 
relieve  the  defendant  from  liability  unless  his  mistaken 
belief  was  induced  by  some  misrepresentation  of  the 
plaintiff  or  concealment  by  him  of  a  fact  which  it  became 
his  duty  to  communicate.  In  order  to  relieve  the  de- 
fendant it  was  necessary  that  the  jury  should  find  not 
merely  that  the  plaintiff  believed  the  defendant  to  believe 
that  he  was  buying  old  oats,  but  that  he  believed  the 
defendant  to  believe  that  he,  the  plaintiff,  was  contracting 
to  sell  old  oats."  "There  is  no  legal  obligation  on  the 
vendor  to  inform  the  purchaser  that  he  is  under  a  mistake 
not  induced  by  the  act  of  the  vendor  "  (6) ;  and  therefore 
the  question  is  whether  we  have  to  do  merely  with  a 
motive  operating  on  the  buyer  to  induce  him  to  buy,  or 
with  one  of  the  essential  conditions  of  the  contract  (c). 
"Videamus,  quid  inter  ementem  et  vendentem  actum 
sit  '*  (d) :  "  the  intention  of  the  parties  governs  in  the 
making  and  in  the  construction  of  all  contracts  "  (e) :  this 
is  the  fundamental  rule  by  which  all  questions,  even  the 
most  refined,  on  the  existence  and  nature  of  a  contract 
must  at  last  come  to  be  decided. 

(a)  Smith  V.  Hugha,  L.  B.  6  Q.  actual  fraud :  the  tale  being  wholly 

B.  597 :  per  Cockbnni,  C.  J.  p.  603 ;  void  in  any  case, 

per  Hannen,  J.  p.  610.     The  some-  (6)  Ibid,  per  Blackburn,  J.  p.  607. 

what  refined  distinction  here  taken  (c)  IbitL  per  Cockbum,  G.  J. 

does  not  seem  to  exist  in  the  civil  (d)  Julianus  in  D.  18.  1.  de  cont. 

law.     D.  19  1.  de  act.  empt.  11  §  5 :  empt.  41  pr. 

Savigny,  8.  293,  according  to  whom  {e)  Per  Cur.  Bannerman  v.  White, 

it  makes  no  difference  whether  there  1 0  0.  B.  N.  S.  844,  860,  31  L.  J.  C. 

be  on  the  part  of  the  vendor  igno-  P.  28,  32. 
ranee,  passive  knowledge^  or  even 
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Cox  V.  Another  curious  case  of  this  class  is  Cox  v.  Prentice  (a). 

The  declaration  contained  a  count  in  assumpsit  as  on  a 
warranty,  and  the  common  money  counts.  The  nature  of 
the  material  foots  will  sufficiently  appear  by  the  following 
extract  from  the  judgment  of  Bayley,  J.: — 

"What  did  the  plaintiffs  bargain  to  buy  and  the  defendants  to 
sell  ?  They  both  understand  [»ic]  that  the  one  agreed  to  buy  an<l 
tlie  other  to  sell  a  bar  containing  such  a  quantity  of  silver  as  should 
appear  by  the  assay,  and  the  quantity  is  fixed  by  the  assay  and  paid 
for ;  but  through  some  mistake  in  the  assay  tbe  bar  turns  out  not 
to  contain  the  quantity  represented  but  a  smaller  quantity.  The 
plaintiff  therefore  may  rescind  the  contract  and  bring  money  had 
and  received,  having  offered  to  return  the  bar  of  silver." 

And,  by  Dampier,  J.: — "The  bargain  was  for  a  bar  of 
silver  of  the  quality  ascertained  by  the  assay-master,  and 
it  is  not  of  that  quality.  It  is  a  case  of  mutual  error." 
These  judgments  went  farther  than  was  necessary  to  the 
decision  (b),  for  a  verdict  had  been  taken  only  for  the 
diflference  in  value. 

It  is  important  to  distinguish  from  the  cases  above  con- 
sidered another  class  where  persons  who  have  contracted 
on  Bides  of  for  the  purchase  of  real  property  or  interests  therein  have 
perty  difl-  been  held  entitled  at  law  (c)  as  well  as  in  equity  (d)  to 
tinguished.  rescind  the  contract  on  the  ground  of  a  misdescription  of 
the  thing  sold  in  some  particular  materially  affecting  the 
title,  quantity,  or  enjoyment  of  the  estate.  In  some  of 
these  cases  language  is  used  which,  taken  alone,  might 
lead  one  to  suppose  the  agreement  absolutely  void ;  and  in 
one  or  two  (e.g,  Torrance  v.  Bolton)  there  is  some  real 
difficulty  in  drawing  the  line.  But  they  properly  belong 
to  the  head  of  Misrepresentation,  or  else  (which  may  be 


Cases  of 

mis- 

description 


(a)  8  M.  &  S.  844. 

\h)  And  certainly  farther  than 
the  civil  law :  see  D.  18.  1.  de  cont. 
empt.  14,  where  though  a  bracelet 
"quae  aurea  dicebatur"  should  be 
found  ''  magna  ex  parte  aenea,"  yet 
"venditionem  esse  constat  ideo,  quia 
auri  aliquid  habuit." 


(c)  Plight  ▼.  Bwytk,  1  Bing.  N.  C. 
870,  PhiUips  V.  CMcleugk^  L.  R.  4 
Q.  B.  159. 

{d)  Stanton  y.  TaUenall,  1  Sm.  & 
G.  529,  Earl  of  Durham  v.  Legard, 
34  Beav.  611  ^  Torrance  v.  IJolton,  8 
Ch.  1]8.  See  authorities  collected 
in  Dart,  V.  &  P.  114  sqq. 
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the  sounder  view  where  applicable)  (a)  are  cases  where  the 
contract  is  rather  broken  than  dissolved.  A  man  is  not 
bound  to  take  a  house  or  land  not  corresponding  to  the 
description  by  which  he  bought  it  any  more  than  he  is 
bound  to  accept  goods  of  a  different  denomination  from 
what  he  ordered,  or  .of  a  different  quality  from  the  sample. 
Mistake  or  no  mistake,  the  vendor  has  failed  to  perform 
his  contract.  The  purchaser  may  say:  '*You  offered  to 
sell  me  a  freehold :  that  means  an  unincumbered  freehold, 
and  I  am  not  bound  to  take  a  title  subject  to  covenants"  (6): 
or,  "  You  offered  to  sell  an  absolute  reversion  in  fee  simple: 
I  am  not  to  be  put  off  with  an  equity  of  redemption  and 
two  or  three  Chancery  suits  (c).  I  rescind  the  contract 
and  claim  back  my  deposit."  Cases  of  this  kind,  there- 
fore, are  put  aside  for  the  present. 

« 

Again,  an  agreement  is  void  if  it  relates  to  a  subject-  Subject- 
matter  (whether  a  material   subject  of  ownership   or  fl'?'*^^*^^* 
particular  title  or  right)  contemplated  by  the  parties  as  enoe. 
existing  but  which  in  fact   does  not   exist.     Herein,  as 
before,  everything  depends  on  the  intention  of  the  parties, 
and  the  question  is  whether  the  existence  of  the  thing 
contracted  for  or  the  state  of  things  contemplated  was  or 
was  not  presupposed  as  essential  to  the  agreement.     Such 
is  presumed  to  be  the  understanding  in  the  case  of  sale. 
The  Indian  Contract  Act,  s.  20,  gives  the  rule  in  rather 
wide  language : — 

Where  both  the  parties  to  an  agreement  are  under  a  Indian 
mistake  as  to  a  matter  of  fact  essential  to  the  agreement,  ^^^^^q 
the  agreement  is  void. 


(a)  The  difference  is  purely  theo- 
retical ;  for  if  it  be  an  actual  breach 
of  contract  the  purchaser  can  re- 
cover only  nominal  damages :  Bain 
V.  FoOijergm^  L.  R.  7  H.  L.  168, 
confirming  Flureau  v.  ThyrrihiUy  2 
W.  BL  1078.  The  analogy  sug- 
gested in  the  text  should  perhaps  be 
confined  to  cases  where  the  mis- 
description goes  to  matter  of  title. 


One  cannot  compare  a  specific  sale 
of  land  to  a '  non-specifio  sale  of 
goods :  but  the  contract  is  not 
merely  to  seU  specific  land,  but  to 
give  a  certain  kind  of  title. 

(6)  PkUlips  V.  CcMdeugh,  L.  R.  4 
Q.  B.  159. 

(c)  Twrrance  v.  BolUm,  8  Ch.  118 : 
see  at  p.  124. 
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niuBtn- 
tions. 


CoutDrier 
V.  Hastie. 


The  illustrations  are  these  : — 

a.  A.  agrees  to  sell  to  B.  a  specific  cargo  of  goods 
supposed  to  be  on  its  way  from  England  to  Bombay.  It 
turns  out  that,  before  the  day  of  the  bargain,  the  ship 
conveying  the  cargo  had  been  cast  away  and  the  goods 
lost.  Neither  party  was  aware  of  these  facts.  The  agree- 
ment is  void. 

This  was  assumed  in  the  House  of  Lords  and  by  all  the 
judges  in  Couturier  v.  Hastie  (a),  where  the  only  question 
in  dispute  was  on  the  effect  of  the  special  tenns  of  the 
coatract. 


6.  A.  agrees  to  buy  from  B.  a  certain  horse.  It  turns 
out  that  the  horse  was  dead  at  the  time  of  the  bargain^ 
though  neither  party  was  aware  of  the  fact.  The  agree- 
ment is  void  (6). 

We   may   add  a  like   example   from   the   Digest.     A. 

agrees  with  B.  to  buy  a  house  belonging  to  B.     The  house 

has  been   burnt  down,  but  neither  A.  nor  B.  knows  it. 

Here  there  is  not  a  contract  for  the  sale  of  the  land  on 

which  the  house  stood,  with  compensation  or  otherwise, 

but  the  sale  is  void  (c). 

Same  prin-      In  like  manner  a  sale  of  shares  in  a  company  will  not 

pl?ed  to"     ^®  enforced  if  at  the  date  of  the  sale  a  petition  for  winding 

sale  of       up  has  been  presented  of  which  neither  the  vendor  nor 

the  purchaser  knew  (d).     But  the  ignorance  of  the  buyer 


(a)  6  H.  L.  C.  673.  For  a  fuller 
account  of  the  case,  and  the  relation 
of  this  class  of  cases  to  the  doctrine 
of  imposribility  of  performance,  see 
p.  387,  above. 

[b)  Pothier,  Contrat  de  Vente,  §  4, 
cited  5  H.  L.  C.  678,  says :  "  Si 
done,  ignorant  que  mon  cheval  est 
mort,  je  le  vends  2b  quelqu'un,  il  n'y 
aura  pas  un  contrat  de  vente,  fante 
d'une  chose  qui  en  soit  Tobjet."  Cp. 
Code  Civ.  1601.  ''Si  au  moment  de 
la  vente  U  chose  vendue  ^Udt  p^rie 
en  totality  la  vente  serait  nulle:"=s 
Italian  Code,  1461. 

(e)  Paulus  in  D.  18.  1.  de  oont 


empt.  57,  pr.  Domum  emi  cum  earn 
et  ego  et  venditor  combustam  ig- 
noremus ;  Nerva,  Sabinus,  Cassins, 
nihil  venisse  quamvis  area  maneat, 
pecuniamque  solatam  condici  posse 
aiunt.  Cp.  I'apinian,  eod.  tit>.  58. 
Arboribus  quoque  vento  deiectis  vel 
absumptis  igne  dictum  est  emp- 
tionem  fundi  non  videri  esse  con- 
tractam  si  contemplatione  illarum 
arborum,  veluti  oliveti,  fundus  com- 
parabatur,  sive  scieate  sive  ignorante 
\enditore. 

(d)  EmmeraotCs  ca,  1  Ch.  433, 
expld.  3  Ch.  391,  per  Page  Wood, 
L.  J. 
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only  in  similar  circumstances  does  not  of  itself  invalidate 
the  sale.  It  seems  however  that  the  sale  would  be  void- 
able on  the  ground  of  fraud  if  the  seller  knew  of  the 
buyers  ignorance,  but  that  such  knowledge  should  be 
distinctly  and  completely  alleged  (a).  An  agreement  to 
take  new  shares  in  a  company  which  the  company  has  no 
power  to  issue  is  also  void,  and  money  paid  under  it  can 
be  recovered  back  (b). 

c.  A.  being  entitled  to  an  estate  for  the  life  of  B.  agrees  To  wmui- 
to  sell  it  to  C.     B.  was  dead  at  the  time  of  the  agreement,  y^j^ 
but  both  parties  were  ignorant  of  the  fact    The  agreement  tere»t«. 
is  void. 

This  was  so  held  at  law  in  Strickland  v.  Turner  (c). 
There,  at  the  date  when  the  sale  of  a  life  annuity  was 
completed,  the  life  had  dropped  unknown  to  both  vendor 
>and  purchaser:  it  was  held  that  the  purchase  money 
might  be  recovered  back  as  on  a  total  failure  of  con- 
sideration. So  in  Hitchcock  v.  Giddings  (d)  a  remainder- 
man in  fee  expectant  on  an  estate  tail  had  sold  his  interest, 
a  recovery  having  been  already  suflFered  unknown  to  the 
parties :  a  bond  given  to  secure  the  purchase  money  was 
set  aside.  "  Here  is  an  estate  which  if  no  recovery  had 
been  suffered  was  a  good  one.  Both  parties,  being  equally 
ignorant  that  a  recovery  had  been  suffered,  agree  for  the 
sale  and  purchase  of  the  estate,  and  the  purchaser  is  con- 
tent to  abide  the  risk  of  a  recovery  being  subsequently 
suffered.  He  conceives  however  he  is  purchasing  some- 
thing, that  he  is  purchasing  a  vested  interest.  He  is  not 
aware  that  such  interest  has  already  been  defeated.  .  .  . 
[The  defendant]  has  sold  that  which  he  had  not — and 
shall  the  plaintiff'  be  compelled  to  pay  for  that  which  the 

(a)  Bowman  v.  Rudgty    L.   B.  3  L.  B.  6  C.  P.  54,  in  Ex.  Cb.  ih,  222 ; 

Q.  B.  689,  697.    The  Roman  lawyers  Ex  parU  Alison,  15  £q.  894,  9  Ch. 

seem  to  have  treated  the  presump-  !«  24 ;   Ex  parte  Campbdl,  Ac.  16 

tion  of  dolu8  aa  absolute  if  the  ReUer  £q.  417,  9  Cb.  1,  12. 
knew  the  facts.    See  the  continua-  {e)  7  Ex.  208,  22  L.  J.  Ex.  115.. 

tion  of  the  passages  above  cited.  {d)  4  Pri.  (Ex.  in  Eq.)  135,  and 

(6)  Bank  of  Hindutian  v.  Aluon,  better  in  Dan.  1. 
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defendant  had  not  to  give  ? "  («).  More  recently,  in 
Cochrune  v.  Willis  (6),  an  agreement  had  been  made 
between  a  remainderman  and  the  assignee  of  a  tenant  for 
life  of  a  settled  estate,  founded  on  the  assignee's  supposed 
right  to  cut  the  timber.  The  tenant  for  life  was  in  fact 
dead  at  the  date  of  the  agreement.  The  Court  refused  to 
enforce  it,  as  having  been  entered  into  on  the  supposition 
that  the  tenant  for  life  was  alive,  and  only  intended  to 
take  effect  on  that  assumption.  So  a  life  insurance  cannot 
be  revived  by  the  payment  of  a  premium  within  the  time 
allowed  for  that  purpose  by  the  original  contract,  but  after 
the  life  has  dropped  unknown  to  both  insurers  and  assured, 
although  it  was  in  existence  when  the  premium  became 
due,  and  although  the  insurers  have  waived  proof  of 
the  party's  health,  which  by  the  terms  of  renewal  they 
might  have  required :  the  waiver  applies  to  the  proof  of 
health  of  a  man  assumed  to  be  alive,  not  to  the  fact  of  his 
being  alive  (c). 
ruTchABe  The  case  of  BingJiam  v.  Bingham  (d),  which  was  relied 
irea^y^  on  in  the  argument  of  Cochrane  v.  Willis  and  in  the 
one's  own.  judgment  of  Turner,  L.  J.  must  be  considered  as  belonging 
Bingham,  to  this  class.  As  in  Cochrane  v.  Willis,  the  substance  of 
the  facts  was  that  a  purchaser  was  dealing  with  his  own 
property,  not  knowing  that  it  was  his.  This  consideration 
seems  to  remove  the  doubt  expressed  by  Story  (e),  who 
criticizes  it  as  a  case  in  which  relief  was  given  against  a 
mere  mistake  of  law.  But,  with  all  respect  for  that 
eminent  writer,  his  objection  is  inapplicable.  For  the  case 
•does  not  rest  on  mistake  as  a  ground  of  special  relief  at 
all.  There  was  a  total  failure  of  the  supposed  subject- 
matter  of  the  transaction,  or  perhaps  we  should  rather  say 
it  was  legally  impossible.  We  have  already  pointed  out 
the  resemblance  of  this  class  of  cases  to  some  of  those 
considered  in  the  last  chapter.     The  one  party  could  not 

(a)  Dan.  at  p.  7.  27  L.  J.  C.  P.  169. 

(6)  1  Oh.  58.  (d)  1  Ves.  Sr.  126,  Belt's  supp.  79. 

(c)  PrUchard  v.  MerchanU'  Life  («?)  Eq.  Jnrisp.  §  124. 
AmLtance  Society^  3  0.  B.  N.  S.  622, 
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buy  what  was  his  own  ah-eady,  nor  could  the  other  (in  the 
words  of  the  judgment  as  reported)  be  allowed  "to  run 
away  with  the  money  in  considei-ation  of  the  sale  of  an 
estate  to  which  he  had  no  right  '*  («).  So  we  find  it 
treated  in  the  Roman  law  quite  apart  from  any  question 
of  mistake,  except  as  to  the  right  of  recovering  back 
money  paid  under  the  agreement.  A  stipulation  to  pur- 
chase one's  own  property  is  "natural!  ratione  inutilis"  as 
much  as  if  the  thing  was  destroyed,  or  not  capable  of 
being  private  property  (6). 

Such  an  agreement  is  nought  both  at  law  and  in  equity, 
without  reference  to  the  belief  or  motive  which  deter- 
mined it. 

Moreover  the  diflSculty  was  cleared  up  by  Lord  West-  Agree- 
bury,  though  not  quite  on  this  broad  ground,  in  a  recent  pay  rent 
case  exactly  similar  in  principle.      In  Cooper  v.  Pkibba  (c)  ^^^  **"**■ 

•^  ^  ^  ■*'  ^  '  own  pro- 

A.  agreed  to  take  a  lease  of  a  fishery  from  B.,  on  the  party : 
assumption  that  A.  had  no  estate  and  B.  was  tenant  in  phibS^*^* 
fee.     Both  parties  were  mistaken  at  the  time  as  to  the 
effect  of  a  previous  settlement ;    and   in   truth  A.   was 
tenant  for  life  and  B.  had  no  estate  at  all.     It  was  held 
that  this  agreement  was  invalid.     Lord  Westbury  stated 
the  ground  of  the  decision  as  follows : — "  The  result  there-  Lo"^ 
fore  is  that  at  the  time  of  the  agreement  for  the  lease  bu^'i 
which  it  is  the  object  of  this  petition  (d)  to  set  aside,  the  «P""^ 

1      1.1  11  1.1  tionof 

parties  dealt  with  one  another  under  a  mutual  mistake  as  ignoraruia 
to  their  respective  rights.     The  petitioner  did  not  suppose  *""*" 
that  he  was,  what  in  truth  he  was,  tenant  for  life  of  the 
fishery.     The  other  parties  acted  under   the   impression 
given  to  them  by  their  father  that  he  (their  father)  was 
the  owner  of  the  fishery  and  that  the  fishery  had  descended 

(a)  The  case  is  considered,  among  sive  scienB,  aive  ignorans  emi ;  sed  si 

other  authoiitieB,  and  upheld  on  the  ignorans  emi,  quod  solvero  repetere 

true  ground,  in  SUicart  v.  SUtoart,  6  potero^  quia  nulla  obligatio  fuit : 

CI.  k  F.  at  p.  968 ;  op.  the  remarks  D.  18.  1.  de  cont.  empt.  16  pr. 

of  HaU,  V.-C.  in  Jone$  v.  Cliffordy  (c)  L.  R.  2  H.  L.  149. 

8  Ch.  D.  779,  790.  {d)  A  Cause  Petition  in  the  Irish 

(6)  Gains  in  J>,  44.  7.  de.  obL  et  Court  of  Chancery, 
act.  1  §  1 0.  Suae  rei  emptio  non  valet, 
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to  them.  In  such  a  state  of  things  there  can  be  no  doubt 
of  the  rule  of  a  court  of  equity  with  regard  to  the  dealing 
with  that  agreement.  It  is  said  '  Ignorantia  iuria  haud 
exeusat';  but  in  that  maxim  the  word  'ius'  is  used  in  the 
sense  of  denoting  general  law,  the  ordinary  law  of  the 
country.  But  when  the  word  '  ius '  is  used  in  the  sense  of 
denoting  a  private  right,  that  maxim  has  no  application. 
Private  right  of  ownership  is  a  matter  of  fact ;  it  may  be 
the  result  also  of  matter  of  law ;  but  if  parties  contract 
under  a  mutual  mistake  and  misapprehension  as  to  their 
relative  and  respective  rights,  the  result  is  that  that 
agreement  is  liable  to  be  set  aside  as  having  proceeded 
upon  a  common  mistake.  Now  that  was  the  case  with 
these  parties — the  respondents  believed  themselves  to  be 
entitled  to  the  property,  the  petitioner  believed  that  he 
was  a  stranger  to  it,  the  mistake  is  discovered  and  the 
agreement  cannot  stand  "  (a), 

Broughton      The  principle  here  laid  down  also  covers  Broughton  v. 

V.  utt.  ffy^  (5)  There  the  heir  at  law  of  a  shareholder  in  a 
company  joined  with  several  other  shareholders  in  giving 
a  deed  of  indemnity  to  the  directors,  believing  that  the 
shares  had  descended  to  him  as  real  estate,  whereas  they 
were  personal  estate.  The  deed  was  held  to  be  void  as 
against  him  in  equity  at  all  events,  and  probably  at  law. 
"  The  plaintiflF  never  intended  to  be  bound  unless  he  was 
a  shareholder,  and  the  defendants  never  intended  him  to 
be  bound  unless  he  was  so.'*  Here  the  mistake  was  plainly 
one  of  fact  within  Lord  Westbury's  definition,  namely  as 
to  the  character  of  the  shares  by  the  constitution  of  the 
particular  company.  It  is  submitted,  however,  that  an 
erroneous  fundamental  assumption  made  by  both  parties 
even  as  to  a  general  rule  of  law  might  well  prevent  any 
valid  agreement  from  being  formed  (c). 

Assign-  In  the  same  way  an  agreement  to  assign  a  lease  for  lives 

l^*f!!r     would  be  inoperative  if  all  the  lives  had  dropped  unknown 


lives. 


(o)  L.  R.  2  H.  L.  170.  (c)  Cp.    McCarthy   v.  Deeaix,   2 

(h)  8  De  G.  &  J.  601.  Russ.  ft  My.  614. 
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to  the  parties.  But  the  only  thing  which  the  parties  can 
here  be  supposed,  in  the  absence  of  expressed  condition  or 
warranty,  to  assume  as  essential  is  that  the  lease  is  sub- 
sisting, that  is,  that  at  least  one  of  the  lives  is,  not  that 
they  all  are  still  in  existence.  Where  the  assignor  of  a 
lease  for  the  lives  of  A.,  B.,  and  C,  expressly  covenanted 
with  the  assignee  that  the  lease  was  a  subsisting  lease  for 
the  lives  of  A.,  B.,  and  C,  and  the  survivors  and  survivor 
of  them,  this  was  held  to  be  only  a  covenant  that  the  lease  ■ 
was  subsisting,  and  not  that  all  the  lives  were  in  being  at 
the  date  of  the  assignment  (a).  That  is,  his  contract  was 
interpreted,  according  to  the  general  practice  and  under- 
standing of  conveyancers,  as  a  contract  to  transfer  an 
existing  lease  for  three  lives,  not  necessarily  a  lease  for 
three  lives  all  existing. 

If  in  any  state  of  things  otherwise  resembling  those  just  Renolta 
now  discussed  we  find,  instead  of  ignorance  of  the  material  ^e*Mrty^ 
fact  on  both  sides,  ignorance  on  the  one  side  and  know-  *■  ignorant 
ledge  on  the  other,  then  the  matter  has  to  be  treated  material 
diflFerently.    Suppose  A.  and  B.  are  the  contracting  parties;  '■*^** 
and  let  us  denote  by  X.  a  fact  or  state  of  facts  materially 
connected  with  the  subject-matter  of  the  contract,  which  is 
supposed  by  A.  to  exist,  but  which  in  truth  does  not  exist, 
and  is  known  by  B.  not  to  exist.     Then  we  have  to  ask 
these  questions : — 

1.  Does  A.  intend  to  contract  only  on  the  supposition 
that  X.  exists  ?  which  may  be  put  in  another  way  thus : 
If  A.'s  attention  were  called  to  the  possibility  of  his  belief 
in  the  existence  of  X.  being  erroneous,  would  he  require 
the  contract  to  be  made  conditional  on  the  existence 
of  X.? 

2.  If  so — Does  B.  know  that  A.  supposes  X  to  exist  ? 

3.  If  B.  knows  this — Does  he  also  know  that  A.  intends 
to  contract  only  on  that  supposition  ? 

If  the  answer  to  any  one  of  these  questions  is  in  the 

(a)  CwUe»  y.  CoUiMyli.  R.  6  Q.  K  469,  in  Ex.  Clu  7  Q.  K  144. 
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negative,  it  seems  there  is  a  binding  contract  (a).  But  it 
is  to  be  observed  that  a  negative  answer  to  the  second 
question  will  generally  require  strong  evidence  to  establish 
it,  and  that  if  this  question  be  answered  in  the  affirmative, 
an  affirmative  answer  to  the  third  question  will  often 
follow  by  an  almost  irresistible  inference.  Thus  if  a 
purchaser  of  a  reversionary  interest  subject  to  prior  life 
interests  knows  that  one  of  these  has  ceased,  and  nothing 
is  said  about  it  at  the  time  of  the  contra^it,  then  the 
purchaser  can  hardly  expect  anybody  to  believe  either 
that  he  himself  overlooked  the  material  importance  of 
that  fact,  or  that  he  was  not  aware  of  the  vendor's  ignor- 
ance of  it,  or  that  he  supposed  that  the  vendor  would  not 
treat  it  as  material  (6).  So  in  the  case  already  cited  (c) 
of  the  sale  of  shares  after  a  petition  for  the  winding-up  of 
the  company  had  been  presented,  a  distinct  allegation  in 
the  pleadings  that  the  seller  knew  of  the  buyer's  ignorance 
of  that  fact  would,  it  seems,  have  been  sufficient  to  con- 
stitute a  charge  of  fraud. 

If  the  questions  above  stated  be  all  answered  in  the 
affirmative,  either  by  positive  proof  or  by  probable  and 
uncontradicted  presumption  from  the  circumstances,  then 
it  may  be  considered  either  that  the  case  becomes  one  of 
fraud,  or  at  least  that  the  party  who  knew  the  true  state 
of  the  facts,  and  also  knew  the  other  party's  intention  to 
contract  only  with  reference  to  a  supposed  different  state 
of  facts,  is  precluded  from  denying  that  he  understood  the 
contract  in  the  same  sense  as  that  other,  namely  as  con- 
ditional on  the  existence  of  the  supposed  state  of  facts. 

On  a  similar  principle  (as  we  have  akeady  mentioned 
incidentally)  it  is  cei*tain  that  where  fundamental  error  of 
daoed  by    one  party  is  caused  by  a  fraudulent  misrepresentation,  afid 
Bentatim   probable  that  where  it  is  caused  by  an  innocent  misrepre- 
sentation on  the  part  of  the  other,  that  other  is  estopped 


Funda- 
mental 
error  pro- 


(a)  Smith  v.  JTughes,  L.  B.  6  Q. 
B.  697,  »ifpra,  p.  453. 
(6)  See  Turner  v.  Ifarvey,  Jac. 
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(c)  Bowman  v.  Jiudge,  L.  B.  3  Q. 
B.  689. 
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from  denying  the  validity  of  the  transaction  if  the  party 
who  has  been  misled  thinks  fit  to  affirm  it. 

Does  it  follow  that  the  contract  is  in  its  inception  not 
void,  but  voidable  at  the  option  of  the  party  misled  ?  Not 
so :  for  the  fraud  or  negligence  of  the  other  must  not  put 
him  in  any  worse  position  as  regards  third  persons.  These, 
if  the  transaction  be  simply  voidable,  are  entitled  to  treat 
it  as  valid  until  rescinded,  and  may  acquire  indefeasible 
rights  under  it :  if  it  be  void  they  can  acquire  none,  how- 
ever blameless  their  own  part  in  the  matter  may  be  (a). 
Thus  there  is  a  real  difference  between  a  contract  voidable 
at  the  option  of  one  party  and  a  void  agreement  whose 
nullity  the  other  is  estopped  as  against  him  from  asserting. 
In  the  case  of  contracts  to  take  shares  in  companies  an 
anomaly  is  admitted,  as  we  have  seen,  for  reasons  of  special 
necessity,  and  the  contract  is  treated  as  at  most  voidable. 
But  even  here  there  must  be  an  original  animus  contra- 
hendi to  this  extent,  that  the  shareholder  was  minded  to 
have  shares  in  some  company.  An  application  for  shares 
signed  in  absolute  ignorance  of  its  true  nature  and  con- 
tents, like  the  bill  in  Foster  v.  Mackinnon  (a),  could  not 
be  the  foundation  of  a  binding  contract  to  take  shares. 
An  allotment  in  answer  to  such  an  application  would  be  a 
mere  proposal,  and  whether  it  were  accepted  or  not  would 
have  to  be  detennined  by  the  ordinary  rules  of  law  in  that 
behalf  (see  Ch.  I.). 

We  may  finally  call  attention  to  a  rule  of  the  law  con-  Bole  in 
ceming  sales  by  sample  which  has  some  analogy  to  the  g^^'^n  ^ 
rules  governing  this  last  class  of  void  agreements.     The  m  to  sale 
rule  in  question  may  be  gathered  (as  Mr.  Benjamin  has   ^  "*"'P*®- 
pointed  out)  from  Heilbutt  v.  Hickson  (b)  and  is  to  this 
effect :  "  If  a  manufacturer  agrees  to  furnish  goods  accord- 
ing to  sample,  the  sample  is  to  be  considered  as  if  free 
from  any  secret  defect  of  manufacture  not  discoverable  on 
inspection  and  unknown  to  both  parties." 

(a)  Fotter  v.  Madcinnon,  L.  R.  4  (6)  L.  R.  7  C.  P.  438;  Benjamin 

C.  P.  704,  iupm,  p.  429.  on  Sale,  533. 
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Here  we  have  a  common  error  as  to  a  material  fact, 
namely  the  character  of  the  sample  itself  by  which  the 
character  of  the  bulk  is  to  be  tested.  But  it  is  possible  to 
put  the  parties  in  the  same  position  as  if  their  erroneous 
assumption  had  been  con-ect,  and  therefore  their  contract, 
instead  of  being  avoided,  is  upheld  according  to  their  true 
intention,  i.e.  as  if  the  sample  had  been  what  they  both 
supposed  it  to  be.  If  they  had  themselves  discovered  the 
mistake  in  time  they  would  have  made  the  same  contract 
with  reference  to  a  proper  sample  in  place  of  the  defective 
one.  The  result  is  thus  the  converse  of  that  which  occurs 
when  the  error  goes  to  the  matter  of  the  whole  agreement, 
as  in  the  cases  we  have  been  considering. 

KightB  and  It  appears  from  the  authorities  which  have  been  adduced 
^?^|^^.  that  a  party  to  an  apparent  agreement  which  is  void  by 
a  void  reason  of  fundamental  error  has  more  than  one  course  open 
'S'^"'*-  to  him. 

He  may  wait  until  the  other  party  seeks  to  enforce  the 
alleged  agreement  and  then  assert  the  nullity  of  the  trans- 
action by  way  of  defence  (a).  If  he  think  fit  he  may  also 
take  the  opportunity  of  seeking  by  counterclaim  to  have 
the  instrument  sued  on  set  aside  (6). 

Or  he  may  right  himself,  if  he  prefers  it,  by  coming 
forward  actively  as  plaintiff.  Where  he  has  actually  paid 
money  as  in  performance  of  a  supposed  valid  agreement, 
and  in  ignorance  of  the  facts  which  exclude  the  reality  of 
such  agreement,  he  may  recover  back  his  money  as  having 
been  paid  without  any  consideration  (the  action  "  for 
money  received  "  of  the  old  practice)  (c).  He  paid  on  the 
supposition  that  he  was  discharging  an  obligation,  whereas 
there  was  in  truth  no  obligation  to  be  discharged. 

(a)  As   to   the  proper  mode   of  the  doctrine  assumed  in  Mottifn  v. 

pleading  such  a  defence  imder  the  West  Mostyn  Coal  and  Iron  Co.,  1 

old  practice   at   common   law,  see  C.  P.  D.  145,  that  it  is  needful  for 

notes  (b)  and  (c),  p.  404  of  the  first  this  purpose  to  obtain  a  transfer  of 

edition  of  this  book.  the  action  to  the  Chancery  Division. 

{h)  Storey  v.  Waddle  (C.  A.),  4  Q.  (c)  Kff.,  Cox  v.  Prentice,  3  M.  &  S. 

B.  D.  289,  seems  to  overrole  virtually  348. 
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Moreover  he  may  sue  in  the  Chancery  Division,  whether 
anything  has  been  done  under  the  supposed  agreement  or 
not,  to  have  the  transaction  declared  void  and  to  be  relieved 
from  any  possible  claims  in  respect  thereof  (a). 

On  the  other  hand,  although  he  is  entitled  to  treat  the  Election 
supposed  agreement  as  void,  and  is  not  as  a  rule  prejudiced  originallj 
by  anything  he  may  have  done  in  ignorance  of  the  true  ^^^  •^««' 
state  of  the  facts,  yet  after  that  state  of  facts  has  come  to 
his  knowledge  he   may   nevertheless   elect  to  treat  the 
agreement  as  subsisting:  or,  as  it  would  be  more  correct  to 
say,  he  may  carry  into  execution  by  the  light  of  correct 
knowledge  the  former  intention  which  waa  frustrated  by 
want  of  the  elements  necessary  to  the  formation  of  any 
valid  agreement.     It  is  not  that  he  confirms  the  original 
transaction  (except  in  a  case  where  there  is  also  misre- 
presentation, see  p.  462),  for  there  is  nothing  to  confirm, 
but  he  enters  into  a  new  one. 

It  might  be  thought  to  follow  that  in  cases  within  the 
Statute  of  Frauds  or  any  other  statute  requiring  certain 
forms  to  be  observed,  we  must  look  not  to  the  original  void 
and  improperly  so-called  agreement,  but  to  the  subsequent 
election  or  confirmation  in  which  the  only  real  agreement 
is  to  be  found,  to  see  if  the  requirements  of  the  statute 
have  been  complied  with.  No  express  authority  has  been 
met  with  on  this  point.  But  analogy  is  in  favour  of  a 
deliberate  adoption  of  the  form  already  observed  being 
held  suflScient  for  the  purpose  of  the  new  contract  (6). 

A  note  on  Bracton's  treatment  of  the  subject  of  funda- 
mental error  will  be  found  in  the  Appendix  (c). 

(a)  AU  causes  and  matters  for  eery  Division  by  s.  34  of  the  8u- 

{inter  alia)  the  setting  aside  or  can-  preme  Court   of   Judicature    Act, 

cellation  of  deeds  or  other  vnitten  1873. 

instruments    (which    formerly    be-  (b)  Stewart  v.  Eddowe$t  ^'  K-  9 

longed  to  the  exclusive  jurisdiction  C.  P.  811;  supra,  p.  175. 

of  equity)  are  assigned  to  the  Chan-  (c)  Note  I. 


H  H 
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Pabt  3.  Mistake  in  expressino  tkue  Consent. 


Mistake  in 
expreuij]!^ 

intention : 
genendly 
ocean  in 
writing. 


Classifica- 
tion of 
cases  ac- 
cording to 
the  reme- 
dies ap- 
plicable : 

1.  Genersl 
rules  of 
construc- 
tion. 

2.  Special 
equitable 
ndes  of 
construc- 
tion. 

8.  Special 
equitable 
remedies. 


This  occurs  when  persons  desiring  to  express  an  inten- 
tion which  when  expressed  carries  with  it  legal  con- 
sequences have  by  mistake  used  terms  which  do  not 
accurately  represent  their  real  intention.  As  a  rule  it  can 
occur  only  when  the  intention  is  expressed  in  writing.  It 
is  not  impossible  to  imagine  similar  difficulties  arising  on 
verbal  contracts,  as  for  example  if  the  discourse  were 
carried  on  in  a  language  imperfectly  understood  by  one  or 
both  of  the  speakers.  But  we  are  not  aware  that  anything 
of  this  kind  has  been  the  subject  of  judicial  decision  (a). 
The  general  result  of  persons  talking  at  cross  purposes  is 
that  there  is  no  real  agreement  at  all.  This  class  of  cases 
has  ah'eady  been  dealt  with.  We  are  now  concerned  with 
those  where  there  does  exist  a  real  agreement  between 
the  parties,  only  wrongly  expressed.  Such  mistakes  as 
we  are  now  about  to  consider  were,  even  before  the  Judi- 
cature Acts,  not  wholly  disregarded  by  courts  of  law ;  but 
they  are  fully  and  adequately  dealt  with  only  by  the  juris- 
diction which  was  formerly  peculiar  to  courts  of  equity. 
We  shall  see  that  this  jurisdiction  is  exercised  with  much 
caution  and  within  carefully-defined  limits. 

On  the  whole  the  cases  of  mistake  in  expressing  inten- 
tion fall  into  thi'ee  classes : 

1.  Those  which  are  sufficiently  remedied  by  the  general 
rules  of  construction. 

2.  Those  which  are  remedied  by  special  rules  of  con- 
struction derived  from  the  practice  of  courts  of  equity. 

3.  Those  which  require  peculiar  remedies  administered 
by  the  Court  in  its  equitable  jurisdiction. 

We  proceed  to  take  the  classes  of  cases  above  mentioned 
in  order. 

(a)  See  however  Phillips  v.  BittoUi,  2  6.  &  C.  511,  which  comes  near  the 
supposed  case. 
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1.  Oeneral  RvJes. 


Certain  simple  and  obvious  forms  of  mistaken  expres-  Clerical 
sion  can  be  set  right  without  any  special  remedies  by  the  ®"°"'  '^' 
ordinary  rules  of  construction.  Such  are  all  trifling 
mechanical  mistakes,  clerical^  verbal,  or  grammatical 
errors  (a),  omissions  which  may  be  supplied  with  cer- 
tainty from  the  context  (b),  and  even  more  substantial 
errors  when  the  instrument  itself  affords  the  means  of 
correcting  them.  The  Court  is  not  bound  by  the  strict 
meaning  of  words  when  the  context  shows  it  to  be  contrary 
to  the  true  meaning  (o).  It  has  long  been  established  that 
'•fiJse  or  incongruous  Latin  or  English  seldom  or  never 
hurteth  a  deed:  for  the  rules  are,  Falsa  orthographia  non 
vitiat  chartam.  Falsa  graniTnatica  non  vitiat  conces- 
sionem"  ''Mala  grammatica  non  vitiat  chxtrtam: 
neither  false  Latin  nor  false  English  will  make  a  deed 
void  when  the  intent  of  the  parties  doth  plainly  appear"(d). 

Where  the  length  of  the  term  is  differently  stated  in 
different  parts  of  a  lease,  the  counterpart  may  be  referred 
to  in  order  to  decide  which  is  right,  the  rule  that  the 
habendum  prevails  being  only  d^pAma  facie  one  (e). 

Similar  in  principle,  but  of  wider  scope,  is  the  rule  that  General 
"greater  regard  is  to  be  had  to  the  clear  intent  of  the  ^^"*  P"' 

o  o  ^  ^  yails  over 

parties  than  to  any  particular  words  which  they  may  have  particular 


(a)  Op.  per  Lord  Mansfield  (on  a 
wiU)  8  Burr.  1636;  "Every  in- 
accuracy of  •  grammar,  every  im- 
propriety of  terms,  shall  be  corrected 
Dy  the  general  meaning,  if  that  be 
clear  and  manifest.'* 

(h)  For  a  striking  case  of  omis- 
sion supplied  by  a  court  of  law  in  a 
will  see  Doe  d.  Leach  v.  MickUm,  6 
East  486,  where  an  altematiye 
clause  being  imperfect  the  missing 
alternative  was  supplied  as  obviously 
omitted :  and  as  to  implying  an 
omitted  case  where  there  are  limita- 
tions on  alternative  contingencies^ 
CrofUm  V.  DavieSy  L.  R.  4  0.  P.  159, 
Savagt  v.  Tyers,  7  Ch.  356,  863.    In 


several  recent  cases  the  Court  has 
supplied  omitted  words  {Bird^B  tr. 
3  Ch.  D.  214)  and  clauses  {Danid'» 
sett.  tr.  1  Ch.  D.  375,  a  limitation 
in  favour  of  daughters  as  well  as 
sons  restored,  Greenwood  v.  Green- 
woodt  5  Ch.  D.  954,  an  omitted  life 
interest  supplied  by  aid  of  subse- 
quent context);  Redfern  v.  Bryning^ 
6  Ch.  D.  183. 

(c)  Per  James,  L.  J.  Greenwood  v. 
Greenwood^  5  Ch.  D.  at  p.  956. 

(cQ  Shepp.  TouchfTt.  55,  87:  cp. 
ih,  869. 

{e)  Burckdl  v.  Clarh  (C.  A-)  2 
C.  P.  D.  88. 

HH2 
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mistaken 
or  repug- 
nant ex- 
preBsionB. 


used  in  the  expression  of  their  intent "  (a).  In  a  modern 
case  in  the  House  of  Lords  the  rule  was  laid  down  and 
acted  upon  that  "  both  courts  of  law  and  of  equity  may 
correct  an  obvious  mistake  on  the  face  of  an  instrument 
without  the  slightest  difficulty  "  (6).  Here  a  draft  agree- 
ment for  a  separation  deed  had  by  mistake  been  copied  so 
as  to  contain  a  stipulation  that  the  husband  should  be 
indemnified  against  his  own  debts :  but  it  was  held  that 
the  context  and  the  nature  of  the  transaction  clearly 
showed  that  the  wife's  debts  were  meant,  and  that  in 
framing  the  deed  to  be  executed  under  the  direction  of  the 
Court  in  pursuance  of  the  agreement  the  mistake  must  be 
corrected  accordingly.  So  the  Court  may  presume  from 
the  mere  inspection  of  a  settlement  that  words  which, 
though  they  make  sense,  give  a  result  which  is  unreason- 
able and  repugnant  to  the  general  intention  and  to 
the  usual  frame  of  such  instruments,  were  inserted  by 
mistake  (c). 

An  agreement  has  even  been  set  aside  chiefly,  if  not 
entirely,  on  the  ground  that  the  unreasonable  character  of 
it  was  enough  to  satisfy  the  Court  that  neither  party 
could  have  understood  its  true  efiect :  such  at  least  appears 
to  be  the  meaning  of  Lord  Eldon's  phrase,  "  a  surprise  on 
both  parties"  (d).  The  agreement  itself  purported  to  bind 
the  tenant  of  a  leasehold  renewable  at  arbitrary  (and  in 
fact  always  increasing)  fines  at  intervals  of  seven  years  to 
grant  an  underlease  at  a  fixed  rent  with  a  perpetual  right 
of  renewal.  The  lessor  was  in  his  last  sickness,  and  there 
was  evidence  that  he  was  not  fit  to  attend  to  business. 
Charges  of  fraud  were  made,  as  usual  in  such  cases,  but  not 
sustained :  the  decision  might  however  have  been  put  on 


(a)  Pep  Cur.  (Ex.  Ch.),  Ford  v. 
Beech,  11  Q.  B.  at  p.  866, 17  L.  J. 
Q.  B.  at  p.  116. 

(6)  Wilson  V.  WiUon,  5  H.  L.  C. 
40,  66,  per  Lord  St.  Leonards,  and 
seehiflnote,  y.  &P.  171. 

(e)  BeDela  Sbuche^ssetOement,  10 


Eq.  599,  603;  where  however  the 
mistake  was  also  established  by 
evidence 

(cO  WiUan  V.  Willaih  15  Ves.  0. 
84 ;  aflSrmed  in  Dom.  Proa  2  Dow. 
275,  278. 
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the  ground  of  undue  influence,  and  was  so  to  some  extent 
by  Lord  Sedasdale. 

Again,  there  is  legal  as  well  as  equitable  jurisdiction  to  General 
restrain  the  effect  of  general  words  if  it  suflSciently  appears  J^J^Jf*^ 
by  the  context  that  they  were  not  intended  to  convey  context, 
their  apparent  unqualified    meaning.      It  was   held  in 
Brovjning  v.  Wright  (a)  that  a  general  covenant  for  title 
might  be  restrained  by  special  covenants  among  which  it 
occurred.     And  the  same  principle  was  again  deliberately 
asserted  shortly  afterwards  (in  a  case  to  the  particular  facts 
of  which  it  was  however  held  not  to  apply): — 

"  However  general  the  words  of  a  covenant  may  be  if  standing 
alone,  yet  if  from  other  covenants  in  the  same  deed  it  is  plainly  and 
irresistibly  to  be  inferred  that  the  party  could  not  have  intended  to 
use  the  words  in  the  general  sense  which  they  import,  the  Court  will 
limit  the  operation  of  the  general  words  "  (6). 

Similarly  the  eflfect  of  general  words  of  conveyance  is 
confined  to  property  of  the  same  kind  with  that  which  has 
been  specifically  described  and  conveyed  (c).  When  there 
is  a  specific  description  of  a  particular  kind  of  property, 
followed  by  words  which  prima  fade  would  be  sufficient 
to  include  other  property  of  the  same  kind,  it  has  been 
held  that  those  words  do  not  include  the  property  not 
specifically  described,  on  the  principle  expi^essio  unius  est 
exclusio  altcrius  {d). 


(a)  2  B.  &  P.  13,  26 :  but  it  was 
also  thought  the  better  coiuBtruction 
to  take  the  clause  in  question  as 
being  actually  part  of  a  special 
covenant,  and  so  no  general  cove- 
nant at  aXL 

(6)  ffeste  Y.  Stevenson,  3  B.  &  P. 
565,  574. 

(c)  Booke  v.  Lijrd  Keniington,  2 
K  &  J.  763,  771.  The  same  prin- 
ciple applies  to  general  words  in  the 
statement  of  a  company's  objects  in 
its  memorandum  of  association. 
Ashhury,  d'C.  Co.  v.  Riche,  L.  R.  7 
H.  L.  653. 

(d)  Denn  v.  Wilford,  8  Dow.  & 
Ry.  549.  The  case  was  a  curious 
one.      A  fine  had  been  levied  of 


(inter  alia)  twelve  messuages  and 
twenty  acres  of  land  in  Chelsea. 
The  conusor  Lad  less  than  twenty 
acres  of  land  in  Chelsea,  but  nine- 
teen messuages.  It  was  decided 
that  although  aU  the  messuages 
would  have  passed  under  the  general 
description  of  land  if  no  less  number 
of  messuages  had  been  mentioned, 
yet  the  mention  of  twelve  messuages 
prevented  any  greater  number  from 
passing  under  the  description  of 
land;  and  that  parol  evidence  was 
admiBsible  to  show  first  that  there 
were  in  fact  nineteen  messuages,  this 
being  no  more  than  was  necessary  to 
explain  the  nature  and  character 
(tf  the  property;  next  (as  a  oonse- 
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Obeerva-  Before  We  deal  with  the  following  heads  it  will  be 
^^^  °l  relevant  to  observe  that  the  questions  arising  under  them 
evidence  are  for  the  most  part  either  questions  of  evidence,  or  mixed 
ted^h  questions  of  evidence  and  construction.  This  demands 
^^  if^'  ^^^  preliminary  explanation. 

The  end  proposed  is  to  give  effect  to  the  true  intention 
of  the  parties  concerned. 

Intention  has  to  be  inferred  from  words,  or  conduct,  or 
both. 

In  making  these  inferences  conduct  must  generally  be 
interpreted,  and  words  may  often  be  interpreted,  by 
reference  to  other  relevant  circumstances  of  the  trans- 
action. 
Evidenoe  And  the  rules  which  guide  a  court  of  justice  in  deter- 
ffSn^on.  mining  of  what  things  it  may  take  notice  for  the  purpose 
of  such  inferences,  and  in  what  manner  such  things  may 
be  brought  to  its  notice — in  other  words,  what  facts  are 
relevant,  and  what  proof  of  such  facts  is  required — are 
rules  of  evidence  (a). 

A  rule  of  construction  Ls  a  rule  for  determining  the 
inference  to  be  drawn  from  a  fact  of  a  particular  class 
when  duly  brought  under  the  notice  of  the  Court  accord- 
ing to  the  rules  of  evidence — ^the  fact,  namely,  that  persons 
have  used  words  or  combinations  of  words  such  as  come 
within  the  general  proposition  affirmed  by  the  rule.  The 
hame  "  rule  of  construction  "  is  confined  by  general  usage 
to  rules  for  the  interpretation  of  written  documents  in 
matters  on  which,  in  the  absence  of  a  rule  prescribed  by 
authority,  there  might  exist  a  reasonable  doubt  Rules  of 
construction,  therefore,  are  in  practice  closely  connected 
with,  and  their  importance  is  much  aflFected  by,  rules  of 
evidence  (6). 

quence  of  the  construction  thereupon  L  Relevftncy  of  Facts.     Part  II. 

adopted  by  the  Court)  which  twelve  On  Proof. 

out  of  the  nineteen  meflsuaffes  were  [b)  Cp.  Mr.  F.  Y.  Hawkins'  re- 
intended.  And  see  further  tne  notes  marks  on  rules  of  construction  in 
to  Boe  y.  TranmarTf  2  Sm.  L.  C.  the  preface  to  his  Treatise  on  the 

(a)  See  the  arrangement  of  the  Construction  of  Wills. 
Indian  Evidence  Act,  1872.    Part 
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We  are  now  concerned  with  a  general  rule  of  evidence, 
and  the  modifications  effected  in  some  of  its  results  partly 
by  special  rules  of  con «^t ruction  and  partly  by  direct 
exceptions. 

The  principle  from  which  the  law  sets  out  is  one  almost  Meaning 
too  obvious  to  need  statins:,  beins:  that  on  which  we  daily  ^^  *^®  "^f 

.  «'  o  "^  as  to  parol 

act  in  all  the  transactions  of  life :  namely  that  men  are  to  evidence, 
be  taken  to  mean  what  they  say. 

The  next  step  is  of  a  somewhat  more  artificial  character, 
but  equally  founded  in  reason.  It  is  that  men  are  taken 
to  mean  what  they  have  chosen  to  say  deliberately  and  in 
a  permanent  form  rather  than  what  they  may  have  said  in 
hasty  or  less  considered  discourse.  Hence  the  general  rule 
that  evidence  of  an  oral  agreement  is  not  admissible  to 
contradict  tbe  terms  of  a  written  docuinent.  It  has  been 
thus  stated : "  The  law  prohibits  generally,  if  not  universally, 
the  introduction  of  parol  evidence  to  add  to  a  written 
agreement,  whether  respecting  or  not  respecting  land,  or 
to  vary  it "  (a).  "  If  A.  and  B.  make  a  contract  in  writing, 
evidence  is  not  admissible  to  show  that  A.  meant  some- 
thing different  from  what  is  stated  in  the  contract  itself, 
and  that  B.  at  the  time  assented  to  it.  If  that  sort  of 
evidence  were  admitted  every  written  document  weald  be 
at  the  mercy  of  witnesses  that  might  be  called  to  swear 
anything"  (6). 

In  the  absence  of  mistake  or  fraud,  or  a  verbal  agree-  Rule  of 
ment  having  been  acted  upon  (c),  the  same  rule  prevails  ®<l^*y- 
in  equity,  and  this  in  actions  for  specific  performance  as 
well   as   in   other  proceedings,  and  whether  the  alleged 


(a)  Martin  v.  Pycrofty  2  D.  M.  G. 
785,  796.  We  have  not  to  consider 
in  this  place  how  far  those  cases 
must  be  deemed  really  exceptional 
in  which  it  is  aUowed  to  be  shown 
that  a  custom  of  the  country,  or  of 
trade,  though  not  express^  ifl  in 
fact  part  of  the  contract. 

(6)  Per  Pollock,  C.  B.  Niehd  v. 
OodU,  10  Ex.  191,  194,  28  L.  J. 


Ex.  814.  See  also  Hotton  v.  Brovme, 
9  C.  B.  N.  S.  442,  30  L.  J.  C.  P. 
106;  ffalhfod  v.  Toung,  6  E.  A;  B. 
812,  26  L.  J.  Q.  B.  290. 

(c)  The  doctrine  of  equity  as  to 
part  performance  rests  on  a  prin- 
ciple analogous  to  estoppel  {Morphett 
V.  JoMM,  1  Swanst  172,  181)  and 
does  not  belong  to  our  present  sub- 
ject. 
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variation  is  made  by  a  contemporaneous  (a)  or  a  sub- 
sequent (6)  verbal  agreement.  "  Variations  verbally  agreed 
upon  .  .  .  are  not  sufficient  to  prevent  the  execution 
of  a  written  agreement,  the  situation  of  the  parties  in  all 
other  respects  remaining  unaltered  "  (c). 

When  a  question  arises  as  to  the  construction  of  a 
written  instrument  as  it  stands,  parol  evidence-  is  not 
admissible  (and  was  always  inadmissible  in  equity  as  well 
as  at  law)  to  show  what  was  the  intention  of  the  parties. 
It  is  otherwise,  as  we  shall  ^ presently  see,  where  it  is 
sought  to  rectify  the  instrument.  And  therefore  the 
Court  has  in  the  same  suit  refused  to  look  at  the  same 
evidence  for  the  one  purpose  and  taken  it  into  account  for 
the  other  {d). 
Apparent  It  is  no  real  exception  to  this  rule  that  though  "  evidence 
at  law  and  to  vary  the  terms  of  an  agreement  in  writing  is  not 
in  eqmty.  admissible,"  yet  "  evidence  to  show  that  there  is  not  an 
agreement  at  all  is  admissible,"  as  where  the  operation  of 
a  writing  as  an  agreement  is  conditional  on  the  approval 
of  a  third  person  {e).  "  A  written  contract  not  under  seal 
is  not  the  contract  itself,  but  only  evidence — the  record  of 
the  contract.  When  the  parties  have  recorded  their 
contract,  the  rule  is  that  they  cannot  alter  or  vary  it  by 


(a)  Omerod  v.  ffardman,  5  Ves. 
722,  730.  Lord  St.  Leonards  (V. 
&  P.  168)  Bays  this  cannot  be 
deemed  a  genenl  role :  but  see  Eill 
V.  WUtorh  8  Ch.  888;  per  Mellish, 
L.  J.  at  p.  899. 

(b)  Price  v.  Dyer,  17  Ves.  856; 
Robinaon  v.  Page,  3  Buss.  114,  121. 
But  a  subsequent  waiver  by  parol, 
if  complete  and  unconditional,  may 
be  a  good  defence ;  ib. :  Ooman  v. 
Sali^mry,  1  Yem.  240.  And  cp. 
6  Yes.  387  a,  note.  Qii.  if  not  also 
at  law,  if  the  contract  be  not  under 
seal :  see  Chitty  on  Contracts,  707 
(8th  ed.) ;  Dart,  Y.  &  P.  970.  Mr. 
Dart's  statement  seems  too  positive, 
for  the  case  of  Noble  v.  Ward  (L.  B. 
2  Ex.  135)  does  not  prove  that  "  a 
verbal  wuver  of  a  written  agi*eement 
is  no  defence  at  Uw"  but  only  that 


a  new  verbal  agreement  intended  to 
supersede  an  existing  contract,  but 
by  reason  of  the  Statute  of  Frauds 
incapable  of  being  enforced,  cannot 
operate  as  a  mere  rescission  of  the 
former  contract;  the  ground  being 
that  there  is  nothing  to  show  any 
intention  of  the  parties  to  rescind 
the  first  contract  absolutely. 

(c)  Price  v.  Dyer,  17  Yes.  at  p. 
364 ;  C^wet  v.  Higginton,  1  Yes.  & 
B.  524,  where  it  was  held  (1)  that 
evidence  was  not  admissible  to  ex- 
plain, contradict,  or  vary  the  written 
agreement,  but  (2)  that  the  written 
agreement  was  too  ambiguous  to  be 
enforced. 

{d)  Bradford  v.  Homney,  30  Beay. 
431. 

(e)  Pym  v.  Campbdl,  6  £.  &  B. 
370,  874,  SI6  L.  J.  Q.  B.  277. 
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parol  evidence.  They  put  on  paper  what  is  to  bind  them, 
and  so  make  the  written  document  conclusive  evidence 
between  thein.  But  it  is  always  open  to  the  parties  to 
show  whether  or  not  the  written  document  is  the  binding 
record  of  the  contract "  (a). 

"The  rules  excluding  parol  evidence  have  no  place  in 
any  inquiry  in  which  the  Court  has  not  got  before  it  some 
ascertained  paper  beyond  question  binding  and  of  full 
effect ''  (b). 

So  in  Jeinna  v.  Bemdge  (c)  it  was  held  that  a  docu- 
ment purporting  to  be  a  written  transfer  of  a  contract  for 
the  purchase  of  lands  "  was  .  .  not  a  contract  valid  and 
operative  between  the  parties  but  omitting  (designedly  or 
otherwise)  some  particular  term  which  had  been  verbally 
agreed  upon,  but  was  a  mere  piece  of  machinery  .  . 
subsidiary  to  and  for  the  purposes  of  the  verbal  and  only 
real  agreement*'  And  since  the  object  of  the  suit  was  not 
to  enforce  the  verbal  agreement,  nor  "  any  hybrid  agree- 
ment compounded  of  the  written  instrument  and  some 
terms  omitted  therefrom,"  but  only  to  prevent  the  defen- 
dant from  using  the  written  document  in  a  manner  in- 
consistent with  the  real  agreement,  there  was  no  difficulty 
raised  by  the  Statute  of  Frauds,  "  which  does  not  make 
any  signed  instrument  a  valid  contract  by  reason  of  the 
signature,  if  it  is  not  such  according  to  the  good  faith  and 
real  intention  of  the  parties."  K  it  appears  that  a  docu- 
ment signed  by  the  parties,  and  apparently  being  the 
record  of  a  contract,  was  not  in  fact  intended  to  operate 
as  a  contract,  then  "  whether  the  signature  is  or  is  not  the 
result  of  a  mistake  is  immaterial "  {(1), 

We  shall  see  however  that  the  heads  now  to  be  dis-  Real  ex. 

(a)  Pep  Bramwell,  B.     Wake  v.  (d)  Per  Bramwell,  B.     Rogers  v. 

Harr&py  6  H.  &  N.  at  p.  775,  80  L.  HadUy,  2  H.  &  C.  227,  249, 32  L.  J. 

J.  Ex.  at  p.  277.  Ex.  2il.     In  this  case  there  was  "  a 

(6)  Ouardkotuev,  JSlacl'bvmfJj.  R.  real  contract  not  in  writing  and  a 

1  P.  A;  D.  109,  115.    And  see  per  paper  prepared  in  order  to  comply 

Page  Wood,  V.-C.  in  Druiffy.  Lord  with  some  form,  which  was  stated  at 

Parker,  5  £q.  181,  137.  the  time  to  contain  a  merely  nominal 

(r)  8  Ch.  861,  859,  860*  price." 
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ceptions  in  cussed   present  two   classes   of  really  exceptional   cases 
equity.       recognized  by  equity. 

Artificial  First,  those  in  which  equity  applies  to  instruments  of 
oonrtnic-  certain  kinds  rules  of  construction  which  (as  regards  the 
tion:  origin  actual  terms  of  the  instruments)  are  highly  artificial,  so 
them.  artificial,  indeed,  that  they  come  to  much  the  same  thing 
as  presuming  a  verbal  agreement  inconsistent  with  and 
operating  to  vary  the  written  agreement 

The  ground  on  which  these  rules  were  established  (or 
at  any  rate  which  in  modem  times  has  been  relied  on  to 
account  for  them)  was  that  the  manner  in  which  the  parties 
had  expressed  their  intention  did  not  correspond  with  their 
true  intention.  We  must  therefore  consider  the  cases 
governed  by  the  rules  in  que«Uon  to  have  been  originally 
cases  of  relief  against  raistakca  expression.  But  since  the 
doctrine  of  equity  has  been  fixed  and  uniform  they  have 
practically  ceased  to  have  any  such  nature.  For  persons 
who  make  contracts  are  presumed  to  know  the  law  of  the 
land,  including  the  law  administered  by  courts  of  equity ; 
and  therefore  they  miist  be  presumed  to  know  that  if  the 
nature  of  the  contract  and  the  terms  used  in  framing  it 
fall  within  the  scope  of  these  peculiar  rules  which  have 
now  become  fixed  rules  of  construction,  the  contract  will 
be  interpreted  accordingly.  And  in  fact  they  generally 
do  know  this,  and  use  the  accustomed  expressions  for  the 
very  reason  that  they  have  acquired  a  definite  artificial 
meaning  in  courts  of  equity.  It  seems  proper,  on  account 
of  the  origin  of  these  equitable  rules,  to  say  something  of 
them  in  this  place,  though  not  to  go  into  details  belonging 
to  the  fuller  treatment  of  the  special  departments  affected 
by  them. 
Limited  In  the  other  class  of  exceptional  cases,  which  form  the 
^°^^^  last  division  of  the  subject,  courts  of  equity  have  admitted 
evidence  oral  evidence,  for  certain  purposes  and  under  certain  limi- 
J^l^  tations,  to  show  that  by  reason  of  a  mistake  the  terms  of 
contract  ^  written  instrument  fail  to  express  the  real  intention  of 
the  parties,  and  that  the  real  agreement  is  different  from 
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the  written  agreement.     It  will  be  obvious  from  the  fore- 
going  remarks  that  this  class  originally  included  the  last. 
We  proceed  to  consider  the  topics  thus  indicated. 


2.  Peculiar  'indes  of  Construction  in  Equity, 

The  material  exceptions  to  the  rule  that  contracts  are 
construed  alike  at  common  law  and  in  equity  are — 

A.  Restricted  construction  of  general  words,  and  espe- 

cially of  releases. 

B.  Stipulations  as  to  time, 
c.  Penalties. 

A.  Resbnction  of  Qeneral  Words,  Rertricted 

constmc- 

We  have  seen  that  courts  both  of  law  and  of  equity  have  tion  of 
assumed  a  power  to  put  a  restricted  construction-on  general  ^^g 
words  when  it  appears  on  the  face  of  the  instrumient  that  J^®^ 
it  cannot  have  been  the  real  intention  of  the  parties  that  than  by 
they  should  be  taken  in  their  apparent  general  sense.  Sw^we- 

.  Courts  of  equity  went  farther,  and  did  the  like  if  the  cially  in 
same  conviction  could  be  arrived  at  by  evidence  external  ^"^ 
to  the  instrument.  Thus  general  words  of  conveyance  (a) 
and  an  unqualified  covenant  for  title  (6),  though  not 
accompanied  as  in  Brovming  v.  Wright  (c)  by  other 
qualified  covenants,  have  been  restrained  on  proof  that 
they  were  not  meant  to  extend  to  the  whole  of  their 
natural  import. 

This  jurisdiction,  in  modem  times  a  well  established 
one,  is  exercised  chiefly  in  dealing  with  releases.  "  The 
general  words  in  a  release  are  limited  always  to  that  thing 
or  those  things  which  were  specially  in  the  contemplation 
of  the  parties  at  the  time  when  the  release  was  given  "  (d). 

(a)  Thomas  r.  Davit,  1  Diok.  801.  mistake  or  fraud  being  made  ont, 

(6)  Ooldeot  V.  ffm,  1  Cha.  Oa.  15,  which   is    quite    contrary   to    the 

ted  qu,  for  the  case  looks  very  like  modem  rale. 

admitting  oontemporaneoos  oonyer-  (c)  2B.  ft  P.  18.    SuprOjV,  469 

sation  to  vary  the  effect  of  a  solemn  (cQ  Per  Lord  Westbuiy,  £,  db  S. 

instrument,  and  that  withont  any  W»  Ry.  Co,  v.  Btaehmore,  L.  B.  4 
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'V  1^^  the  proposition  that  in  equity  *'a  release 

X    "  .^.^^i  V '>^i'^trutHl  as  applying  to  something  of  which 

^■^  '    '.     ov^vuting  it  was  ignorant"  (a).     There  is   at 

.  A  ixNison  to  think  that  it  matters  not  whether 

^^^y^mx^  was  caused   by  a  mistake  of  fact  or  of 


w    ly^ioular  a  release  executed  on  the  footing  of  accounts 

' '  nnt  '^y  ^'^  other  party,  and  assuming  that  they  are 

vtNNib*  rendered,  may  be  set  aside  if  those  accounts  are 

:xx\*>oreil  to  contain  serious  errors.     It  would  be  other- 

^'^x*  however  if  the  party  had  examined   the  accounts 

v.^^ijjolf  and  acted  on  his  own  judgment  of  their  correct- 

iuvc*«     An  important  application  of  this  doctrine  is  in  the 

^^ttloment  of  partnership  affairs  between  the  represen- 

t,Htives  of  a  deceased  partner  (especially  when  they  are 

ODutinuing  partners)  and  the  persons  beneficially  interested 

in  his  estate  (c). 

A  releasor,  however,  cannot  obtain  relief  if  he  has  in  the 
meanwhile  acted  on  the  arrangement  as  it  stands  in  such  a 
way  that  the  parties  cannot  be  restored  to  their  former 
position  {d), 

B.  Sti^pvlations  as  to  Tinie. 

It  is  a  familiar  principle  that  in  all  cases  where  it  is 
sought  to  enforce  contracts  consisting  of  reciprocal  promises, 
and  "  where  the  plaintiff  himself  is  to  do  an  act  to  entitle 
himself  to  the  action,  he  must  either  show  the  act  done, 
or  if  it  be  not  done,  at  least  that  he  has  performed  every- 
thing that  was  in  his  power  to  do  "  (e). 


»M 


H.  L.  at  p.  628 ;  q).  Lind4>  v.  Lindo, 
1  Beav.  496,  606 ;  Fartwdi  v.  Cokert 
dted  2  Mer.  858 ;  Dav.  Gonv.  6.  pt. 
2.  622—4. 

848,  SOL.  J.  Ex.193, 
a  case  of  equitable 
er  the  C.  L.  P.  Act, 
9  that  Act  courts  of 
ilow  a  release  to  be 
jatisfied  that  a  court 
set  it  aside  :PAia»pf 


V.  ClageU,  11  M.  &.  W.  84. 

(6)  See  the  cases  considered  at 
pp.  422  above. 

(c)  MiJllar  v.  Oraig,  6  Beav.  488; 
Lindley,  2.  969. 

(rf)  SkUheck  v.  HilUm,  2  Eq.  587, 
but  qu,  whether  the  principle  was 
rightly  applied  in  the  psirticular 
case. 

(e)  Notes  to  PeeUn  v.  OpU,  2 
Wms.  Saund^  748. 
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Accordingly,  when  by  the  terms  of  a  contract  one  party 
is  to  do  something  at  or  before  a  specified  time^  and  when 
he  fails  to  do  such  thing  within  that  time,  he  could  not 
afterwards  claim  the  performance  of  the  contract  if  the 
stipulation  as  to  time  were  construed  according  to  its 
literal  terms.  The  rule  of  the  common  law  was  that 
"  time  is  always  of  the  essence  of  the  contract.  When  any 
time  is  fixed  for  the  completion  of  it,  the  contract  must  be 
completed  on  the  day  specified,  or  an  action  will  lie  for  the 
breach  of  it  "  (a). 

The  rule  of  equity,  which  now  is  the  general  rule  of 
English  jurisprudence,  is  to  look  at  the  whole  scope  of  the 
transaction  to  see  whether  the  parties  reaUy  meant  the 
time  named  to  be  of  the  essence  of  the  contract.  And  if 
it  appears  that,  though  they  named  a  specific  day  for  the 
act  to  be  done,  that  which  they  really  contemplated  was 
only  that  it  should  be  done  within  a  reasonable  time;  then 
this  view  will  be  acted  upon,  and  a  party  who  according  to 
the  letter  of  the  contract  is  in  default  and  incompetent  to 
enforce  it  will  yet  be  allowed  to  enforce  it  in  accordance 
with  what  the  Court  considers  its  true  meaning. 

"  Courts  of  Equity  liave  enforced  contracts  specifically,  where  no 
action  for  damages  could  be  maintained;  for  at  law  the  party 
plaintiff  must  have  strictly  performed  his  part,  and  the  inconvenience 
of  insisting  upon  that  in  all  cases  was  sufficient  to  i-equire  the 
interference  of  courts  of  equity.  They  dispense  with  that  which 
would  make  compliance  with  what  the  law  requires  oppressive,  and 
in  various  cases  of  such  contracts  they  are  in  the  constant  habit  of 
relieving  the  man  who  has  acted  fairly,  though  negligently.  Thus  in 
the  case  of  an  estate  sold  by  auction,  there  is  a  condition  to  forfeit 
the  deposit  if  the  purchase  be  not  completed  within  a  certain  time  ; 
yet  the  Court  is  in  the  constant  habit  of  relieving  against  the  lapse 
of  time :  and  so  in  the  case  of  mortgages,  and  in  many  instances, 
relief  is  given  against  mere  lapse  of  time  where  lapse  of  time  is  not 
essential  to  the  substance  of  the  contract." 

So  said  Lord  Redesdale  in  a  judgment  which  has  taken 

(a)  PofrUn  v.  ThoTM^  16  Beav.  59,  65. 
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a  classical  rank  on  this  subject  (a).  Contracts  between 
vendors  and  purchasers  of  land  are  however  the  chief  if 
not  the  only  class  of  cases  to  which  the  rule  has  been 
habitually  applied  (6). 

Ab  to  It  was  once  even  supposed  that  parties  could  not  make 

S^i^ihe  ^™^®  ^^  ^^^  essence  of  the  contract  by  express  agreement ; 
essence  of  but  it  is  now  perfectly  settled  that  they  can,  the  question 
jg^^'  being  always  what  was  their  true  intention  (c),  or  rather 
"what  must  be  judicially  assumed  to  have  been  their 
intention"  (d),  "If  the  parties  choose  even  arbitrarily, 
provided  both  of  them  intend  to  do  so,  to  stipulate  for  a 
particular  thing  to  be  done  at  a  particular  time,"  such  a 
stipulation  is  efiectual.  There  is  no  equitable  jurisdiction 
to  make  a  new  contract  which  the  parties  have  not 
made  (e).  The  fact  that  time  is  not  specified,  or  not  so 
specified  as  to  be  of  the  essence  of  the  contract,  does  not 
affect  the  general  right  of  either  party  to  require  com- 
pletion on  the  other  part  within  a  reasonable  time,  and 
give  notice  of  his  intention  to  rescind  the  contract  if  the 
default  is  continued  (/) :  as  on  the  other  hand  conduct  of 
the  party  entitled  to  insist  on  time  as  of  the  essence  of  the 
contract,  such  as  continuing  the  negotiations  without  an 
express  reservation  after  the  time  has  past,  may  operate 
as  an  implied  waiver  of  his  right  (g).  In  mercantile  con- 
tracts the  presumption,  if  any,  is  that  time  where  specified 
is  an  essential  condition  Qi),    The  principles  of  our  juris- 


(a)  Lennon  v.  NappcVf  2  Sch.  & 
L.  684,  cited  by  Ejolight  Bruoe,  L. 
J.  Rohtrts  V.  Berry f  3  D.  M.  G.  at 
p.  289,  and  again  adopted  by  the  L. 
J.J.  in  TiUey  v.  ThomMy  3  Oh.  61. 

(6)  See  per  Cotton,  L.  J.,  4  C.  P. 
D.  atp.  249. 

(c)  Sdxm  V.  Slade,  7  Vea.  266, 
275,  and  notes  to  that  case  in  2  Wh. 
&  T.  L.  C;  Pa/rhm  v.  Thorold, 
supra. 

(d)  Grove,  J.  in  Patrick  v.  MUtier, 
2  C.  P.  D.  842,  848. 

(e)  Per  Alderson,  B.  ffipwell  v. 
Knight,  1  Y.  &  C.  (Ex.)  415.    And 


see  the  observations  of  Kindersley, 
V.-C.  to  the  same  effect  in  OcJeden 
V.  Pike,  34  L.  J.  Ch.  620. 

(/)  This  is  the  true  and  only 
admiijinble  meaning  of  the  state- 
ment that  time  can  be  made  of  the 
essence  of  a  contract  by  subsequent 
express  notice.  Per  Fry,  J.  Orten 
V.  Sevin,  18  Cb.  D.  589,  599 ;  per 
Turner,  £.J.  WHUaims  v.  GlcnUm, 
1  Ch.  200,  210. 

iff)  Wd>b  Y.  ffughes,  10  Eq.  281: 
and  see  note  (6),  next  page. 

(A)  Per  Cotton,  L.J.  lUuter  v. 
Saia,  4  0.  P.  D.  at  p.  249. 
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prudence  on  this  head  axe  well  embodied  by  the  language 
of  the  Indian  Contract  Act,  s.  55 : 

When  a  party  to  a  contract  promises  to  do  a  certain  thing  at  Indian 
or  before  a  specified  time,  or  certain  things  at  or  before  specified  Contract 
times,  and  fails  to  do  any  such  thing  at  or  before  the  specified  ^^^ 
time,  the  contract,  or  so  much  of  it  as  has  not  been  performed, 
becomes  voidable,  at  the  option  of  the  promisee,  if  the  intention 
of  the  parties  was  that  time  should  be  of  the  essence  of   the 
contract. 

[The  Court  may  infer  &om  the  nature  of  a  contract,  even  though 
no  time  be  specified  for  its  completion,  that  time  was  intended 
to  be  of  its  essence  to  this  extent,  that  the  contracting  party  is 
bound  to  use  the  utmost  diligence  to  perform  his  part  of  the  con- 
tract] (a). 

If  it  was  not  the  intention  of  the  parties  that  time  should  be  of 
the  essence  of  the  contract,  the  contract  does  not  become  voidable  by 
the  failure  to  do  such  tlung  at  or  before  the  specified  time  ;  but  the 
promisee  is  entitled  to  compensation  from  the  promisor  for  any  loss 
occasioned  to  him  by  such  &ilure. 

If  in  case  of  a  contract,  voidable  on  account  of  the  promisor'd 
failure  to  perform  his  promise  at  the  time  agreed,  the  promisee 
accepts  performance  of  such  promise  at  any  time  other  than  that 
agreed,  the  promisee  cannot  claim  compensation  for  any  loss  occa- 
sioned by  the  non-performance  of  the  promise  at  the  time  agreed, 
imless,  at  the  time  of  such  acceptance,  he  gives  notice  to  the  promisor 
of  his  intention  to  do  so  (&). 

C.  Relief  against  PenoMies. 

In  like  manner  penal  provisions  inserted  in  instruments  Belief 
to  secure  the  payment  of  money  or  the  performance  of  ^^Jj^^ 
contracts  vrill  not  be  literally  enforced,  if  the  substantial  espedally 
performance  of  that  which  was  really  contemplated  can  be  gages, 
otherwise  secured  (c).     The  most  important  application  of 
this  principle  is  in  the  jurisdiction  of  equity  concerning 
mortgages.    A  court  of  equity  treats  the  contract  as  being 


(a)  Mcu^yryde  v.  Weektt,  22  Beav.  J.  Upperton  v.  NickoUon,  Q  Cbu  at 

5S3  (contract  for  a  lease  of  working  p.  443.     And  see  Dart,  V.  k  P. 

mines).  424. 

(6)  "  It  constantly  happens  that  (c)  In  addition  to  the  authorities 

an  objection  is  waived  by  the  con-  cited  below  see  the  later  case  of  En 

duct  of  the  parties,"  per  James,  L.  parte  i^u/«e,  8  Ch.  1022. 


480  MISTAKE. 

ill  substance  a  security  for  the  reimyment  of  money 
advanced,  and  that  portion  of  it  which  gives  the  estate  to 
the  mortgagee  as  mere  form,  "  and  accordingly,  in  direct 
violation  of  the  [form  of  the]  contract,"  it  compels  the 
mortgagee  to  reconvey  on  being  repaid  his  principal, 
interest,  and  costs  (a).  Here  again  the  original  ground  on 
which  equity  interfered  was  to  carry  out  the  true  inten- 
tion of  the  parties.  But  it  cannot  be  said  here,  as  in  the 
case  of  other  stipulations  as  to  time,  that  everything 
depends  on  the  intention.  For  the  general  rule  "  once  a 
mortgage,  and  always  a  mortgage  *'  cannot  be  superseded 
by  any  express  agreement  so  as  to  make  a  mortgage  abso- 
lutely irredeemable  (6).  However  limited  restrictions  on 
the  mutual  remedies  of  the  mortgagor  and  mortgagee,  as 
by  making  the  mortgage  for  a  term  certain,  are  allowed 
and  are  not  uncommon  in  practice.  Also  there  may  be 
such  a  thing  as  an  absolute  sale  with  an  option  of  re- 
purchase on  cei*tain  conditions  ;  and  if  such  is  really  the 
nature  of  the  transaction,  equity  will  give  no  relief  against 
the  necessity  of  observing  those  conditions  (c). 

"  That  this  Court  will  treat  a  transaction  as  a  mortgage, 
although  it  was  made  so  as  to  bear  the  appearance  of  an 
absolute  sale,  if  it  appears  that  the  parties  intended  it  to 
be  a  mortgage,  is  no  doubt  true  "  (d),  "  But  it  is  equally 
clear,  that  if  the  parties  intended  an  absolute  sale,  a 
contemporaneous  agreement  for  a  repurchase,  not  acted 
upon,  will  not  of  itself  entitle  the  vendor  to  redeem  "  (e). 
General  The  manner  in  which  equity  deals  with  mortgage  trans- 
actions is  but  one  consequence  of  a  more  general  proposition, 
which  is  this :  that 


(a)  Per  Romilly,  M.  R.  Parkin  M.  606. 

V.  ThorMt  16  Beav.  59,  68 ;  and  (d)  See  Doitglat  v.  CftdverwtU,  31 

see  Lord  Bedesdale's  judgment  in  L.  J.  Gh.  543  ;  and  so  also  at  com< 

Lennon  v.  NappeTf  supra.  mon  law,  Oardner  v.  Oasenove,  1  H. 

(6)  Howard  v.  Harris,   1   Vem.  '   &  N.  428,  485,  488,  26  L.  J.  Ex.  17, 

190 ;  Cotodry  v.  Day,  1  Gifif,  816,  19,  20. 

y  ce  reporter's  note  at  p.  828 ;  1  Oh.  (e)  Per     Lord    Cottenham,    C. 

Ca.  141.  Williams  v,  (hem,  5  M.  &  Or.  803, 


rule. 


(e)  Davis  v.  Thcmas,  1  Russ.  &      806. 
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^'  Where  there  is  a  debt  actually  due,  and  in  respect  of  that  debt 
a  security  is  given,  be  it  by  way  of  mortgage  or  be  it  by  way  of 
stipulation  fhat  in  case  of  its  not  being  paid  at  the  time  appointed 
a  larger  sum  shall  become  payable,  and  be  paid,  in  either  of  those 
cases  Equity  regards  the  security  that  has  been  given  as  a  mere 
pledge  for  the  debt,  and  it  will  not  allow  either  a  forfeiture  of  the 
property  pledged,  or  any  augmentation  of  the  debt  as  a  penal  provi- 
sion, on  the  ground  that  Equity  regards  the  contemplated  forfeiture 
which  might  take  place  at  law  with  reference  to  the  estate  as  in  the 
nature  of  a  penal  provbiou,  against  which  Equity  will  relieve  when 
the  object  in  view,  namely,  the  securing  of  the  debt,  is  attained,  and 
regarding  also  the  stipulation  for  the  payment  of  a  larger  sum  of 
money,  if  the  sum  be  not  paid  at  the  time  it  is  due,  as  a  penalty  and 
a  forfeiture  against  which  Equity  will  relieve  "  (a). 

This  applies  not  only  to  securities  for  the  payment  of 
money  but  to  all  cases  "where  a  penalty  is  inserted 
merely  to  secure  the  enjoyment  of  a  collateral  object "  (6). 
In  all  such  cases  the  penal  sum  was  originally  recoverable 
in  full  in  a  court  of  law,  but  actions  brought  to  recover 
penalties  stipulated  for  by  bonds  or  other  agreements,  and 
land  conveyed  by  way  of  mortgage,  have  for  a  long  time 
been  governed  by  statutes  (c). 

It  would  lead  us  too  far  beyond  our  present  object  to 
discuss  the  cases  in  which  the  question,  often  a  very  nice 
one,  has  arisen,  whether  a  sum  agreed  to  be  paid  upon  a 
breach  of  contract  is  a  penalty  or  liquidated  damages. 
It  may  be  noted  however  in  passing  that  "the  words 
liquidated  damages  or  penalty  are  not  conclusive  as  to 
the  character  of  the  sum  stipulated  to  be  paid."  This 
must  be  determined  from  the  matter  of  the  agreement  (d). 


(a)  Per  Lord  Hatberley,  C. 
Thompson  v.  Hudson,  L.  R.  4  H.  L. 
1,15. 

(6)  Per  Lord  Thurlow,  Sloman  v. 
WaUtr,  2  Wh.  &  T.  L.  C.  1094. 

(c)  As  to  oommon  money  bonds : 
4  &  5  Anne,  c.  16,  b.  13 ;  C.  L.  P. 
Act  1860  (23  &  24  Vict.  c.  126),  s. 
25.  As  to  other  bonds  and  agree- 
mentB:  8  &  9  Wm.  3,  c  11,  s.  8. 
The  statutes  are  collected  and  re- 
viewed  in  Pretton  v.  DaniOy  L.  R. 
8  Ex.  19.    A  mortgagee  suing  in 


ejectment,  or  on  a  bond  given  as 
collateral  security,  may  be  compelled 
by  rule  of  Court  to  reconvey  on 
payment  of  principal,  interest,  and 
costs.  7  Geo.  2,  c.  20;  C.  L.  P. 
Act,  1862  (15  &  16  Vict.  c.  76)  s. 
219.  Bonds  of  the  kind  last  men- 
tioned  hardly  occur  in  modem  prac- 
tice. 

(cQ  Per  Bramwell,  B.  BdU  v. 
BurcK  4  H.  &  N.  606, 511,  28  L.  J. 
Ex.  267,  271.  The  latest  cases  on 
this  subject  are — Lea  v.  WMtakevj 

I  I 
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Defenoe 

against 

specific 

]>erfonii- 

ance. 


Town- 
shend  v. 
Stan- 
groom. 


3.  Peculiar  Defences  and  Remedies  derived  fromi 
Equity.  • 

A.  Defeiice  against  Specific  Performance, 

When  by  reason  of  a  mistake  {e.g,  omitting  some  terms 
which  were  part  of  the  intended  agreement)  a  contract 
in  writing  fails  to  express  the  real  meaning  of  the  parties, 
the  party  interested  in  having  the  real  and  original  agree- 
ment adhered  to  {e.g.  the  one  for  whose  benefit  the  omitted 
term  was)  is  in  the  following  position. 

If  the  other  party  sues  him  for  the  specific  performance 
of  the  contract  as  expressed  in  writing,  it  will  be  a  good 
defence  if  he  can  show  that  the  written  contract  does  not 
represent  the  real  agreement :  and  this  whether  the  con- 
tract is  of  a  kind  required  by  law  to  be  in  writing  or  not. 
Thus  specific  performance  has  been  refused  where  a  clause 
had  been  introduced  by  inadvertence  into  the  conti'act(a). 
It  is  sometimes  said  with  reference  to  cases  of  this  class 
that  the  remedy  of  specific  performance  is  discretionary* 
But  this  means  a  judicial  and  regular,  not  an  arbitrary 
discretion.  The  Court  "  must  be  satisfied  that  the  agree- 
ment would  not  have  been  entered  into  if  its  true-  effect 
had  been  understood  "  (a). 

On  the  other  hand  a  party  cannot,  at  all  events  where 
the  contract  is  required  by  law  to  be  in  writing,  come 
forward  as  plaintiff  to  claim  the  performance  of  the  real 
agreement  which  is  not  completely  expressed  by  the 
written  contract.  Thus  in  the  case  of  Toiimsliend  v. 
Stangroom  (b)  (referred  to  by  Lord  Hatherley  when  V.-C. 
as  perhaps  the  best  illustration  of  the  principle)  (c)  there 
were  cross  suits  (d),  one  for  the  specific  performance  of  a 


L.  R.  8  C.  Pi  78,  Magee  v.  LaveU, 
L.  R.  9  C.  P.  107 ;  Ex  parU  D'Ah 
teyrac,  15  £q.  86  ;  Ex  parte  Oappei-f 
i  Ch.  D.  724.  In  the  Indian  Con- 
tract Act  the  knot  is  cut  by  abolish- 
ing the  distinction  altogether:  see 
8.  74. 
(a)  WiUion  ▼,  M<mUm^  4  D.M. 


G.  230,  240. 

(6)  6  Ves.  328* 

(c)  Wood  V.  Scarth,  2  K.  &  J.  33, 
42. 

{d)  Under  the  Judicature  Acta 
there  would  be  an  action  and 
counter-claim. 
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written  agreement  as  varied  by  an  oral  agreement,  the 
other  for  specific  performance  of  the  written  agreement 
without  variation:  and  the  fact  of  the  parol  variations 
from  the  written  agreement  being  established,  both  suits 
were  dismissed.  And  the  result  of  a  plaintiff  attempting 
to  enforce  an  agreement  with  alleged  parol  variations,  if 
the  defendant  disproves  the  variations  and  chooses  to 
abide  by  the  written  agreement,  may  be  a  decree  for  the 
specific  performance  of  the  agreement  as  it  stands  at  the 
plain tiflf's  cost  (a). 

But  it  is  open  to  a  plaintiiF  to  admit  a  parol  addition  or 
variation  made  for  the  defendant's  benefit,  and  so  enforce 
specific  performance  which  the  defendant  might  have 
successfully  resisted  if  it  had  been  sought  to  enforce  the 
written  agreement  simply..  This  was  settled  in  Martin  v. 
Pycroft  (6) :  "  The  decision  of  the  Court  of  Appeal  pro- 
ceeded on  the  ground  that  an  agreement  by  parol  to  pay 
200Z.  as  a  premium  f or  .  .  a  lease  [for  which  there  was  a 
complete  agreement  in  writing  not  mentioning  the  pre- 
mium] was  no  ground  for  refusing  specific  performance  of 
the  written  agreement  for  the  lea^e,  where  the  plaintiflF 
submitted  by  his  bill  to  pay  the  200Z.  That  case  intro- 
duced no  new  principle  as  to  the  admissibility  of  parol 
evidence  "  (c). 

It  is  to  be  observed  (though  the  observation  is  now  BeUtion 


(a)  Sec  Higginson  v.  Clowes,  15 
Yes.  516,  525;  and  such,  it  is  sub- 
mitted, IS  the  real  effect  of  Fife  v. 
Clayton,  13  Yes.  546,  s.  c.  more  fully 

fiven  1  C.  P.  Cooper  (temp.  Cotten- 
am)  351 :  the  different  statement 
In  Dart,  Y.  &  P.  1116,  appears  on 
examination  to  be  hardly  borne  out 
by  either  report,  and  is  at  all  events 
not  consistent  with  TownaTiend  v. 
Stangroonif  or  with  the  general  doc- 
trine of  the  Court.  In  this  case 
Lord  Eldon  laid  hold  on  the  plain- 
tiff's attempt  to  set  up  a  variation, 
combined  with  an  offer  in  general 
terms  to  perform  the  agreement,  as 
amounting  to  an  offer  to  perform 
whatever  the  Court  might  consider 


the  real  agreement,  perhaps  even  if 
established  by  evidence  which  would 
otherwise  have  been  admissible  only 
by  way  of  defence.  But  after  a 
plaintiff  has  failed  to  support  his 
own  construction  of  an  agreement 
which  the  Court  thinks  ambiguous, 
he  cannot  take  advantage  of  such 
an  offer  contained  in  his  own  plead- 
ings "to  take  up  the  other  construc- 
tion which  the  defendant  was  at  one 
time  willing  to  have  performed  :'* 
Clowes  ▼.  Higginson,  1  Yes.  &  B. 
524,  535. 

(6)  2  D.  M.  G.  785. 

(c)  Per  Stuart,  Y.-C.  Price  v.  Leg, 
i  Giff.  at  p.  258. 

Il2 
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doc^  familiar)  that  these  doctrines  are  in  principle  independent 
to  statute  of  the  Statute  of  Frauds  (a).  What  the  fourth  section  of 
o!  Fraud*,  ^^j^^  Statute  of  Frauds  says  is  that  in  respect  of  the  matters 
comprised  in  it  no  agreement  not  in  writing  and  duly 
signed  shall  be  sued  upon.  This  in  no  way  prevents  either 
party  from  showing  that  the  wiiting  on  which  the  other 
insists  does  not  represent  the  real  agreement ;  it  is  only 
when  the  real  agreement  cannot  be  positively  established 
by  a  writing  which  satisfies  the  requirements  of  the  statute 
that  the  statute  interferes.  Then  there  is  nothing  which 
can  be  enforced  at  all.  The  writing  cannot,  because  it  is 
not  the  real  agreement ;  nor  yet  the  real  agreement,  be- 
cause it  is  not  in  writing.  A  good  instance  of  this  state 
of  things  is  PiHce  v.  Ley  (b).  The  suit  was  brought 
mainly  to  set  aside  the  written  agreement,  and  so  far 
succeeded.  It  appears  not  to  have  been  seriously  attempted 
to  insist  upon  the  real  agreement  which  had  not  been  put 
into  writing. 

B.  Rectification  of  Installments, 

When  the  parties  to  an  agreement  have  determined  to 
embody  their  common  intention  in  the  appropriate  and 
conclusive  form,  and  the  instrument  meant  to  eflFect  this 
purpose  is  by  mistake  so  framed  as  not  to  express  the  real 
intention  which  it  ought  to  have  expressed,  it  is  possible 
in  many  cases  to  correct  the  mistake  by  means  of  a  juris- 
diction formerly  peculiar  to  courts  of  equity,  and  still 
reserved,  as  a  matter  of  procedure,  to  the  Chancery 
Division. 

Courts  of  equity  "assume  a  jurisdiction  to  reform  in- 
struments, which,  either  by  the  fraud  or  mistake  of  the 
drawer,  admit  of  a  construction  inconsistent  with  the  true 
agreement  of  the  parties.  And  of  necessity,  in  the  exercise 
of  this  jurisdiction,  a  court  of  equity  receives  evidence  of 

(a)  See  per  TiOrJ  Iledesdale,  in  (b)  i  Giff.  235,  affirmed  on  appeal, 

Clinan  v.  Cooke,  1  Sch.  &  L.  83-39.        32  L.  J.  Ch.  534. 
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the  true  agreement  in  contradiction  of  the  written  instru- 
ment." Relief  will  not  be  refused  though  the  party  seeking 
relief  himself  drew  the  instrument ;  for  "  every  party  who 
comes  to  be  relieved  against  an  agreement  which  he  has 
signed,  by  whomsoever  drawn,  comes  to  be  relieved  against 
his  own  mistake  "  (a).  The  jurisdiction  is  a  substantive 
and  independent  one,  so  that  it  does  not  matter  whether 
the  party  seeking  relief  would  or  would  not  be  able  to  get 
the  benefit  of  the  true  intention  of  the  contract  by  any 
other  form  of  remedy  (6).  It  would  be  neither  practicable 
nor  desirable  to  discuss  minutely  the  very  numerous  cases 
in  which  this  jurisdiction  has  been  exemplified.  The  most 
important  thing  to  be  known  about  a  discretionary  power 
of  this  kind  is  whether  there  is  any  settled  rule  by  which 
its  exercise  is  limited.  In  this  case  there  are  ample 
authorities  to  show  that  there  is  such  a  rule,  and  they  ex- 
pound it  so  fully  that  there  is  very  little  left  to  be  added 
by  way  of  comment. 

The  manner  in  which  the  Court  proceeds  is  put  in  a  PrindpleB 
very  clear  light  by  the  opening  of  Lord  Romilly's  judgment  TOurts'of 
in  the  case  of  Murray  v.  Parker  (c): —  equity  wiU 

rectify  in- 
**  In  matters  of  mistake,  the  Court  undoubtedly  has  jurisdiction,  "trumenta. 
and  though  this  jurisdiction  is  to  be  exercised  with  great  caution  and 
care,  t>till  it  is  to  be  exercised  in  all  cases  where  a  deed,  as  executed, 
is  not  acconling  to  the  real  agreement  between  the  parties.  In  all 
cases  the  real  agreement  must  be  established  by  evidence,  whether 
parol  or  written  ;  if  there  be  a  previous  agreement  in  writing  which 
is  unambiguous,  the  deed  will  be  reformed  accordingly ;  if  ambiguous 
parol  evidence  may  be  used  to  explain  it,  in  the  same  manner  as  in 
other  cases  where  parol  evidence  is  admitted  to  explain  ambiguities 
in  a  written  instrument.'* 

lu  the  case  of  "a  previous  agreement  in  writing  which  Previous 
is  unambiguous"  the  Court  cannot  admit  parol  evidence  to  J^^^' 
rectify  the  final  instrument  executed  in  accordance  with  not  ar- 
such  agreement  any  more  than  it  could  allow  the  party  to  be  varied. 

(a)  BaU  V.  Storie,  1  Sim.  &  St.      131. 
210, 219.  (0  10  Beav.  805,  808. 

(6)  Druijf  V.  Lord  Parker,  5  Eq. 
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maintam  a  suit,  while  the  agreement  was  yet  executory, 
first  to  rectify  the  agreement  by  parol  evidence  and  then 
execute  it  as  rectified — which,  as  we  have  seen,  it  will  not 
do.  For  this  would  be  to  *' reform  [the  instrument]  by 
that  evidence,  which  if  [the  instrument]  rested  in  Jien, 
would  be  inadmissible  to  aid  in  carrying  it  into  execu- 
tion "  (a). 

This  language,  it  will  be  seen,  is  not  in  terms  confined 
to  cases  within  the  Statute  of  Frauds.  But  it  might 
perhaps  well  be  argued,  should  the  occasion  for  it  ever 
arise,  that  no  other  cases  were  in  fact  contemplated  by 
Lord  St.  Leonards  in  giving  the  judgment  now  cited. 

Oraleyi-  If  there  be  no  previous  agreement  in  writing,  the 
^reid  i^odcm  rule  is  that  a  deed  may  be  rectified  on  oral  evi- 
agree-  dence  of  what  was  the  real  intention  of  the  parties  at  the 
jni^bl^'    time,  if  clear  and  uncontradicted. 

^K?*  But  if  the  alleged  mistake  is  positively  denied  by  any 

any  other,  party  to  the  instrument,  parol  evidence  alone  is  inadmissible 
toiSc^   to  prove  it.    The  nile  is  contained  in  two  jCidgments  given 
by  Lord  St.  Leonards  in  the  Irish  Court  of  Chancery. 
He  said  in  AleaxiTider  v.  Croabie  (6) : 

"In  all  the  cases,  perhaps,  in  which  the  Court  has  reformed  a 
settlement,  there  has  been  something  beyond  the  parol  evidence, 
such  for  instance  as  the  instructions  for  preparing  the  conveyance  or 
a  note  by  the  attorney,  and  the  mistake  properly  accounted  for ;  but 
the  Court  would,  I  think,  act  where  the  mistake  is  clearly  established 
by  parol  evidence,  even  though  there  is  nothing  in  writing  to  which 
the  parol  evidence  may  attach." 

What  is  here  meant  by  "clearly  established"  is  shown 
by  his  later  statement  in  Mortimer  v.  Shortall  (c) :  "  There 
is  no  objection  to  correct  a  deed  by  parol  evidence,  when 
you  have  anything  beyond  the  parol  evidence  to  go  by. 
But  where  there  is  nothing  but  the  recollection  of  witnesses, 
and  the  defendant  by  his  answer  denies  the  case  set  up 

(a)  Per  Lord  St.  Leonards,  2>av»eff  150.  Gp.  Davia  v.  FitUm,  2  Dr.  & 
V.  Fiiton,  2  Dr.  &  War.  226,  238.  War.  233. 

(6)  LI.  &  G.  temp.  Sugden,  145,  (c)  2  Dr.  &  War.  368,  874. 
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by  the  plaintiff,  the  plaintiff  appears  to  be  without  a 
remedy.  Here  I  am  not  acting  upon  parol  evideuce  alone; 
the  documents  in  the  cause,  and  the  subsequent  transac- 
tions, corroborate  the  parol  evidence,  and  leave  no  doubt 
in  my  mind  as  to  a  mistake  having  been  made." 

Again,  it  was  said  in  a  case  on  the  equity  side  of  the 
Court  of  Exchequer  where  the  whole  subject  was  con- 
siderably discussed : 

^  It  seems  that  the  Court  ought  not  in  any  case,  wliere  the  mistake 
is  denied  or  Twt  admitted  by  the  answer^  to  admit  parol  evidence,  and 
upon  that  evidence  to  reform  an  executory  agreement "  (a). 

On  the  other  hand,  when  the  mistake  is  admitted,  or  not 
positively  denied,  written  instruments  have  repeatedly  been 
reformed  on  parol  evidence  alone  (6). 

Thus  far  as  to  the  nature  of  the  evidence  required;  next  Whatmust 
let  us  see  what  it  must  prove.     It  is  indispensable  that  the  ^JJ^^' 
evidence  should  amount  to  "  proof  of  a  mistake  common  to  intention 
all  the  parties  "  (c)  i.e.  a  common  intention  different  from  di^Sr 
the  expressed  intention  and  a  common  mistaken  supposi-  ^™  «*- 
tion  that  it  is  rightly  expressed:  it  matters  not,  as  we  have  intention, 
seen,  by  whom  the  actual  oversight  or  error  is  made  which 
causes  the  expression  to  be  wrong.     The  leading  principle 
of  equity  on  the  head  of  rectification,  viz,  that  there  must 
be  clear  proof  of  a  real  agreement  of  both  parties  different 
from  the  expressed  agreement,  and  that  a  different  inten- 
tion or  mistake  of  one  party  alone  is  no  ground  to  vary 
the  agreement  expressed  in  writing,  was  distinctly  laid 
down  by  Lord  Hardwicke  as  long  ago  as  1749  (d). 

The  same  thing  was  very  explicitly  asserted  in  Fowler 
V.  Fowler  (e) : 

(a)  Per  Alderaon,  B.  Atty.'Oerd.  v.  been  struck  out  in  the  instrument  eb 

Sitwdlf  1  Y.  &  C.  Ex.  659,  683.  itfinally8tood,and  there  was  nothing 

(6)  TwDMhend    v.  StaTigroom,    6  to  show  how  this  had  happened. 

Ves.  828.   334 ;    BaU  v.  Stori^,  1  (c)  Per   Lord   RomiUy,    M.    B. 

Sim.  k  St.  210;    Drutff  v.   Lard  BeriUy  v.  Mackay,  31  Beav.  at  p. 

Parker,  6  Eq.  131;  Bxparte  National  161. 

Provincial  Bank  of  England,  4  Ch.  (d)  HenUe  v.  Boyal  Exch.  AttCi. 

D.  241 ;  Welman  v.  Welman,  15  Ch.  Co.  1  Ves.  Sr.  818. 

D.  570,  where  a  power  of  revoca-  (e)  4  pe  G,  &  J.  260,  264. 
tion  appearing  in  the  first  draft  had, 
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"  The  power  which  the  Court  possesses  of  reforming  written  agree- 
ments where  there  has  been  an  omission  or  insertion  of  stipulations 
contrary  to  the  intention  of  the  parties  and  under  a  mutual  mistake, 
is  one  which  has  been  frequently  and  most  usefully  exercised.    But 
it  is  also  one  which  should  be  used  with  extreme  care  and  caution. 
To  substitute  a  new  agreement  for  one  which  the  parties  have 
deliberately  subscribed  ought  only  to  be  permitted  upon  evidence  of 
a  diffei'ent  intention  of  the  clearest  and  most  satisfactory  description. 
It  is  clear  that  a  person  who  seeks  to  rectify  a  deed  upon  the  ground 
of  mistake  must  be  required  to  establish,  in  the  clearest  and  most 
satisfactory  manner,  that  the  alleged  intention  to  which  he  desires  it 
to  be  made  conformable  continued  concurrently  in  the  minds  of  all 
parties  down  to  the  time  of  its  execution,  and  also  must  be  able  to 
show  exactly  and  precisely  the  form  to  which  the  deed  ought  to  be 
brought    For  there  is  a  material  difference  between  setting  aside  an 
instrument  and  rectifying  it  on  the  ground  of  a  mistake.    In  the 
latter  case  you  can  only  act  upon  the  mutual  and  concurrent  inten- 
tion of  all  parties  for  whom  the  Court  is  virtually  making  a  new 
written  agreement "  (a). 

Proof  of  So  it  has  been  laid  down  by  the' American  Supreme 
intenSon  "  Court  that  Equity  may  compel  parties  to  perform  their 
will  not  do,  agi'eement,  but  has  no  power  to  make  agreements  for 
parties  and  then  compel  them  to  execute  the  same  (b) ; 
to  the  same  eflFect  in  Rooke  v.  Loi^d  Keifisington  (c)  by 
Lord  Hatherley  when  V.-C;  and  more  recently  by 
James,  L.J.  when  V.-C,  in  Mackenzie  v.  Coulson  (d). 
On  this  principle,  as  we  have  already  seen,  the  jurisdiction 
to  rectify  instruments  does  not  extend  beyond  particular 
expressions.  The  Court  cannot  alter  that  form  of  instni- 
ment  which  the  parties  have  deliberately  chosen  (6). 

The  Court  therefore  cannot  act  on  proof  of  what  was 
intended  by  one  party  only  (e).  And  when  an  instrument 
contains  a  variety  of  provisions,  and  some  of  the  clauses 
may  have  been  passed  over  without  attention,  *'  the  single 
fact  of  there  being  no  discussion  on  a  particular  point  will 
not  justify  the  Court  in  saying  that  a  mistake  committed 

(a)  Pp.  264-5.  (d)  8Eq.  368,  375. 

(6)  Hunt  y.  Bousmantere's  Adm,  {e)  HUh  v.  Rmvland^  4  D.  M.  G* 

1  Peters,  14,  p.  422  above.  430,  436. 
(r)  2  K.  &  J.  753,  764. 
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on  one  side  must  be  taken  to  be  mutual "  (a).  The  Court 
will  not  rectify  an  instrument  when  the  result  of  doing  so 
would  be  to  affect  interests  already  acquired  by  third 
parties  on  the  faith  of  the  instrument  as  it  stood  (6). 

Without  derogation  from  the  above  general  rules,  a 
contract  of  insurance  is  liberally  construed  for  the  purpose 
of  reforming  the  policy  founded  upon  it  in  accordance  with 
the  true  intention  (c). 

There  exists  a  rare  class  of  cases  (we  know  of  only  two  Powible 
complete  instances  at  present,  and  none  in  a  Court  of^J^^o^e 
Appeal)  in  which  the  rule  that  a  common  mistake  must  be  pM*y  acta 
shown   may  admit  of  modification.    This  is  where  one  agent, 
party  acts  as  another's  agent  in  preparing  an  instrument 
which  concerns  them  both — (in  both  the  particular  cases 
referred  to  an  intended  husband  had  the  marriage  settle- 
ment prepared  in  great  haste  and  without  any  advice  being 
taken  on  the  wife's  part) — and  that  other  gives  no  definite 
instructions,  but  relies  on  the  good  faith  and  competence 
of  the  acting  party  to  carry  out  the  true  intention.     Here 
the  acting  party  takes  on  himself  the  duty  of  framing  a 
proper  instrument — such  an  instrument,  in  fact,  as  would 
be  sanctioned  by  the  Court  if  the  Court  had  to  execute 
the  agreement.    And  the  instrument  actually  prepared, 
and  executed  by  the  other  party  on  the  assumption  that 
it  is  properly  framed,  may  be  corrected  accordingly  (d). 

But  cases  of  this  kind  would  perhaps  be  better  put  on 
the  ground  that  the  acting  party  is  estopped  by  his  con- 
duct, having  taken  on  himself  a  fiduciary  relation  and 
duty,  from  denying  that  the  intention  of  the  other  party 
was  in  fact  the  common  intention  of  both.  Compare  p.  462 
above. 


(a)  Tkompmm  v.  Whitmore^  1  J.  {d)  Claris  ▼.  Oirdwood,  7C1l  D.  9, 

k  H.  268,  276.  on  tbe  anthority  of  Corley  v.  Lord 

(6)  Blackie  ▼.  Clark,    15  Beav.  Stafford,  1  De  G.  &  J.  238,  where 

595.  however  there  was  no  rectification : 

(c)  EquUcMe  Iruuranee  Company  a   later  and   very  »imilar  case   is 

V.  Heame,  20  Wallace  (Sap.  Ct.  TJ.  Lovety  v.  Smith,  15  Ch.  D.  655. 
8.)  494. 
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Eefopma-       The  most  frequent  application  of  the  mnsdiction  of 
setUe-        equity  to  rectify  instruments  is  in  the  case  of  marnage 
acwrdinff   ^^^  other  family  settlements  (a),  when  tliere  is  a  discre- 
te prevJoDB  pance  between  the  preliminary  memomndum  or  articles 
*^"*      and  the  settlement  as  finally  executed.     As  to  marriage 
settlements,  the  distinction  was  formerly  held  that  if  both 
the   articles   and  the  settlement  were  ante-nuptial,  the 
settlement  should  be  taken  in  case  of  variance  as  a  new 
agreement  superseding  the  articles,  unless  expressly  men- 
tioned to  be  made  in  pursuance  of  the  articles;  but  that 
a  post-nuptial  settlement  would  always  be  reformed    in 
accordance  with  ante-nuptial  articlea     The  modem  doc- 
trine of  the  Court  has  modified  this  as  follows,  so  far  as 
regards  settlements  executed  after  preliminary  articles  but 
before  the  marriage: 

1.  When  the  settlement  purports  to  be  in  pursuance  of 
articles  previously  entered  into,  and  there  is  any  variance, 
the  variance  will  be  presumed  to  have  arisen  from 
mistake. 

2.  When  the  settlement  does  not  refer  to  the  articles,  it 
will  not  be  presumed,  but  it  may  be  proved,  that  the 
settlement  was  meant  to  be  in  conformity  with  the  articles, 
and  that  any  variance  arose  from  a  mistake. 

In  the  first  case  the  Court  will  act  on  the  presumption, 
in  the  second  on  clear  and  satisfactory  evidence  of  the 
mistake  (6). 

A  settlement  may  be  rectified  even  against  previous 
articles  on  the  settlor's  uncontradicted  evidence  of  de- 
parture from  the  real  intention,  if  no  further  evidence  can 
be  obtained  (c). 

The  fact  that  a  provision  inserted  in  a  settlement  (e,g. 


Special 
rules  as  to 
this. 


(a)  See  further  on  this  subject 
Dav.  Conv.  8,  pt.  1.  Appx.  No.  3. 

(b)  Bold  V.  HtUchiMOnf  6  D.  M. 
G.  658,  667,  668.  IxT  reforming  a 
settlement  the  intent  rather  than 
the  literal  words  of  the  articles  will 
be  followed :  for  a  late  instance  see 
Cogan  v.  Duffidd  (C.  A.)  2  Ch.  D. 


44.  As  to  the  general  principles  on 
which  courts  of  equity  construe  in- 
struments  creating  executory  trusts, 
see  SaekviUe-Wegt  v.  Viscount 
HolmesdaU,  L.  R  4  H.  L.  643,  656, 
665. 

(e)  Smith  v.  Iliffe,  20  Eq.  666  ; 
Hardey  v.  Pear$on,  13  Ch.  D.  646. 
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restraint  on  anticipation  of  the  income  of  the  wife's  pro- 
perty) is  in  itself  usual  and  is  generally  considered  proper, 
is  not  a  ground  for  the  Court  refusing  to  strike  it  out  when 
its  insertion  is  shown  to  have  been  contrary  to  the  desire 
of  the  parties  and  to  the  instructions  given  by  them  (a). 
There  is  however  a  general  presumption,  in  the  absence  of 
distinct  or  complete  evidence  of  actual  intention,  that  the 
parties  intend  a  settlement  to  contain  dispositions  and 
provisions  of  the  kind  usual  under  the  circumstances :  see 
pp.  467-8  above. 

It  is  not  necessary  that  a  person  claiming  to  have  aAtwhoee 
settlement  rectified  should  be  or  represent  a  party  to  the  ^o^iw 
original  contract,  or  be  within  the  consideration  of  it  (6).  be  had. 
But  a  deed  which  is  wholJy  voluntary  in  its  inception 
cannot  be  reformed  if  the  grantor  contests  it,  but  must 
stand  or  fall  in  its  original  condition  without  alteration  (c); 
the  reason  of  this  has  been  explained  to  be  that  an  agree- 
ment between  parties  for  the  due  execution  of  a  voluntary 
deed  is  not  a  contract  which  the  Court  can  interfere  to 
enforce  (d). 

But  the  Court  has  power  to  set  aside  a  voluntary  deed 
in  part  only  at  the  suit  of  the  grantor  if  he  is  content  that 
the  rest  should  stand  (e). 

Some  cases  of  a  rather  peculiar  kind  which  have  already  Option  to 
been  touched  upon  under  another  heading  (/)  must  here  J[^^de' 
be  mentioned  as  being  in  apparent  conflict  with  one  of  the  ^  certain 
rules  above  stated.  Sl^l^T*' 

In  these  instances  the  plaintijQF  sought  to  reform  an 
instrument,  and  satisfied  the  Court  that  it  did  not  repre- 
sent what  was  his  own  intention  at  the  time  of  execution, 
but  failed  to  establish  that  the  other  party's  intention  was 


(a)  Torre  v.  Torre,  1  Sm.  &  G.  {d)  Litter  v.  JBodaton,  i  Eq.  at  p. 

518.  34. 

(6)  Tkompion  ▼.  WhUmoi^,  1  J.  &  (e)  Turner  v.  ColUns,  7  Ch.  829, 

H.  268,  278.  842 ;   and  see  per  Turner,   L.   J. 

{e}  Broun  v.  Kennedy,  33  Beav.  Bentley  v.  Mackay,  4  D.  F.  J.  286. 
at  p.  147.  (/)  Supra,  p.  445. 
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the  same ;  and  since  it  was  "  in  the  power  of  the  Court  to 
put  the  parties  in  the  same  position  as  if  the  contract  had 
not  been  executed/'  an  option  was  given  to  the  defendant 
of  "  having  the  whole  contract  annulled,  or  else  of  taking 
it  in  the  form  which  the  plaintiff  intended  "  (a).  This  is 
hardly  an  exception  to  the  rule  that  the  Court  does  not 
interfere  to  rectify  a  mistake  unless  it  is  shown  to  have 
been  common  to  both  parties ;  for  here  the  rectification  is 
only  an  alternative  proposal.  The  Court  says  to  the 
defendant  in  effect:  Either  the  agreement  between  you 
was  such  as  the  plaintiff  says  it  was,  or  there  was  no  real 
agreement  at  all.  Take  which  of  these  two  views  you 
please,  but  it  is  certain  that  the  terms  you  have  contended 
for  were  never  agreed  to  by  the  plaintiff,  and  by  them  at 
all  events  he  is  not  to  be  bound. 
Mistake  in      It  is  sometimes  said,  but  inexactly,  that  in  certain  cases 

wills  may  be  rectified  on  the  ground  of  mistake  (6). 
Minor  Actions  for  the  rectification  of  instruments  must  be 

procedure,  assigned  to  the  Chancery  Division ;  but  where  a  statement 
of  defence  to  an  action  brought  in  another  Division  is 
accompanied  by  a  counterclaim  for  rectification,  this  is  not 
a  sufficient  reason  for  transferring  the  action  (c). 

When  a  conveyance  is  rectified  the  order  of  the  Court  is 
sufficient  without  a  new  deed.  A  copy  of  the  order  is  in- 
dorsed on  the  deed  which  is  to  be  rectified  (d). 

(a)  Harris  v.  Pepperell,  5  Eq.  1,  Note  K. 
5 ;   Garrard  v.   Frankd^  30  Beav.  (c)  Storey  v.  Waddle  (C.  A.),   4 

445;    Bloomer  v.    SpitOe,   13    Eq.  Q.  B.  D.  289. 
427.  ((/)   White  V.  White,  16  Eq.  247. 

(6)  On  this  point  see  the  Appendix, 
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CHAPTER  IX. 

Misrepresentation  and  Fraud. 

Part  1. — Misrepresentation. 

The  consent  of  one  party  to  a  contract  may  bo  caused  by  Misrepre- 
a  misrepresentation  made  by  the  other  of  some  matter,  J^^J^udu- 
such  that,  if  he  had  known  the  truth  concerning  it,  he  l«nt  or 
would  not  have  entered  into  the  contract.  Putting  off  for  dulent. 
a  while  the  closer  definition  of  the  term,  we  see  at  once 
that  there  is  a  broad  distinction  between  fraudulent  and 
non-fraudulent  misrepresentation.  A  statement  may  be 
made  with  knowledge  of  its  falsehood  and  intent  to  mis- 
lead the  other  party,  or  with  reckless  ignorance  as  to  its 
truth  or  falsehood.  In  either  of  these  cases  the  making  of 
it  is  wrongful  in  a  moral  and  also  in  a  legal  sense,  and  the 
conduct  of  the  party  making  it  is  called  Fraud.  There 
has  never  been  any  substantial  diificulty  as  to  the  treat- 
ment of  such  conduct  in  English  courts  of  justice.  On  the 
other  hand  a  statement  which  in  fact  is  not  true  and  mis- 
leads the  other  party  may  be  made  by  mere  carelessness  or 
misadventure,  or  with  an  actual  belief  in  its  truth,  which 
belief  may  or  may  not  be  reasonably  entertained.  The 
treatment  of  cases  of  this  kind  is  far  more  difficult.  Courts 
of  common  law  and  of  equity  have  approached  the  subject 
by  different  methods  and  with  different  habits  of  thought 
and  language :  and,  though  the  terminology  is  becoming 
much  less  confused  than  it  was,  it  cannot  yet  be  said  to  be 
settled  or  exact  in  general  usage.     It  has  been  affected  by 
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complication  and  confusion  arising  from  more  than  one 
source.  The  most  fruitful  of  these  has  been  the  unfortunate 
use  of  the  term  Fraud  in  the  Court  of  Chancery  as  nonien 
getxeralissiTiiuni  (a).  The  probable  historical  explanation 
of  this  habit  is  that  in  earlier  times  it  was  the  only  means 
of  extending  and  completing  a  beneficial  jurisdiction ;  but 
in  itself  it  is  open  to  grave  objection  on  practical  as  well 
as  scientific  grounds  (6).  After  having  given  us  enough 
.  and  too  much  of  such  phrases  as  "constructive  fraud," 
conduct  ''amounting  to  fraud  in  the  contemplation  of  a 
Court  of  Equity,"  transactions  "  fraudulent  in  the  eyes  of 
this  Court "  (c),  and  the  like  descriptions,  under  which  it 
is  possible  to  bring  almost  anything  (d!),  it  now  stands 
judicially  condemned.  Lord  Justice  BramweU  said  in  the 
Court  of  Appeal  in  1878:  "I  do  not  understand  legal 
fraud.  To  my  mind  it  has  no  more  meaning  than  legal 
heat  or  legal  cold,  legal  light  or  legal  shade.  There  never 
can  be  a  well-founded  complaint  of  legal  fraud,  or  of 
anything  else,  except  where  some  duty  is  shown,  and 
correlative  right,  and  some  violation  of  that  duty  and  right. 
And  when  these  exist  it  is  much  better  that  they  should 
be  stated  and  acted  on  than  that  recourse  should  be  had 
to  a  phrase  illogical  and  unmeaning,  with  the  consequent 
uncertainty"  (e). 

Legal  or  constructive  fraud,  then,  may  be  discarded  as  a 
worse  than  useless  figment  Actual  frauds  as  the  less 
troublesome  part  of  the  subject,  will  be  dealt  with  later. 
We  now  have  to  consider  what  is  the  law  with  regard  to 
statements  inducing  a  contract  which  are  not  fraudulent, 
and  in  what  form  it  is  best  expressed. 
View  A  view  countenanced  by  the  language  to  be  found  in 

(a)  See  8  Ch.  124.  Court  of  Appeal  as  late  as  1864 :  Bee 

\h)  The  ambiguous  use  of  the  word  4  D.  J.  S.  328. 

leads  on  the  one  hand  to  unfounded  (d)  See   the  wonderfully  miscel- 

charges  o£  fraud  in  the  strict  sense,  laneous  coixtentB  of  the  chapters  on 

and  on  the  other  hand  to  the  absence  "Actual  Fraud  "  and  ^'Constractive 

of  fraud  in  that  sense  being  set  up  in  Fraud  **  in  Stoiy's  £q.  Jurisp. 

answer  to  a  case  which  is  really  of  a  {e)  Weir  v.  BtU,  8  Ex.  D.  at  p. 

quite  different  kind.  248. 
(e)  This  language  was  used  in  the 
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more  than  one  class  of  decisions  in  the  Court  of  Chancery,  wiggoted 
if  not  actually  involyed  in  some  of  these  decisions,  is  that  cinons  in 
under  certain  conditions  a  representation  which  is  RotSak*"*  - 
operative  as  part  of  a  contract,  or  by  way  of  estoppel,  or  preaenu- 
as  amounting  to  an  actionable  wrong,  may  still  be  binding  ^^^re  a 
on  the  person  making  it.     If,  having  induced  a  contract,  l«gal  ^aiuo 

,  •  ,  .      apart  from 

the  statement  turns  out  to  be  untrue,  the  contract  may  be  being  eie- 
voidable,  or  specific  performance  of  it  may  be  refused  ™®^*J^  • 
without  affecting  its  validity  in  other  respects ;  if,  without 
any  contract,  the  party  to  whom  it  is  made  is  prejudiced 
by  acting  upon  it,  the  party  from  whom  it  proceeded  may 
be  bound  to  "make  his  representation  good."  As  regards 
the  first  branch  of  this  proposition,  assuming  that  to  some 
extent  it  is  correct,  a  doubt  remains  whether,  consistently 
with  the  authorities,  any  general  rule  can  be  laid  down,  or 
there  are  only  a  set  of  generically  similar  rules  applicable 
to  certain  special  kinds  of  contracts.  Such  rules  are  beyond 
question  established  in  several  cases,  in  which  a  more  or 
less  extensive  duty  of  giving  correct  information  is  imposed 
on  one  of  the  parties.  The  authorities  neither  invite  nor 
forbid  a  generalization.  The  Indian  Contract  Act  (s.  18) 
does  generalize  the  rule  (a),  and  the  same  course  was 
taken,  with  a  caution  that  it  went  beyond  positive  autho- 
rity, in  the  foregoing  editions  of  this  book  (6).  As  to  the 
second  branch,  the  supposed  equitable  doctrine  of  "  making 
representations  good"  has  been  too  often  asserted  for  a 
text- writer  to  say  on  his  own  responsibility  that  it  does  not 
really  exist  as  distinct  from  the  more  simple  principle  that 
people  must  perform  their  contracts.  The  present  writer 
formerly  felt  bound  to  accept  it  with  an  indication  of  its 
difficulties  (c).  A  recent  judgment  to  be  presently  men- 
tioned has  cleared  the  way  to  greater  freedom  of  criticism. 

When  we  consider  on  principle  this  kind  of  doctrine  and  Criticiam 
language  as  to  the  effect  of  representations,  the  follow-  ^^. 
ing  reflections  occur.    To  say  that  a  man  is  answerable  for 

(a)  See  Note  M.  {h)  P.  464,  2nd  ed.  (c)  P.  497,  2nd  ed. 
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the  truth  of  statements  made  by  him  in  good  faith  is  to 
say  that  it  is  his  legal  duty  to  see  that  they  are  borne  out 
or  to  make  compensation  for  their  not  being  borne  out. 
Whence  and  of  what  nature  is  this  duty  ?  If  the  statement 
is  of  a  fact,  and  made  as  an  inducement  to  another  person 
to  enter  into  a  contract,  the  substance  of  the  duty  is  no 
other  than  this,  that  the  person  making  the  statement 
undertakes  that  it  is  true.  In  that  case  must  not  his 
undertaking  be  a  term  in  the  contract  ?  For  if  not,  why 
should  it  bind  him  ?  As  to  estoppel,  a  statement  may  be 
binding  by  way  of  estoppel  quite  apart  from  any  promise  or 
agreement ;  but  where  it  is  part  of  the  transactions  consti- 
tuting a  contract,  it  seems  needless  to  assume  an  estoppeL 
The  estoppel  is  merged  in  the  contract. 

If,  on  the  other  hand,  the  statement  is  of  something  to 
be  performed  in  the  future,  it  must  be  a  declaration  of  the 
party's  intention  unless  it  is  a  mere  expression  of  opinion. 
But  a  declaration  of  intention  made  to  another  person  in 
order  to  be  acted  on  by  that  person  is  a  promise  or 
nothing.  And  if  the  promise  is  binding,  the  obligation 
laid  upon  its  utterer  is  an  obligation  by  way  of  contract 
and  nothing  else.  There  is  no  middle  term  possible.  A 
statement  of  opinion  or  expectation  creates,  as  such,  no 
duty.  If  capable  of  creating  any  duty,  it  is  a  promise.  If 
the  promise  is  enforceable,  it  is  a  contract.  And  a  promise 
is  none  the  less  a  promise,  a  contract  is  none  the  less  a 
contract,  for  being  described  in  a  cumbrous  and  inexact 
manner. 
Exception-  The  cases  in  which  a  special  duty  of  giving  con*ect 
information  exists  may  on  this  view  be  treated  as  positive 
exceptions  to  the  common  rule,  introduced  on  special 
grounds  of  policy.  But  they  may  also  be  treated,  and  I 
venture  to  think  better  treated,  in  another  way.  However 
diflferent  their  character  in  other  respects,  they  have  this 
one  feature  in  common.  The  nature  of  the  contract  is  such 
that  the  one  party  must  in  the  ordinary  course  of  business 
take  from  the  other,  wholly  or  to  a  great  extent,  the 


fj  cases. 
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description  of  the  thing  contracted  for ;  and  the  statements 
in  which  completeness  and  accuracy  are  in  various  degrees 
required  are  really  part  of  that  description. 

The  result  of  this  view,  therefore,  is  that  the  true  ques-  Qnestioiui 
tion  is  in  every  case  what  were  the  terms  of  the  contract,  p^.^^^" 
But  this  statement  is  subject  to  the  qualification  that  in  tion  re- 
particular  classes  of  cases  there  are  fixed  rules  as  to  what  the  que»- 
kind  of  statements  shall  be  deemed  part  of  the  contract :  ^^^  ^^* 
and  m  one  or  two  cases  this  rule  is  extended  so  as  to  make  tract  really 
it  an  essential  term  not  merely  that  the  information  given 
shall  be  true,  but  that  all  material  information  shall  be 
fully  as  well  as  truly  given. 

It  may  be  well  to  state  as  concisely  as  may  be  the  rules  The  two 
given  by  the  two  different  theories  now  in  question.  The  ^Itoted.'* 
rule  suggested  by  the  tendency  of  decisions  and  dicta  in 
equity  may  be  thus  expressed  (subject  to  qualifications 
which  need  not  be  dwelt  upon  at  this  stage) :  A  contract  (or 
at  all  events  every  contract  included  in  any  one  of  several 
important  species)  is  voidable  at  the  option  of  a  party  who 
has  been  induced  to  enter  into  it  by  a  statement  contrary 
to  the  fact  made  by  the  other  party  without  reasonable 
grounds  for  believing  it,  though  in  fact  he  does  believe  it. 

The  other  doctrine,  which  has  always  been  more  or  less 
distinctly  implied  in  the  treatment  of  these  matters  by 
Courts  of  common  law,  was  enunciated  with  considerable 
clearness  by  the  Exchequer  Chamber  in  1863  (a).  This 
can  be  and  has  been  regarded  as  the  statement  of  a  prin- 
ciple of  common  law  which  may  be  in  conflict  with  the 
principles  of  equity,  and  in  case  of  conflict  must  yield. 
But  in  1880,  after  the  Judicature  Acts  had  been  five 
years  in  operation,  Mr.  Justice  Stephen  took  the  same 
view  in  a  considered  judgment  (6),  reviewing  at  some 

(a)  BeJin  v.  Bumess,  8  B.  &  S.  this  question,  on  the  gronnd  that 

751,   82  L.   J.   Q.  B.    204  ;    fully  there  was  no  part  performance  suf- 

quoted  in  Sir  W.  B.  Anson's  Law  of  fident  to  take  the  case  out  of  the 

Contract,  p.  183.  Statute  of  Frauds.     Thus  the  gene- 

(6)  Aldtrton  v.  Maddimnit  5  Ex.  D.  ral  principle  that  the  transaction 

298 :  revd.  in  C.  A.  April  18,  1881  was  a  true  contract  or  nothing  is,  if 

(29  W.  R.  566),  without  discussing  anything,  tacitly  affirmed. 

K  K 
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length  the  leading  authorities  in  equity  on  the  topic  of 
'' making  representations  good/*     The  general   principles 
are  defined  as  follows : — 
Judgment      "  It  seems  to  me  that  every  representation  false  when 
J  ^^  ***•  made  or  falsified  by  the  event  must  operate  in  one  of  three 
Aldenonv.  ways  if  It  is  to  produce  any  legal  consequences.     First,  it 
may  be  a  term  in  a  contract,  in  which  case  its  falsity  will, 
according  to  circumstances,   either    render  the  contract 
voidable,  or  render  the  person  making  the  representation 
liable  either  to  damages  or  to  a  decree  that  he  or  his 
representatives   shall    give  effect  to   the  representation. 
Secondly,  it  may  operate  as  an  estoppel  preventing  the 
person  making  the  representation  from  denying  its  truth 
as  against  persons  whose  conduct  htus  been  influenced  by 
it.   Thirdly,  it  may  amount  to  a  criminal  offence.   The  com- 
mon case  of  a  warranty  is  an  instance  of  a  representation 
forming  part  of  a  contract.     Pickard  v.  Sears  (a)  and 
many  other  well-known  cases  are  instances  of  representa- 
tions amounting  to  an  estoppel.  A  false  pretence  by  which 
money  is   obtained   is  an  instance  of  a  representation 
amounting  to  a  crime."     There  are  also  representations 
which,  though  neither  part  of  a  contract  nor  amounting  to 
crimes,  may  be  actionable  as  wrongs  (6).     We  shall  have 
to  recur  to  these  hereafter. 
Doctrine        The  particular  case  before  Mr.  Justice  Stephen  was  one 
reprwenti^  ^^  ^  promise  to  make  a  provision  by  will.     Promises  of  this 
tions^^       kind,  and  promises  on  the  faith  of  which  mamages  have 
been  contracted,  have  been  the  chief  but  not  the  only 
occasions  of  those  judicial  statements  which   appear  to 
ascribe   some   kind   of  peculiar   force  to  representations 
which  are  not  exactly  contracts.     There  are  likewise  cases 
of  "representations"  accompanying  undoubted  conti-acts; 
and  here  the  questions  occur  whether  the  state  of  facts 
regarded   by  equity  judges  as  showing  a  representation 
which  the   party  was  bound   to   make  good  might  not 

(a)  6  A.  &  E.  469.  and  in  2  Sm.  L.  C. 

(6)  Padey  v.  Frearwn,  3  T.  R  51 ; 
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equally  well  in  every  case— or  would  not  in  all  probability, 
by  minds  trained  in  the  more  analjrtical  methods  of  com- 
mon-law procedure — have  been  treated  as  establishing  a 
collateral  promise  or  warranty,  and  also  whether  the 
judges  who  used  this  language  really  meant  anything  dif- 
ferent. This  is  not  directly  connected  with  the  question  of 
the  avoidance  of  contracts  for  misrepresentation;  nor  is 
that  question  discussed  by  Mr.  Justice  Stephen.  But  if  it 
can  be  maintained  that  in  the  one  class  of  cases  the  so- 
called  "  representation  "  which  has  to  be  "  made  good  "  is  a 
promise  in  the  strict  sense,  as  an  elemenlr  in  a  true  con- 
tract, or  is  nothing,  there  will  evidently  be  much  less 
difficulty  in  treating  the  other  class,  with  which  we  are 
here  immediately  concerned,  on  similar  principles. 

A  fresh  examination  of  the  authorities  on  the  subject 
of  "making  representations  good"  has  accordingly  been 
undertaken,  and  has  led  the  writer  to  the  conviction  that, 
notwithstanding  the  difficulties  presented  by  the  form  in 
which  many  statements  of  more  or  less  authority  have 
been  made,  the  view  propounded  by  Mr.  Justice  Stephen 
is  the  correct  one.  A  review  of  the  cases,  the  insertion  of 
which  in  this  place  would  delay  us  too  long  in  proceeding 
to  the  main  subject,  will  be  found  in  the  Appendix  (a). 

On  the  whole  then  we  shall  say  that  a  representation  which  ReprcBcn- 
induces  a  contract,  and  is  not  true  in  fact,  but  which  is  not  fraudu- 
such  as  to  create  a  liability  ex  delicto,  can  aflFect  the  validity  j«nt.»ffect- 

.  ,        .  ing  Con- 

or operation  of  the  contract  only  in  the  following  cases :  —  trSct,  muat 

1.  If  it  is  itself  a  term  in  the  contract ;  that  is,  if  the     ~ 
party  making  it  has  promised^  as  part  of  his  promises  con-  l.  Part  of 
stituting  the  contract  undertaken  by  him,  that  it  shall  be  mia^"* 
found  true.     Here,  if  it  proves  untrue,  the  contract  is  not 
avoided,  but  broken  :  and  the  other  party  may  be,  accord- 
ing to  the  nature  of  the  case  and  circumstances,  discharged, 

or  may  have  a  claim  for  damages. 

2.  If  the  contract  is  made  conditional  on  its  truth :  that  2.  Condi- 
is,  if  the  parties  mean  to  contract  only  on  the  footing  of  its 

(a)  Note  L. 

K  K  2 
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8.  Material 
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contracts. 

Contracts 

specially 

Seated. 


being  true.  Here  the  statement  is  said  to  be  a  condition. 
We  have  already  become  acquainted  with  some  instances 
of  such  conditions  under  the  heads  of  Impossibility  and 
Mistake. 

From  both  these  cases  must  be  distinguished  that  of  a 
distinct  collateral  agreement  that  a  representation  shall  be 
true,  so  that  its  untruth,  if  so  it  prove,  shall  in  no  case 
avoid  the  contract,  but  shall  be  matter  for  compensation. 
Such  an  agreement  is  called  a  warranty  (a). 

3.  If  it  falls  within  the  special  rules  laid  down  as  to  the 
effect  of  representations  inducing  or  accompanying  parti- 
cular classes  of  contracts. 

The  contracts  which  are  thus  exceptionally  treated  are 
the  following.  It  will  be  observed  that,  as  we  have  already 
said,  the  common  mark  which  makes  them  for  this  purpose 
a  special  class  is  that  the  subject-matter  of  the  contract,  or 
a  material  part  of  it,  is  within  the  peculiar  knowledge  of  one 
party,  and  the  other- has  to  rely,  in  the  first  instance  at  all 
events,  on  the  correctness  of  the  statements  made  by  him. 

(A)  Marine  insurance.  -* 

(B)  Fire  insurance. 

(C)  Suretyship. 

(D)  Sales  of  land. 

(E)  Family  settlements. 

(F)  The  contract  of  partnership,  and  thence,  by  analogy, 
contracts  to  take  shares  in  companies  and  contracts  of  pro- 
moters (6). 

We  proceed  to  follow  out  the  topics  now  indicated  in 
the  order  above  given.  And  first  we  must  say  something  of 
representations  which  amount  to  a  condition  or  a  wairanty. 


(a)  The  use  of  the  terms  "war- 
ranty"  and  *' condition"  has  been 
unsettled.  A  condition  as  defined 
in  the  text  is  sometimes  called  a 
"  warranty  in  the  nature  of  a  condi- 
tion" (see  8  E.  &  B.  302,  per  Chan- 
nell,  B.)*  But  it  is  obviously  de- 
sirable that  technical  terms,  if  used 
at  all,  should  be  used  with  an  exact 
and  constant  meaning. 


(b)  It  is  not  easy  to  say  whether 
this  last  extension  would  have  been 
adopted  by  courts  of  common  law 
bef  ora  the  Judicature  Acts.  Kenned jf 
V.  Panama,  dec.  Mail  Co.  L.  R.  2  Q. 
B.  580,  p.  442  above,  seems  against 
it :  but  the  question  was  not  there 
fairly  raised,  nor  is  it  now  of  any 
1  ractical  importance. 
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Repreaentationa    amounting    to    Warranty    or   Con- 
dition. 

The  law  on  this  subject  is  to  be  found  chiefly  in  the  Warranty 
decisions  on  the  sale  of  goods  ;  the  principles  however  are  ditionu"* 
of  general  importance,  and  not  without  analogies,  as  we 
shall  presently  see,  in  other  doctrines  commonly  treated  as 
quite  peculiar  to  equity.  We  therefore  mention  the  lead- 
ing points  in  this  place,  though  very  briefly.  In  the  first 
place  a  buyer  has  a  right  to  expect  a  merchantable  article 
answering  the  description  in  the  contract  {a) ;  but  this  is 
not  on  the  ground  of  warranty,  but  because  the  seller 
does  not  fulfil  the  contract  by  giving  him  something  dif- 
ferent. "  If  a  man  oflFers  to  buy  peas  of  another  and  ho 
sends  him  beans,  he  does  not  perform  his  contract ;  but 
that  is  not  a  warranty;  there  is  no  warranty  that  he 
should  sell  him  peas ;  the  contract  is  to  sell  peas,  and  if  he 
sends  anything  else  in  their  stead  it  is  a  non-performance 
of  it  '*  (6).  So  that,  even  if  it  be  a  special  term  of  the 
contract  that  the  buyer  shall  not  refuse  to  accept  goods 
bought  by  sample  on  the  score  of  the  quality  not  being 
equal  to  sample,  but  shall  take  them  with  an  allowance, 
he  is  not  bound  to  accept  goods  of  a  different  kind  (c). 
It  is  open  to  the  parties  to  add  to  the  ordinary  description 
of  the  thing  contracted  for  any  other  term  they  please,  so 
as  to  make  that  an  essential  part  of  the  contract :  a  term 
80  added  is  a  condition.  If  it  be  not  fulfilled  the  buyer  is 
not  bound  to  accept  or  keep  the  goods  even  if  there  has 
been  a  bargain  and  sale  of  specific  goods  (d).  Aivarranty 
is  an  undertaking  which,  though  part  of  the  contract,  is 


(a)  JoneB  v.  Just,  L.  B.  3  Q.  B. 
197,  204. 

[b)  Lord  Abinger,  C.  B.  in  Chanter 
V.  Uophint,  4  M.  &  W.  899,  404  ; 
*'  as  sound  an  exposition  of  the  law 
as  can  be''  per  Martin,  B.  AzSmar 
V.  Caadla  (Ex.  Ch.),  L.  R.  2  C.  P. 
677,  679.  There  is  a  class  of  cases, 
however,  in  which  it  is  commonly. 


and  perhaps  conveniently,  said  that 
th(  re  is  a  warranty  that  the  goods 
shall  be  merchantable  besides  the 
condition  that  they  shall  answer  the 
description :  Mody  v.  Orejgon,  L.  R. 
4  Ex.  49. 

(c)  Azimar  v.  Ccudla,  L.  R  2  C. 
P.  481,  in  Ex.  Ch.  677. 

{d)  Benjamin  on  Sale,  488  sqq. 
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"  collateral  to  the  express  object  of  it "  (a).  When  specific 
goods  have  been  sold  with  a  warranty  the  buyer  cannot 
reject  them  (b),  but  may  obtain  compensation  by  way  of 
deduction  from  the  price,  or  by  a  cross  action  (c). 

When  there  has  been  a  sale  with  a  warranty  of  goods 
not  in  existence  or  not  ascertained,  and  the  warranty  is 
broken,  the  buyer  may  refuse  to  accept  the  goods,  and  this 
after  keeping  them,  if  necessary,  for  a  time  reasonably 
sufficient  for  trial  or  examination,  provided  he  has  not 
exercised  further  acts  of  ownership  over  them  (d).  This 
appears  at  first  sight  to  put  a  warranty  on  the  same  foot- 
ing as  a  condition  where  the  sale  Ls  not  of  specific  goods  : 
but  the  true  explanation  is  that  given  by  Lord  Abinger — 
that  the  tender  of  an  article  not  corresponding  to  the 
warranty  is  not  a  performance  of  the  contract  (e).  The 
warranty  retains  its  peculiar  efiect  in  this,  that  if  the 
buyer  chooses  to  accept  the  goods,  he  has  a  distinct  col- 
lateral right  of  action  on  the  warranty ;  whereas  if  there  is 
a  condition  but  not  a  warranty  the  party  may  indee<l 
insist  on  the  condition,  but  if  he  accepts  performance  of 
the  contract  without  it  he  may  have  no  claim  to  com- 
pensation. Whether  any  term  of  a  contract  is  in  fact  a 
condition  or  a  warranty  is  a  question  of  construction  de- 
pending on  the  language  used  and  to  some  extent  on  the 
nature  and  circumstances  of  the  transaction  (/). 

(a)  Lord  Abinger,  C.B.  in  Chanter  (d)  HeUbuU  y.  Uichon,  L.  R.  7 
V.  Hopkins,  supra.  C.  P.   438,  451 ;   Indian  Contract 

(b)  Ileyioorik  v.  Ilutchintonj  L.  R.  Act,  b.  118.  It  is  not  the  buyer's 
2  Q.  B.  447,  but  as  to  the  applica-  duty  to  /^nd  the  goods  back  :  it  is 
tion  of  the  rule  in  the  particuhir  enough  for  him  to  give  a  clear  notice 
case  see  Mr.  Benjamin's  remarks,  that  they  are  not  accepted,  and  then 
p.  742  of  his  book.  it  is  the  seUer's  business  to  fetch 

{c)   The  reduction  of  the  price  them:  OrimUdby  v.  WdlSt  L.  B.  10 

can  be  only  the  actual  loss  of  value :  C.  P.  391,  396. 

any  further  damages  must  be  the  (e)  And  see  Benjamin  on  Sale, 

subject  of  a  cross  claim,  which  under  748. 

the  old  practice  required  a  separate  (/)  An  instructive  case  of  a  simple 
action  :  Mondd  v.  Sted,  8  M.  &  W.  affirmation  amounting  under  special 
858,  871.  But  a  defendant  can  circumstances  to  a  condition  is  Ban- 
now  recover  his  whole  damages  by  nerman  v.  WhUfj  10  C.  B.  N.  S. 
counter-claim,  and  have  judgment  844,  81  L.  J.  C.  P.  28 ;  Benjamin 
for  the  balance  if  it  be  in  his  favour.  on  Sale,  490  ;  Anson,  Law  of  Con- 
Rules  of  the  Supreme  Court,  Ord.  tract,  136. 
XIX.  r.  3,  Ord.  XXIL  r.  10. 
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Similar  questions  have  not  unfrequently  arisen  on  the 
construction  of  charter-parties.  Thus  in  Behn  v.  Bumeas  (a) 
it  was  agreed  that  the  plaintift's  ship  "  now  in  the  port  of 
Amsterdam"  should  go  to  an  English  port  and  load  a 
cargo  of  coals.  The  ship  did  not  in  fact  reach  the  port  of 
Amsterdam  till  some  days  after  the  date  of  the  contract. 
It  was  held  that  the  description  of  her  as  in  the  port  of 
Amsterdam  was  a  condition,  and  that  by  its  non-fulfilment 
the  defendant  was  discharged  from  his  obligation  to  load  a 
cargo.  We  pass  on  to  the  contracts  above  mentioned  as 
under  exceptional  rules. 

A.  Marine  Insurance.  Marine 

The  law  as  to  the  contract  of  marine  insurance  is  peculiar.  J^*^^®' 
Not  only   misrepresentation   but  concealment  (b)    of  a  diadarare. 
material  fact,  "  though  made  without  any  fraudulent  in- 
teijtion,  vitiates  the  policy  "  (c),  that  is,  makes  it  voidable 
at  the  underwriter's  election  (d). 

For  this  purpose  a  material  fact  does  not^  on  the  one 
hand,  mean  only  such  a  fact  as  is  ''  material  to  the  risks 
considered  in  their  own  nature " ;  nor  on  the  other  hand 
does  it  include  everything  that  might  influence  the  under- 
writer's judgment :  the  rule  is  "  that  all  should  be  disclosed 
which  would  affect  the  judgment  of  a  rational  underwriter 
governing  himself  by  the  principles  and  calculations  on 
which  underwriters  do  in  practice  act"  (e).  The  only 
exception  is  that  the  insured  is  not  bound  to  communicate 
anything  which  is  such  matter  of  general  knowledge  that 


(a)  8  B.  &  S.  751,  82  L.  J.  Q.  B. 
204.  Was  the  charter-party  void  or 
only  voidable  ?  See  O.  W.  Holmen, 
The  Common  Law,  329.  I  submit 
that  it  was  void,  but  the  plaintiff 
would  have  been  estopped  from 
showing  that  his  own  statement 
that  h&  ship  was  in  the  port  of 
Amsterdam  was  not  true.  Cp.  pp. 
462—8  above. 

(Jb)  This  is  the  usual  word,  but 
non-disdosure  would  be  more  accu- 
*rate. 

(c)  lonides  v.  Pender,  L.  R.  9  Q.  B. 
531,  537;  2  Wms.  Saund.  555-9. 


{d)  See  MorrUon  v.  Univentd 
Marine  Inturanee  Co.  L.  R.  8  Ex. 
197,  205. 

(e)  Parsons  on  Insurance,  adopted 
per  Cur.  lonida  v.  Pender,  L.  K.  9 
Q.  B.  at  p.  589.  What  falls  within 
this  description  is  a  question  of  fact : 
StribUy  v.  Imperial  Marine  Inturance 
Co,  1  Q.  B.  D.  507.  And  the  policy 
wiU  be  vitiated  by  concealment  of  a 
fact  material  to  guide  the  under- 
writer's judgment,  though  not  ma- 
terial to  the  risk  insured  against  in 
itself:  Jtivaz  v.  Oeruiai  (C.  A.),  6 
Q.  B.  D.  222. 


504. 


MISREPRESENTATION  AND  FRAUD. 


Distino- 
tiona  as  to 
life  insur- 
anco. 


he  is  entitled  to  assume  the  underwriter  knows  it  already  (a): 
and  the  obligation  extends  not  only  to  facts  actually  within 
the  knowledge  of  the  assured,  but  to  facts  which  in  the 
ordinary  course  of  business  he  ought  to  know,  though  by  the 
fraud  or  negligence  of  his  agent  he  does  not  know  them  (6). 
These  rules  have  in  modern  times  at  any  rate  been 
uniformly  treated  both  at  law  and  in  equity  as  determined 
by  the  exceptional  and  speculative  nature  of  this  particular 
contract,  and  not  affording  ground  for  any  conclusions  of 
general  law.  That  they  do  not  apply  to  the  contract  of 
life  insurance  is  clear  from  the  judgments  in  the  Exchequer 
Chamber  in  Wheelton  v.  Hardisiy  (c),  though  a  different 
opinion  formerly  prevailed,  and  in  this  very  case  was  not 
contradicted  in  the  court  below.  Practically  life  policies 
are  almost  always  framed  with  some  sort  of  express  refer- 
ence to  the  statements  made  by  the  assured  as  to  the 
health  and  circumstances  of  the  life  insured.  Not  un- 
frequently  it  is  provided  that  the  declaration  of  the  assured 
shall  be  the  basis  of  the  contract ;  and  if  the  declaration 
thus  made  part  of  the  contract  is  not  confined  to  the 
belief  of  the  party,  but  is  positive  and  unqualified,  then 
the  contract  is  avoided  by  any  part  of  the  statement 
being  in  fact  untrue  {d)y  though  not  to  the  knowledge  of 
the  assured  (e),  or  by  the  concealment  of  any  material 
fact  (/),  Where  the  insurance  is  on  the  party's  own  life, 
however,  any  untrue  answer  given  by  himself  to  such 
questions  as  are  usually  asked  by  insurance  oflSces  would 


(a)  Morrison  v.  Univertal  Marine 
Insurance  Co,  L.  R  8  Ex.  40. 

(6)  Provdfoot  V,  Mont^fiore,  L.  R. 
2  Q.  B.  511.  But  non-diadosure  by 
an  agent  of  the  assured,  without 
fraudulent  intention,  avoids  the 
policy  only  to  the  extent  of  the  loss 
or  risk  arising  from  the  particular 
facts  so  withheld:  StrihUy  v.  Im- 
perial^ dec.  Co,f  supra. 

(c)  8  E.  &  B.  232,  in  Ex.  Ch. 
285 ;  26  L.  J.  Q.  B.  265,  27  ib.  241  ; 
see  especially  those  of  Crowder,  J. 
and  Martin  and  BramweU,  BB. 
Lindcnau  v.  Desborough,  8  B.  &  C. 


586,  is  virtually  overruled  by  this. 

{d)  It  need  not  be  shown  that  the 
particular  mis-statement  was  mate* 
rial  :  Anderson  v.  Fitzgerald,  4  H. 
L.  C.  484. 

{e)  MacdcnaJd  v.  Law  Union  In- 
surance Co.  L.  R.  9  Q.  B.  328. 

(/)  London  Assurance  v.  Mansd, 
1 1  Ch.  D.  363.  Probably  a  material 
fact  means  for  this  purpose  a  fact 
such  that  its  concealment  makes  the 
statement  actuaUy  furnished,  though 
literally  true,  so  misleading  as  it 
stands  as  to  be  in  effect  untrue. 
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be  almost  necessarily  known  to  be  untrue,  and  therefore 
fraudulent  apart  from  any  special  conditions.  Where  a 
third  person  insures,  he  on  whose  life  the  insurance  is 
made  (usually  called  "  the  life  ")  cannot  be  treated  as  the 
agent  of  the  assured,  and  false  statements  made  by  him  or 
his  referees  cannot  be  pleaded  as  a  fraud  entitling  the 
insurer  to  avoid  the  contract  (a). 

The  late  case  of  Atty.-Gen.  v.  Ray  belongs  to  the  class 
here  couvsidered :  the  grant  of  a  life  annuity  by  the  Com- 
missioners for  the  Reduction  of  the  National  Debt  was 
set  aside  at  the  suit  of  the  Crown,  the  age  of  the  life 
having  been  mis-stated ;  not  so  much  on  the  ground  of 
misrepresentation  simply,  as  because,  considering  the 
statutory  powers  and  duties  of  the  commissioners,  "  it  was 
an  essential  part  of  the  contract  itself  that  the  representa- 
tion should  be  true  "  (6). 


B.  Fire  Insurance,  j^  in. 

This  contract  is  for  similar  reasons  treated  in  somewhat 
the  same  way  as  that  of  marine  insurance  (which  it  re- 
sembles in  being  a  contract  of  indemnity)  (c),  though  not 
to  the  same  extent.  The  description  of  the  insured  pre- 
mises annexed  to  a  fire  policy  amounts  to  a  warranty  (or 
rather  a  condition)  that  at  the  date  of  the  policy  the  pre- 
mises correspond  to  the  description,  or  at  least  have  not 
been  altered  so  as  to  increase  the  risk  ;  and  also  that 
during  the  time  specified  in  the  policy  the  assured  will 
not  voluntarily  make  any  alteration  in  them  such  as  to 


(a)  Whedton  v.  Hardittyy  supra. 
The  learned  editor  of  Smith's  Mer- 
cantile Law  (402,  8th  ed.)  seems  to 
understand  the  case  as  deciding  this 
point  only,  and  treats  Lindenau  v. 
I)e$borough  as  still  law  ;  but  the 
case  of  marine  insurance  was  ex- 
pressly distinguished,  and  the  ground 
of  the  decision  in  the  Ex.  Ch.  was 
distinctly  "that  there  was  no  express 
8tip*ilation  in  the  policy  that  made 
the  accuracy  of  the  statements  the 
ba^  of  the  contract : "  per  Black- 


bum,  J.,  L.  R.  9  Q.  B.  883.  In 
London  Atturance  v.  Afansd,  11  Ch. 
D.  863,  Lindenau  v.  Desborough  was 
relied  on  by  counsel  and  the  Court ; 
but  WJieiUon  v.  Uardisty  was  not 
cited. 

(6)  9  CL  397,  407,  per  Mellish, 
L.  J.  expressly  comparing  the  case 
of  a  life  policy  where  the  representa- 
tions of  the  aamired  are  made  the 
basis  of  the  contract. 

(c)  Darrdl  v.  TihbUU  (C.  A.)  5 
Q.  B.  D.  660. 
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increase  the  risk.  The  description  must  be  the  basis  of 
the  contract,  for  the  terms  of  insurance  can  be  calculated 
only  on  the  supposition  that  the  description  in  the  policy 
shall  remain  substantially  true  while  the  risk  is  running  (a). 
There  are  dicta  in  the  books  which  seem  to  extend  the 
analogy  to  marine  insurance  beyond  this ;  but  it  is  con- 
ceived that  since  Mheelton  v.  Hardisfy  (last  p.)  they 
cannot  be  relied  on. 

Deacrip-         The  effect  ot  a  misdascription  of  the  goods  in  a  bill  of 

goods  in     lading,  apart  from  any  fraudulent  intention,  e.g.  of  avoiding 

bill  of        payment  of  a  higher  rate  of  freight,  is  not  precisely  settled : 

'  but  it  seems  that  at  most  it  would  limit  the   carrier's 

liability  to  what  the  value  of  the  goods  would  be  if  the 

description  were  correct  (b). 

At  common  law  the  concealment  of  the  true  value  of 
goods  was  held  to  excuse  a  oommon  carrier  for  anything 
short  of  actual  misfeasance,  at  all  events  if  he  had  given 
notice  that  he  would  accept  valuable  parcels  only  on 
special  terms  (c):  but  this  matter  is  now  regulated  by 
statute  (d). 


Surety- 
ship. 

Misrepre- 
sentation 
avoids 
contract. 


C.  Suretyship, 

It  is  laid  down  that  a  surety  is  released  from  his  obliga- 
tion by  any  misrepresentation  or  concealment  amounting 
to  misrepresentation  of  a  material  fact  on  the  part  of  the 
creditor  (e).  The  language  used  in  different  cases  is 
hardly  consistent:  the  later  decisions  establish  however 
that  the  rule  is  not  parallel  to  that  of  marine  insurance. 
The   contract  of  suretyship  "  is  one  in  which  there  is  no 


(a)  Sillem  v.  Thornton^  3  E.  &  B. 
868,  23  L.  J.  Q.  B.  362 ;  where  it 
was  held  accordingly  that  the  addi- 
tion of  a  third  stoiy  to  a  house  de- 
scribed as  being  of  two  stories  was 
a  material  alteration,  and  discharged 
the  insurer  :  and  see  further,  as  to 
what  amounts  to  material  misde- 
scription, Forbes  cC*  Co,* 8  claim,  19 
Eq.  485. 

(6)  Ldfeau  v.  OenercU  SUam  Navi* 


gation  Co,  L.  B,  8  C.  P.  88.  The 
point  decided  is  that  the  addition 
of  the  words  "  Weight,  value,  and 
contents  unknown"  by  the  ship- 
owner is  an  entire  waiver  of  the 
description. 

(c)  Batson  v.  Donovan,  4  B.  & 
Aid.  21. 

{d)  Smith,  Merc.  Law,  279  Eqq. 

(c)  JRaiiton  v.  Matheics,  10  CI.  & 
F.  934. 
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universal  obligation  to  make  disclosure  "  (a).  The  creditor 
is  not  bound  to  volunteer  information  as  to  the  general 
credit  of  the  debtor  or  anything  else  which  is  not  part  of 
the  transaction  itself  to  Avhich  the  suretyship  relates :  and 
on  this  point  there  is  no  difference  between  law  and 
equity  (6).  But  the  surety  is  entitled  to  knew  the  real  Surety  ia 
nature  of  the  transaction  he  guarantees  and  of  the  liability  ^^^  ^^ 
he  is  undertaking :  and  he  generally  and  naturally  looks  nature  of 
to  the  creditor  for  information  on  this  point,  although  he  tion. 
usually  is  acting  at  the  debtor's  request  and  as  his  friend, 
and  so  relics  on  him  for  collateral  infoimation  as  to  general 
credit  and  the  like.  In  that  case  the  creditor's  description 
of  the  transaction  amounts  to,  or  is  at  least  evidence  of,  a 
representation  that  there  is  nothing  further  that  might 
not  naturally  be  expected  to  take  place  between  the 
parties  to  a  transaction  such  as  described.  Whether  a 
circumstance  not  disclosed  is  such  that  by  implication  it  is 
represented  not  to  exist  depends  on  the  nature  of  the 
transaction  and  is  generally  a  question  of  fact  (c).  Thus 
where  the  suretyship  was  for  a  cash  credit  opened  with 
the  principal  debtor  by  a  bank,  and  the  cash  credit  was  in 
fact  applied  to  pay  off  an  old  debt  to  the  bank,  the  House 
of  Lords  held  that  the  bank  was  not  bound  to  disclose  this, 
no  actual  agreement  being  alleged  or  shown  that  the 
money  should  be  so  applied,  and  the  thing  being  one 
which  the  surety  might  naturally  expect  to  happen  (d).  So 
the  creditor  is  not  bound  to  tell  the  surety  that  the  pro- 
posed guaranty  is  to  be  substituted  for  a  previous  one 
given  by  another  person  (e).  But  the  surety  is  not  liable 
if  there  is  a  secret  agreement  or  arrangement  which  sub- 


(a)  F27,  J.,  Davies  v.  London  and 
Provincial  Marine  Insurance  Co,  8 
Ch.  D.  at  p.  475. 

(h)  Pledge  v.  Buss,  Johns.  663, 
Wf/thes  V.  LaboucherCf  8  De  G.  &  J. 
693,  609,  approving  North  British 
Insurance  Co.  v.  Lloyd,  10  Ex.  528, 
24  L.  J.  Ex.  14. 

(c)  Lee  V.  Jones,  14  C.  B.  N.  8. 
886,  in  Ex.  Ch.  17  C.  B.  N.  S.  482, 


503,  34  L.  J.  C.  P.  131,  138,  which 
may  be  taken  as  a  jadicial  commen- 
tary on  the  rule  given  in  Hamilton 
V.  Watson,  12  CL  &  F.  109. 

[d)  Hamilton  v.  Watson,  12  CL  & 
F.  109 ;  acr.  Pledge  v.  Buss,  Johns. 
663. 

(e)  North  British  Insurance  Co,  v. 
Uoyd,  10  Ex.  623,  24  L.  J.  Ex.  14. 
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stantially  varies  the  nature  of  the  traDsaction  or  of  the 
liability  to  be  undertaken :  as  where  the  surety  guarantees 
payment  for  goods  to  be  sold  to  the  principal  debtor,  but 
the  real  bargain,  concealed  from  the  surety,  is  that  the 
debtor  shall  pay  for  the  goods  a  nominal  price,  exceeding 
the  market  price,  and  the  excess  shall  be  applied  in  liqui- 
dation of  an  old  debt  (a) :  or  where  the  loan  to  be  guaranteed 
is  obtained  not  in  the  ordinary  way,  but  by  an  advance  of 
trust  funds  of  which  the   principal  debtor  himself  is  a 
trustee  (6).     In  Lee  v.  Jones  (c)  there  was  a  continuing 
guaranty  of  an  agent's  liabilities  in  account  with  his  em- 
ployers.    He  was  in  fact  already  indebted  to  them  beyond 
the  whole  amount  guaranteed  by  Ihe  surety's  agreement, 
which  was  so  worded  as  to  cover  existing  as  well  as  future 
liabilities.     The  surety  was  not  informed  of  this,  and  the 
recitals  in  the  agreement,  though  not  positively  false,  were 
of  a  misleading  and  dissembling  character.     The  majority 
of  the  Court  of  Exchequer  Chamber  held  that  there  was 
evidence  of  *'  studied  effort  to  conceal  the  truth  "  amounting 
to  fraud.     And  on  the  whole  it  appears  from  this  case  and 
Railton  v.  Mathews  (d)  that  the  concealment  from  the 
surety  of  previous  defaults  of  the  principal  debtor,  when 
there  is  a  continuing  guaranty  of  conduct  or  solvency,  is  in 
itself  evidence  of  fraud.     Where  a  person  has  become  a 
surety  on  the  faith  of  the  creditor's  representation  that 
another  will  become  co-surety,  he  is  not  bound  if  that 
other  person  does  not  join;  and  in  equity  it  makes  no 
difference  that  the  guaranty  was  under  seal  (e).     Where  a 
guaranty  was  given  to  certain  judgment  creditors  in  con- 
sideration of  their  postponing  a  sale  under  an  execution 


(a)  Pidcock  v.  Bishop,  S  B.  &  C. 
605  ;  I.  G.  A.  s.  148,  iUust.  b. 

(6)  Squire  v.  WhiUan,  1  H.  L.  C. 
833,  decided  however  chiefly  on  the 
broader  ground  that  there  cannot 
be  a  contract  of  Bnretyship  in  Hani-, 
for  no  creditor  wa^  ever  named  or 
specified  to  the  surety. 

(c)  17  C.  B.  N.  S.  482,  31  L.  J. 
Ex  181. 


(d)  10  CL  &  F.  934. 

{e)  Rice  v.  Gordon^  11  Beav.  465, 
Evans  v.  Bremrtdge^  2  K.  &  J.  174, 
8  D.  M.  G.  100.  The  rule  does  not 
apply  if  the  surety's  remedies  are 
not  really  diminished  :  Cooper  v. 
Evans,  4  Eq.  45,  where  the  principal 
debtor  had  not  executed  the  bond, 
but  had  executed  a  separate  agree- 
ment  under  seal. 
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already  issued  against  the  principal  debtor,  but  in  fact 
they  did  not  stop  the  sale,  being  unable  to  do  so  without 
the  consent  of  other  persons  interested,  it  was  held  that 
the  guaranty  was  inoperative  (a) ;  but  perhaps  this  case  is 
best  accounted  for  as  one  of  simple  failure  of  considera- 
tion ;  for  the  consideration  for  the  guaranty  was  not  merely 
the  credit  given  to  the  principal  debtor,  but  the  immediate 
stopping  of  the  sale. 

The  authorities,  taken  as  a  whole,  establish  that  as  be-  Beyond 
tween  creditor  and  surety  there  is  in  point  of  law  no  positive 
positive  duty  to  rive  information  as  to  the  relations  be-  dp*y  to 
tween  the  creditor  and  the  principal  debtor,  but  the  surety  mation. 
is  discharged  if  there  is  actual  misrepresentation,  and  that 
silence  may  in  a  particular  case  be  equivalent  to  an  actual 
representation,  whether  it  is  so  being  a  question  of  fact  (6). 
So  far  as  these  rules  attach  special  duties  to  the  creditor 
they  do  not  apply  to  a  mere  contract  of  indemnity  (c). 

I).  Sales  of  land.  Sales  of 

"^  land :  con- 

A  misdescription  materially  aflfecting  the  value,  title,  or  tract  void- 
character  of  the  property  sold  will  make  the  contract  void-  material 
able  at  the  purchaser's  option,  and  this  notwithstanding™*?*^ 
special  conditions  of  sale  providing  that  errors  of  descrip- 
tion shall  be  matter   for  compensation   only.     Flight  v. 
Booth  (d)  is  a  leading  case  on  this  subject.     The  contract 
was  for  the  sale  of  leasehold  property,  and  the  lease  im- 
posed restrictions  against  carrying  on   several  trades,  of 
which  the  particulars  of  sale  named  only  a  few :  it  was  held 
that  the  purchaser  might  rescind  the  contract  and  recover 
back  his  deposit.     Tindal,  C.J.  put  the  reason  of  the  case 
on  exactly  the  same  grounds  which,  as  we  shall  imme- 


(a)  Cooper  v.  Jod,  1  D.  F.  J.  240.  (c)   Way  v.  Ileam,  13  C.  B.  N.  S. 

(6)  Cp.LC.A.  88. 142-144.  S.  143:  292;  33  L.  J.  C.  P.  34:  but  the 

"  Any  guarantee  which  the  creditor  point  of  that  case  is  rather  that  there 

has  obtained  by  means  of  keeping  was  no  misrepresentation  c2afM  ^ocum 

silence  as  to  a  material  circumstance  eontradui, 

is  invaUd,"  is  probably  not  intended  {d)  1  Bing.  N.  C.  370,  377. 
to  go  beyond  the  English  law. 
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Spediic 
perform- 
ance and 


diately  see,  have  been  relied  on  in  like  cases  by  courts  of 
equity. 

"  Where  the  misdescription,  although  not  proceeding  from  fraud,  is 
in  a  material  and  substantial  point,  so  far  affecting  the  subject-matter 
of  the  contract  that  it  may  reasonably  be  supposed  that  but  for  such 
misdescription  the  purchaser  might  never  have  entered  into  the 
contract  at  nil,  in  such  case  the  contract  is  avoided  altogether,  and 
the  purchaser  is  not  bound  to  resort  to  the  clause  of  compensation. 
Under  such  a  state  of  facts  the  purchaser  may  be  considered  as  not 
having  purchased  the  thing  which  was  really  the  subject  of  the  sale." 

So  in  Pkillipa  v.  Caldclexigh  {a),  where  the  contract  was 
for  the  sale  of  "  a  freehold  residence  "—which  means  free 
of  all  incumbrances  (a) — ^and  it  appeared  that  the  property 
was  subject  to  restrictive  covenants  of  some  kind,  the  pur- 
chaser was  held  entitled  to  rescind,  though  the  covenants 
were  in  a  deed  prior  to  that  fixed  by  the  contract  as  the 
commencement  of  the  title. 

Questions  of  this  kind  arise  chiefly  in  suits  for  specific 
performance  between  vendors  and  purchasers  of  real  estate. 


compenaa-  when  it  is  found  that  the  actual  tenure,  quantity,  or  de- 
scription of  the  property  varies  from  that  which  was  stated 
in  the  contract.  The  effect  of  the  conditions  of  sale  in  the 
particular  instance  has  almost  always  to  be  considered,  and 
the  result  of  the  variance  may  be  very  different  according 
to  these,  and  according  to  the  amount  and  importance  of 
the  discrepance  between  the  description  and  the  fact  (h), 
A  complete  or  nearly  complete  system  of  rules  has  been 
gradually  established  by  the  Court  of  Chancery. 


Where 
variance 
not  sub- 
stantial, 
contract 
enforce- 
able, but 
with  com- 


(i.)  "If  the  failure  is  not  substantial,  equity  will  interfere" 
and  enforce  the  contract  at  the  instance  of  either  party 
with  proper  compensation  (c).  The  purchaser,  "  if  he  get« 
substantially  that  for  which  he  bargains,  must  take  a 
compensation  for  a  deficiency  in  the  value  *'  {d).     Here  the 


(a)  L.  R.  4  Q.  B.  159,  161. 

(6)  See  authorities  collected  on 
the  subject  generaUy,  Dart,  V.  &  P. 
184  sqq.,  644,  654,  1055,  1067,  sqq. 


(c)  HiiUey  v.  Grants  13  Ves.  73, 
77. 

(d)  Dyer   v.   Hargrave^   10  Ves, 
506,  508. 


SALES  OF  LAND:  COMPENSATION. 


511 


contract  is  valid  and  binding  on  both  parties,  and  the  case  pensation, 
is  analogous  to  a  sale  of  specific  goods  with  a  collateral  either 
wan-anty.  P*f*^* 


(ii.)  There  is  a  second  class  of  cases  in  which  the  con-  Where 
ti-act  is  voidable  at  the  option  of  the  purchaser,  so  that  he  su^Sntial 
cannot  be  forced  to  complete  even  with  compensation  at  »nd 
the  suit  of  the  vendor,  but  may  elect  either  to  be  released  pecuniary 
from   his  bargain   or   to  perform   it  with   compensation.  ®J^?J**^**"* 
"  Generally  speaking,  every  purchaser  has  a  right  to  take  misled 
what  he  can  get,  with  compensation  for  what  he  cannot  ^J^^^on- 
get ''  (a),  even  where  he  is  not  bound  to  accept  what  the  t»ct,  or 
other  has  to  give  him  (6).  with^m- 

However  a  purchaser's  conduct  may  amount  to  an  aflBr-  P«"»tion. 
mation  of  the  contract  and  so  deprive  him  of  the  right  to 
rescind,  but  without  affecting  the  right  to  compensation  (c); 
again,  special  conditions  may  exclude  the  right  to  insist  on 
compensation  and  leave  only  the  right  to  rescind  {d). 

Under  this  head  fall  cases  of  misdescription  affecting  the 
value  of  the  property,  such  as  a  statement  of  the  existence 
of  tenancies,  not  showing  that  they  are  under  leases  for 
lives  at  a  low  rent  (e) ;  or  an  unqualified  statement  of  a 
recent  occupation  at  a  certain  rent,  the  letting  value  of 
the  property  having  been  meanwhile  ascertained  to  be 
less,  and  that  occupation  having  been  peculiar  in  its  cir- 
cumstances (/) ;  or  the  description  of  the  vendor's  interest 
in  terms  importing  that  it  is  free  from  incumbrances— such 


(a)  Hughes  v.  /ones,  3  D.  F.  J. 
307,  815  ;  Leyland  v.  HUngworthj 
2  D.  F.  J.  248,  252. 

(6)  "If  a  person  poBsessed  of  a 
term  for  100  years  oontracts  to  sell 
the  fee  he  cannot  compel  the  par- 
chaser  to  take,  but  the  purchaser 
can  compel  him  to  convey  the  term." 
Per  Lord  Eldon,  Wood  v.  Gnffitk,  1 
Swanst.  at  p.  54  (though  in  thiB  case 
not  with  compensation,  see  next 
page) :  and  see  MorUock  v.  BuHer, 
10  Ves.  292,  815. 

(c)  Hughn  ▼.  Jonet,  tupra. 


(d)  Qorditigley  v.  Cfieeselorougk, 
3  Giff.  496,  4  D.  F.  J.  879,  where 
the  purchaser  claiming  specific  per- 
formance with  compensation,  and 
having  rejected  the  vendor's  offer 
to  annul  the  contract  and  repay  the 
purchaser  lus  costs,  was  made  to  per- 
form the  contract  unconditionally. 
See  further  as  to  the  effect  of  con- 
ditions of  this  kind  Mawson  v. 
FUtcher,  6  Ch.  91. 

{e)  Hughes  v.  Jones,  3  D.  F.  J. 
807. 

(/)  Dimmock  v.  HaUeU,  2  Ch.  21. 
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as  "immediate  absolute  reversion  in  fee  simple" — where  it 
is  in  fact  subject  to  undisclosed  incumbrances  (a). 

The  treatment  of  this  class  of  cases  in  equity  is  analo- 
gous to  the  rules  applied  at  common  law  to  the  sale  of 
goods  not  specifically  ascertained  by  sample  or  with  a 
warranty :  see  p.  502,  above. 
Ezoep-  The  doctrine  that  a  vendor  who  has  less  than  he  under- 

took  to  sell  is  bound  to  give  so  much  as  he  can  give  with 
an  abatement  of  the  price  applies,  it  is  to  be  understood, 
only  where  the  vendor  has  contracted  to  give  the  purchaser 
something  which  he  professed  to  be,  and  the  purchaser 
thought  him  to  be,  capable  of  giving..  Where  a  husband 
and  wife  had  agreed  to  sell  the  wife's  estate  (her  interest 
being  correctly  described  and  known  to  the  purchaser),  and 
the  wife  would  not  convey,  the  Court  refused  to  compel 
the  husband  to  convey  his  own  interest  alone  for  an 
abated  price  (6). 

Also  the  Court  will  not  order  vendors  who  sell  as  trustees 
to  perform  their  contract  with  compensation,  on  account  of 
the  prejudice  to  the  cestui  que  trust  which  might  ensue  (c). 
Can  a  It  is  an  unsettled  question  whether  a  purchaser  other- 

purchaser   ^jg^  entitled  to  compensation  can  recover  it  after  he  has 

recover  i         •  i     i 

compensa-  taken  a  conveyance  and  paid  the  purchase-money  in  full. 

comple-      ^^^  negative  has  been  maintained  by  Lord  St.  Leonards 

tion  ?         as  a  text- writer  (cZ),  and  by  Malins,  V.-C.  (e),  and  Denman, 

J.  (/) ;  the  affirmative  by  Sir  L.  Shadwell  (g),  the  Court  of 

(a)  Torrance  v.  BoUon,  8  Ch.  118.  766. 

Of  the  peculiar  character  of  the  non-  {d)  Sugd.  V.  ft  P.  553. 

disclosure  in  that  case    presently.  (e)  Manson  v.  Thackert  7  C'h.  D. 

Cp.  PhiUips  V.  Caldcleugh,  L.  R.  4  620  ;  Bedey  v.  BaUi/,  9  Ch.  D.  103; 

Q.  B.  159,  p.  510,  above.    As  to  the  AUen  v.  Richardson,  13  Ch,  D.  524 

proper  mode  of  assessing  compensa-  (but  here  the  decifion  seems  right 

tion  in  a  case  of  mis-statement  of  on  either  view,  for  the  purchsser 

profits,  see  PoweU  v.  ElUotf  10  Ch.  knew  the  title  before  completion, 

424.  and  suffered  only  by  an  oversight  of 

(6)  Cadle  v.  WUkinKm,  5  Ch.  534.  law). 

In  a  late  case  where  the  husband  (/)  BrcU  v.  CUncser,  5  C.  P.  D. 

had  the  reversion  in  fee  after  a  life  876, suggesting  a  distinction  between 

interest  to  the  wife,  specific  per-  the  case  of  a  mis-statement  on  the 

formance  with    compensation   was  face  of  the  contract  and  that  of  a 

granted :  Barker  v.  Cox,  4  Ch.  D.  coUateral    misrepresentation    or    a 

464  ;  fed  qu,  mere  non-disclosure. 

(c)   White  V.  Cvddon,  8  CI.  ft  F.  (g)  Cann  v.  Cann,  3  Sim.  447. 
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Exchequer  (a),  and  Jessel^  M.B.  (b).  A  distinction  haa 
been  suggested  betw^een  cases  where  compensation  is  sought 
as  of  common  right  and  where  it  is  provided  for  by  the 
conditions  of  sale  (c);  but  this  will  not  reconcile  the 
decisions. 

(iii.)  But  lenBtlj  the  variance  may  be  so  material  (either  Where 
in  quantity,  or  as  amounting  to  a  variance  in  kind)  as  to  notcapabie 
avoid  the  sale  altogether  and  to  prevent  not  merely  the  ^  ^^n^ 
general  jurisdiction  of  the  Court  as  to  compensation,  but  to  resomd 
even  special  provisions  for  that  purpose,  from  having  any  "^P^y* 
application.     "  If  a  man  sells  freehold  land,  and  it  turns 
out  to  be  copyhold,  that  is  not  a  case  for  compensation  (c2); 
so  if  it  turns  out  to**  be  long  leasehold,  that  is  not  a  case  for 
compensation ;  so  if  one  sells  property  to  another  who  is 
particularly  anxious  to  have  the  right  of  sporting  over  it, 
and  it  turns  out  that  he  cannot  have  the  right  of  sporting, 
because  it  belongs  to  somebody  else  ...  in  all  those  cases 
the  Court  simply  says  it  will  avoid  the  contract,  and  will 
not  allow  either  party  to  enforce  it  unless  the  person  who  is 
prejudiced  by  the  error  be  willing  to  perform  the  contract 
without  compensation"  (e).      A  failure  of  title  as  to  a  part 
of  the  property  sold  which,  though  small  in  quantity,  is 
important  for  the  enjoyment  of  the  whole,  may  have  the 
same  effect  (/).     This  class  of  cases  agrees  with  the  last 
in  the  contract  being  voidable  at  the  option  of  the  party 
misled,  but  it  differs  from  it  in  this,  that  if  he  elects  to 
adopt  the  contract  at  all  he  must  adopt  it  unconditionally, 


(a)  Bos  Y.  ffdtkam,  L.  B.  2  Ez. 
72  (KeUy,  C.B.,  Choimell  and  Figott, 
BK). 

(6)  Be  Turner  and  SkdUm,  13 
Ch.  D.  181. 

(c)  Bom  v.  ffeUkam,  tuprck 

[d)  And  oonveisely,  a  man  who 
bnys  an  estate  as  copyhold  is  not 
bonnd  to  accept  it  if  it  is  in  fact 
freehold.  For  ''the  motivea  and 
fancies  of  mankind  are  infinite; 
and  it  is  mmecessaiy  for  a  man  who 
has  contracted  to  purchase  one  thing 
to  explain  why  be  refuses  to  accept 


another:"  Aylesy,  Oox^  16  Bear.  28. 
As  to  leaseholds,  it  is  a  settled 
though  perhaps  not  a  reasonable 
role  that  a  contract  to  seU  property 
held  tmder  a  lease  is  prima  facie  a 
contract  to  show  title  to  an  original 
lease :  Oambertoell  and  S,  London 
Building  Society  v.  ffoUoway,  18 
Ch.  D.  754. 

{e)  Sari  of  Durham  v.  Lcfford, 
84  Beay.  611. 

(/)  Arnold  V.  Arnold  (0.  A.),  14 
Ch,  D.  270. 

LL 
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since  compulsory  performance  with  compensation  would 
here  work  the  same  injustice  to  tlie  one  party  that  com- 
pulsory performance  without  compensation  would  work  to 
the  other.  Such  was  the  result  in  the  case  now  cited  of 
the  real  quantity  of  the  property  falling  short  by  nearly 
one-half  of  what  it  had  been  supposed  to  be  (a).  But  in 
a  later  case  where  the  vendors  were  found  to  be  entitled 
only  to  an  undivided  moiety  of  the  property  which  they 
had  professed  to  sell  as  an  entirety,  the  Court  found  no 
difficulty  in  ordering  specific  performance  with  an  abate- 
ment of  half  the  price  at  the  suit  of  the  purchaser,  as  no 
injustice  would  be  done  to  the  vendors,  who  would  be  ftilly 
paid  for  all  they  really  had  to  sell  (6).  The  real  question 
is  whether  the  deficiency  is  such  as  to  be  fairly  capable  of 
a  money  valuation  (o).  It  seems  that  where  it  is  in  the 
vendor's  power  to  make  good  the  description  of  the  pro- 
power  to  perty,  but  not  by  way  of  money  compensation,  it  may  be 
his  le^-^  ^^  ^18  option  to  perform  the  contract  with  the  non-pecuniary 
sentationfl,  compensation  applicable  to  the  circumstances  or  to  treat  it 
as  rescinded.      In  Baskcomb  v.  Bechwiih  (d)  a  lot  of 


Where 
it  is  in 
▼endor'a 


(a)  The  price  aaked  had  been  fixed 
by  reference  to  the  rental  alone. 
Qu.  how  the  case  would  have  stood 
could  a  price  proportional  to  the 
area  have  been  arrived  at.  And 
see  Stoaida/nd  v.  Deardey,  27  Beav. 
430  (where  it  is  left  doubtful  whether 
the  purchaser  could  or  could  not 
have  enforced  the  contract  with 
compensation).  Cp.  D.  1 8. 1.  de  cont. 
empt.  22-24,  enunciating  precisely 
the  same  principle  as  that  applied  by 
our  courts  of  equity.  Hanc  legem 
venditionis :  Si  quid  sacri  vd  re- 
lujiosi  ett,  eius  venit  nikil,  super- 
vacuam  non  esse,  sed  ad  modica 
loca  pertinere :  ceterum  si  omne 
religiosum,  vel  sacrum,  vel  publicum 
yenierit,  nullam  esse  emptionem  : 
and  see  eod.  tit  18,  40  pr.  In 
Wkittemcre  v.  Wkittemore,  8  Eq. 
608,  a  case  of  material  deficiency  in 
quantity,  it  was  held  that  a  con- 
dition of  sale  providing  generally 
that  errors  of  description  should  be 
only  matter  of   compensation  did 


apply,  but  another  excluding  com- 
pensation for  errors  in  quantity  did 
not ;  so  that  on  the  whole  the  pur- 
chaser could  not  rescind,  but  was 
entitled  to  compensation. 

(6)  Bailey  v.  Piper,  18  Eq.  688  ; 
fforroeki  v.  Righyt  9  Ch.  D.  180, 
where  the  moiety  was  so  incumbered 
that  the  vendor  in  the  result  got 
nothing  but  an  indemnity;  WkeaSey 
y.  Slade,  4  Sim.  126,  is  practically 
overruled  by  these  cases.  Maw  y. 
Topkam,  19  Beav.  576,  is  distin- 
guishable, as  there  the  purchaser 
knew  or  ought  to  have  known  that 
a  good  titie  could  not  be  made  to  the 
whole. 

(c)  See  Dyer  v.  Hargrave,  10 
Ves.  at  p.  507 ;  and  on  the  dis- 
tinction of  the  different  classes  of 
cases  generally,  per  Amphlett,  B. 
PhmipB  y.  MUler,  L.  R.  16  C.  P. 
427-8. 

{d)  8  Eq.  100  (1869,  before  Lord 
Bomilly,  M.R). 
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building  land  (part  of  a  larger  estate  intended  to  be  sold 
together)  was  sold  under  restrictive  conditions  as  to  build- 
ing, and  in  particular  that  no  public-house  was  to  be 
built ;  the  purchaser  assumed  from  the  plan  and  particulars 
of  sale,  and  in  the  opinion  of  the  Court  with  good  reason, 
that  the  whole  of  the  adjoining  property  would  be  subject 
to  like  restrictions.  One  small  adjacent  plot  had  in  fact 
been  reserved  by  the  vendor  out  of  the  estate  to  be  sold, 
so  that  it  would  be  free  from  restrictive  covenants;  but 
this  did  not  sufficiently  appear  froth  the  plan.  The  vendor 
sued  for  specific  performance.  It  was  held  that  he  was 
entitled  at  his  option  to  a  decree  for  specific  performance, 
on  the  terms  of  entering  into  a  restrictive  covenant  in- 
cluding the  reserved  plot,  or  to  have  his  bill  dismissed  (a). 
It  is  rather  diflficult  to  see  why  the  option  should  not  have 
been  with  the  purchaser.  The  vendor  had  the  means  of 
performing  what  must  be  taken  to  have  really  been  his 
contract  (for  a  man  cannot  be  heard  to  say  that  the  natural 
construction  and  meaning  of  the  contract  he  proposes, 
whether  by  a  verbal  description  of  the  subject-matter,  or 
by  words  helped  out  by  maps  or  other  symbols,  is  not  the 
meaning  he  intended ;  accipiuntur  fm^ius  contra  pro- 
ferentem)  (6) :  and  it  might  have  been  a  not  unsound  or 
unjust  conclusion  to  hold  that  he  was  simply  bound  to 
perform  it. 

This  third  class  of  cases  may  be  compared  (though  not 
exactly)  to  a  sale  of  goods  subject  to  a  condition  or 
"  warranty  in  the  nature  of  a  condition,'^  so  that  the  sale  is 
"  to  be  null  if  the  affirmation  is  incorrect "  (c). 

A  purchaser  who  in  a  case  falling  under  either  of  the  Depoait, 
last  two  heads  exercises  his  option  to  rescind  the  contract  coverable 
may  sue  in  the  Chancery  Division  to  have  it  set  aside,  and  ^  eq«jty 

,  ,  aa  well  as 

recover  back  in  the  same  action  any  deposit  and  expenses  at  law. 

(a)  The   case    comes   very  near  pactis,  89;  D.  18.  1  de  cont.  empt. 

Bloomer  v.  Spittle,  13  Eq.  427,  and  21. 

others  of  that  class,  explained  pp.  (c)  Bannei^man  v.  White,  10  0.  B. 

445,  491,  above.  N.  S.  844,  81  L.  J.  C.  P.  28. 

(6)  2  Sm.  L.  C.  525 )  D.  2. 14.  de 

LL2 
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already  paid  under  the  contract  (a).    And  it  seems  that 

there  is  an  independent  right  to  sue  in  equity  for  the 

return  of  the  deposit  and  expenses,  at  all  events  if  there 

are  any  accompanying  circumstances  to  afford  ground  for 

equitable  jurisdiction,  such  as  securities  having  been  given 

of  which  the  specific  restitution  is  claimed  (6). 

General         To  retum  to  the  more  general  question,  it  is  the  duty  of 

vendor       *^®  vendor  to  give  a  fair  and  unambiguous  description  of 

to  give       his  property  and  title.     If  he  does  not  intend  to  offer  for 

scription.  '  sale  an  unqualified  estate,  the  qualifications  should  appear 

on  the  face  of  the  particulars  (c).     In  TorraTice  v.  Bolton  (d) 

an  estate  was  offered  for  sale  as  an  immediate  reversion  in 

Conceal-     fee  simple.    At  the  auction  conditions  of  sale  were  read 

MfftfcSarB  ^lo^d  from  a  manuscript,  but  no  copy  given  to  the  persons 

not  ex-       who  attended  the  sale.     One  of  these  conditions  showed 

correct^    ^^^^  ^^^  property  was  subject  to  three  mortgages.    The 

Btatem^t  plaintiff  in  the  suit  had  bid  and  become  the  purchaser  at 

tions  only  the  Sale,  but  without  having,  as  he  alleged,  distinctly  heard 

toe^aale*  **  *'^®  Conditions  or  understood  their  effect.     The  Court  held 

Torrance    that  the  particulars  were  misleading ;  that  the  mere  read- 

^   ing  out  of  the  conditions  of  sale  was  not  enough  to  remove 

their  effect  and   to  make  it  clear  to  the  mind   of  the 

purchaser  what  he  was  really  buying;  and  that  he  was 

entitled  to  have  the  contract  rescinded  and  his  deposit 

returned. 

A  misleading  description  may  be  treated  as  a  misrepre- 
sentation even  if  it  is  in  terms  accurate:  for  example, 
where  property  was  described  as  "  in  the  occupation  of  A." 
at  a  certain  rental,  and  in  truth  A.  held  not  under  the 
vendor,  but  under  another  person's  adverse  possession  (e), 
or  where  immediate  possession  is  material  to  the  purchaser, 
and  the  tenant  holds  under  an  unexpired  lease  for  years 


(a)  E,g.  Stanton  v.  TaUersaU,  1  Sm.  sent  before  the  snit  was  held  not  to 
&  G.  520,  Torrmux  v.  BoUon,  8  Ch.  deprive  the  Court  of  jurisdiction. 
118.  (c)   ffugha  v.  Janea,  8  D.  F.  J. 

(b)  Aheraman  Ironvforhi   Co,    y.  807,  814. 
Wicl-ens,  4  Ch.  101,  where  the  con-  {d)  8  Ch.  118. 

tract  having  been  rescinded  by  con-  (e)  LacJUan  V.  BejfnottU,  Eay  52. 
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which  is  not  disclosed  (a).  A  misleading  statement  or 
omission  made  by  mere  heedlessness  or  accident  may 
deprive  a  vendor  of  his  right  to  specific  performance,  even 
if  such  that  a  more  careful  buyer  might  not  have  been 
misled  (6). 

All  this  proceeds  on  the  supposition  that  the  vendor's 
property  and  title  are  best  known  to  himself,  as  almost 
always  is  the  case.  But  the  position  of  the  parties  may  be 
reversed  :  a  person  who  has  become  the  owner  of  a  property 
he  knows  very  little  about  may  sell  it  to  a  person  well 
acquainted  with  it,  and  in  that  case  a  material  misrepre- 
sentation by  the  purchaser  makes  the  contract,  and  even 
an  executed  conveyance  pursuant  to  it,  voidable  at  the 
vendor's  option  (c).  So  it  is  where  the  purchaser  has 
done  acts  unknown  to  the  vendor  which  alter  their  position 
and  rights  with  reference  to  the  property :  as  where  there 
is  a  coal  mine  imder  the  land  and  the  purchaser  has 
trespassed  upon  it  and  raised  coal  without  the  vendor's 
knowledge:  for  here  the  proposed  purchase  involves  a 
buying  up  of  rights  against  the  purchaser  of  which  the 
owner  is  not  aware  (d). 

Vendors  of  land  may,  and  constantly  do  in  practice,  sell  Effect  of 
under  conditions  requiring  the  purchaser  to  assume  par-  TOnditiona 
ticular  states  of  fact  and  title.     But  such  conditions  must  *■  ^  ^^^ 
not  be  misleading  as  to  any  matter  within  the  vendor's 
knowledge.     "  The  vendor  is  not  at  liberty  to  require  the 
purchaser  to  assume  as  the  root  of  his  title  that  which 
documents  within  his  possession  show  not  to  be  the  fact, 
even  though  those  documents*  may  show  a  perfectly  good 
title  on  another  ground :"  and  if  this  is  done  even  by  a 
perfectly  innocent  oversight  on  the  part  of  the  vendor  or 
his  advisers,  specific  performance  will  not  be  enforced  (e). 

(a)  CahaUero  v.  llenty,  0  Ch.  447.  (e)  Broad  v.  Munton,  12  Ch.  D. 

(6)  Jones  v.  Simmer,  14  Ch.  D.  181  (G.  A.),  per  Cotton,  L.J.  at  p. 

588.  149 :  whetiber  this  would  be  Buffi- 

(c)  Haygarih  v.  Wearing^  12  £q.  clent  ground  for  rescmding  the  con- 

820.  tract,  quare,  per  Jesael,  M.R.  at  p. 

{d)  Phmipe  V.   Hmfray,  6   Ch.  142. 
770,  779. 
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X  on-dis- 
cloftore  of 
ilefect  of 
title  Dot 
actiialljr 
kDown  to 
vendor: 
Wilde  r. 
GilMon 


The  House  of  Lords  decided  in  Wilde  v.  Gihsoix  (a)  that 
the  vendors  silence  as  to  a  right  of  way  over  the  property, 
of  the  existence  of  which  he  was  not  shown  to  be  aware, 
was  no  ground  for  setting  aside  the  contract  This  re- 
versed the  decision  of  Knight  Bruce,  V.-C.  (6),  who  held 
that  the  silence  of  the  particulars  taken  together  with  the 
condition  of  the  property  (for  the  way  had  been  enclosed) 
amounted  to  an  assertion  that  no  right  of  way  existed. 
In  any  view  it  seems  an  extraordinary,  not  to  say  dangerous, 
doctrine  to  say  that  a  vendor  is  not  bound  to  know  his 
own  title,  so  far  at  least  as  with  ordinary  diligence  he  may 
know  it :  and  the  case  is  severely  criticized  by  Lord  St. 
Leonards  (c).  The  Irish  case  relied  on  by  the  Lords  as  a 
direct  authority  may  be  distinguished  on  the  ground  that 
the  representation  there  made  by  the  lessor  that  there  was 
no  right  of  way  was  made  not  merely  with  an  honest  belief, 
but  with  a  reasonable  belief  in  its  truth  (d). 

The  decision  in  Wilde  v.  Gibsoii  was  much  influenced 
by  the  purchaser's  case  having  been  rested  in  the  pleadings 
to  a  certain  extent  upon  charges  of  actual  fraud,  which 
however  were  abandoned  in  argument:  the  doctrine  of 
constructive  notice^  it  was  said,  could  not  be  applied  in 
support  of  an  imputation  of  direct  personal  fraud.  Even 
so  the  result  in  modem  practice  would  only  be  that  the 
plaintiff  would  have  to  pay  the  costs  occasioned  by  the 
unfounded  charges ;  he  would  not  lose  any  relief  for  which 
he  otherwise  showed  sufficient  grounds  (e).  And  on  ex- 
amining the  pleadings  it  is  difficult  to  find  any  imputation 
sufficient  to  justify  the  grave  rebukes  expressed  in  the 
judgments  (/).    Altogether  the  case  strongly  illustrates  the 


(a)  1  H.  L.  C.  606. 

(6)  S.  C.  rum,  Gibton  v.  D'Edc^  2 
y.  &  C.  642. 

(r)  Sugd.  Law  of  Property,  614, 
687,  &C. 

{d)  Indeed  the  Court  Beems  to 
hftve  thooffht  it  weu  tme,  notwith- 
standing the  advene  result  of  an 
action.  Legge  v.  Croker,  1  Ball  & 
B.  606,  Sugd.  op.  eit.  657. 


(e)  HUliard  v.  Eiffe,  L.  R.  7  H. 
L.  30 ;  see  next  chapter. 

(/)  The  bill  in  Oibton  r.  UEtte, 
which  is  to  be  found  in  the  printed 
cases  of  1848,  has  the  words  "care- 
fully  concealed  *'  in  one  passage  : 
"fraudulently  concealed '*  in  another 
may  mean,  of  course,  fraudulently 
in  a  technical  sense. 
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confusion  and  inconvenience  which  may  follow  from  the 
use  of  the  word  fraud  with  a  latitude  inconsistent  with  its 
ordinary  and  natural  meaning.  It  was  also  said  by  Lord 
Campbell  that  a  court  of  equity  will  not  set  aside  an 
executed  conveyance  on  the  ground  of  misrepresentation 
or  concealment,  but  only  for  actual  fraud  (a) :  but  this 
dictum  has  not  been  followed.  In  a  late  case  where  copy- 
hold land  had  been  sold  as  freehold,  apparently  in  good 
faith,  the  sale  was  set  aside  after  conveyance  (6).  Here, 
however,  the  seller  had  notice  when  he  bought  the  land 
himself  that  some  part  of  it  at  least  was  copyhold.  On 
the  other  hand  there  may  be  a  want  of  diligence  on  the 
purchaser's  part  which,  although  not  such  as  to  deprive 
him  of  the  right  of  rescinding  the  contract  before  comple- 
tion, would  preclude  him  from  hJaving  the  sale  set  aside 
after  conveyance  (c). 

As  a  general  result  of  the  authorities  there  seems  to  be  General 
no  doubt  that  on  sales  of  real  property  it  is  the  duty  of 
the  party  acquainted  with  the  property  to  give  substantially 
correct  information,  at  all  events  to  the  extent  of  his  OAvn 
actual  knowledge,  of  all  facts  material  to  the  description 
or  title  of  the  estate  offered  for  sale,  but  not  of  extraneous 
facts  affecting  its  value:  the  seller,  for  example,  is  not 
bound  to  tell  the  buyer  what  price  he  himself  gave  for 
the  property  (d). 

The  general  rule  seems  not  applicable  as  between  lessor  Exception 
and  lessee,  where  the  letting  is  for  an  occupation  by  the  occupation 
lessee  himself,  and   so  far  as  concerns  any  physical  fact^***"**- 
which  can  be  discovered  by  inspection ;   for  in  ordinary 
circumstances  the  landlord  is  entitled  to  assume  that  the 
tenant  will  go  and  look  at  the  premises  for  himself,  and 


(a)  1  H.  L.  C.  682.  (t)  M'Ctdioch  v.  Qregory,  1  K.  & 

(6)  Hart  v.  Swaine^  7  Gh.  D.  42 ;  J.  286,  where  a  will  was  mis-stated 

also  in  Haygarth  v.  Wearing,  12  £q.  in  the  abstract  so  as  to  conceal  a 

320,  an  executed   conveyance  was  defect  of  title,  but  the  pnrchaAer 

set  aside  on  simple  misrepresenta-  omitted  to  examine  the  originals, 
tion.  (d)  3  App.  Ca.  1267. 
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therefore  is  not  bound  to  tell  him  if  they  are  in  bad  repair 
or  even  ruinous  (a). 


FamUy 

settle* 

ments: 

duty  of 

fiiUdif. 

doBure. 


Partner- 
riiip. 

Contracts 
to  take 
shares. 


E.  Family  Settlements. 

In  the  negotiations  for  family  settlements  and  com- 
promises it  is  the  duty  of  the  parties  and  their  professional 
agents  not  only  to  abstain  from  misrepresentations,  but  to 
communicate  to  the  other  parties  all  material  &cts  within 
their  knowledge  affecting  the  rights  to  be  dealt  with.  The 
omission  to  make  such  communication,  even  without  any 
wrong  motive,  is  a  ground  for  setting  aside  the  transaction. 
"  Full  and  complete  communication  of  all  material  circum- 
stances is  what  the  Court  must  insist  on  "  (&).  "  Without 
full  disclosure  honest  intention  is  not  sufficient/'  and  it 
makes  no  difference  if  the  non-disclosure  is  due  to  an 
honest  but  mistaken  opinion  as  to  the  materiality  or 
accuracy  of  the  information  withheld  (c).  The  operation 
of  this  rule  is  not  affected  by  the  leaning  of  equity,  as  it 
is  called,  towards  supporting  re>settlements  and  similar 
arrangements  for  the  sake  of  peace  and  quietness  in 
families  (cQ. 

F.  Partnership,  Contracts  to  take  Shares  in  Companies, 
and  Contracts  of  Promoters, 
The  contract  of  partnership  is  always  described  as  one 
in  which  the  utmost  good  faith  is  required.  So  far  as  .this 
principle  applies  to  the  relations  of  partners  after  the 
partnership  is  formed,  it  belongs  to  the  law  of  partnership 
as  a  special  and  distinct  subject ;  and  in  fact  the  principle 
is  worked  out  in  definite  rules  to  such  an  extent  that  it  is 


(a)  Keates  y.  Earl  Cadoffan,  10  C. 
B.  591, 20  L.  J.  0.  P.  76.  The  general 
rule  does  apply  as  to  matters  of  title : 
Motlyn  V.  Wett  Mottyn  Coal,  dx.Co,f 
1  C.  P.  D.  146. 

(6)  Gordon  v.  Oordon,  8  Sw.  400, 
478. 

{c)  Th,  477.  How  far  does  this 
gof     It  can  hardly  be  a  duty  to 


commnnioate  mere  gossip  on  tlie 
chance  of  there  being  something  in 
it  Probably  the  test  is  (as  in  the 
case  of  marine  insurance,  pw  508, 
above)  whether  the  judgment  of  a 
reasonable  man  would  be  affected. 

(d)  lb,;  Fane  y.  Fane,  20  Eq. 
698. 
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seldom  appealed  to  in  its  general  form.  But  it  also  applies 
to  the  transactions  preceding  the  formation  of  a  partner- 
ship, or  rather  its  full  and  apparent  constitution.  For 
example,  an  intending  partner  must  not  make  a  private 
profit  out  of  a  dealing  undertaken  by  him  on  behalf  of 
the  future  firm  (a).  There  is  little  or  no  direct  authority 
to  show  that  a  person  inviting  another  to  enter  into  part- 
nership with  him  is  bound  not  only  to  abstain  from  mis- 
statement, but  to  disclose  everything  within  his  knowledge 
that  is  material  to  the  prospects  of  the  undertaking.  But 
the  existence  of  such  a  duty  (the  precise  extent  of  which 
must  be  determined  in  each  case  by  the  relative  position 
and  means  of  knowledge  of  the  parties)  is  postulated  by 
the  stringent  rules  which  have  been  laid  down  as  binding 
on  the  promoters  of  companies.  These  are  expressed 
with  the  more  strictness,  inasmtich  as  the  public  to  whom 
promoters  address  themselves  are  for  the  most  part  not 
versed  in  the  particular  kind  of  business  proposed,  but  are 
simply  persons  in  search  of  an  investment  for  their  money, 
and  with  slight  means  at  hand,  if  any,  of  verifying  the 
statements  made  to  them. 

"  The  public,"  it  is  said, "  who  are  invited  by  a  prospectus  ProBpectua 
to  join  in  any  new  adventure,  ought  to  have  the  same  iJ>^*^. 
opportunity  of  judging  of  everything  which  has  a  material  tively  and 
bearing  on  its  true  character  as  the  promoters  themselves  ^!^^  ^ 
possess "  {b) :  and  those  who  issue  a  prospectus  inviting 
people  to  take  shares  on  the  faith  of  the  representations 
therein  contained  are  bound  ''not  only  to  abstain  from 
stating  as  fact  that  which  is  not  so,  but  to  omit  no  one 
fact  within  their  knowledge  the  existence  of  which  might 
in  any  degree  affect  the  nature  or  extent  or  quality  of  the 
privileges  and  advantages  which  the  prospectus  holds  out 


(a)  Undl^,  1.  579;    FawceU  v.  of  parfcnenhlp  there  would  be  no 

TFAOe^Kfe,  1  B.  ft  M.  182.    Tetthe  dnl^atalL 

dntyis^inoldenti  not  precedent,  to  (S)  Lord  Chehnaford  in  Central 

the  contract  of  partnenh^ :  for  if  Ry.  Co.  of  Venesuda  v.  KiMch,  L.  R. 

there  were  not  a  complete  contract  2  H.  L.  99, 118. 
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Duty  of 
promoter 
to  com* 
pany. 


as  an  inducement  to  take  shares "  (a).  Therefore  if  un- 
true or  misleading  representations  are  made  as  to  the 
character  and  value  of  the  property  to  be  acquired  by  a 
company  for  the  purposes  of  its  operations  (b),  the  privileges 
and  position  secured  to  it,  the  amount  of  capital  {c),  or 
the  amount  of  shares  already  subscribed  for  (cl),  a  person 
who  has  agreed  to  take  shares  on  the  faith  of  such  repre- 
sentations, and  afterwards  discovers  the  tnith,  is  entitled 
to  rescind  the  contract  and  repudiate  the  shares,  if  he  does 
so  within  a  reasonable  time  and  before  a  winding-up  has 
given  the  company's  creditors  an  indefeasible  right  to  look 
to  him  as  a  contributory.  For  full  information  on  this 
subject  the  reader  is  referred  to  Mr.  Justice  Lindle/s 
treatise  (e). 

There  is  likewise  a  fiduciary  relation  between  a  promoter 
and  the  company  in  its  corporate  capacity,  which  imposes 
on  the  promoter  the  duty  of  full  and  fair  disclosure  in  any 
transaction  with  the  company,  or  even  with  persons  pro- 
visionally representing  the  inchoate  company  before  it  is 
actually  formed  (/).  Promoters  who  form  a  company  for 
the  purpose  of  buying  their  property  are  not  entitled  to 
deal  with  that  company  as  a  stranger  (g).  They  must 
provide  it  with  "a  board  of  directors  who  can  and  do 
exercise  an  independent  and  intelligent  judgment  on  the 
transaction  "  (h). 

The  Companies  Act  1867,  s.  38,  makes  it  the  duty  of 
promoters  of  a  company  to  disclose  in  the  prospectus  any 


(a)  Kinderaley,  V.-C.  New  Bruns- 
wick, ^r,  Co,  V.  Muggtridge,  1  Dr. 
&  Sm.  368,  881,  adopted  by  Lord 
Chehnaford,  I.  c, 

(6)  Iteese  Hirer  Silver  Miniivg  Co, 
V.  Smith,  L.  R.  4.  H.  L.  64,  afifg. 
H.  c..nofA.  Smith's  c».  2  Ch.  604. 

(c)  Centnd  Ry,  Co.  of  Venezuela  v. 
Kisch,  supra, 

(d)  Wright* s  ca.  7  Ch.  65 ;  cp. 
Moore  <fc  De  la  Torre's  ca.  18  Eq. 

661. 

(e)  Lindley  on  Partnersliip,  2. 
935, 1424.  And  see  American  Law 
Review,  N.  S.  vol.  1,  p.  177  (March, 


1880),  **EfFect  of  Fraud  on  Subecrip- 
tioDB  to  Stock,"  by  Seymour  D. 
Thompflon,  where  EngliBh  jind 
American  authorities  are  very  fully 
ooUected. 

(/)  New  Sombrero  Phosphate  Co, 
V.  Erlanger,  5  Ch.  D.  78,  per  Jome?, 
L.  J.  at  p.  118  ;  affd.  in  H.  L.  nom, 
Erlanger  v.  New  Sombrero  Phosphate 
Co,  3  App.  Ca.  1218;  Bagnall  v. 
Carlton,  6  Ch.  D.  871. 

{g)  Erlanger  v.  New  Sombrero  Phos- 
phate Cb,  3  App.  Ca.  at  p.  1268. 

(A)  lb,  at  pp.  1229, 1286,  1255. 
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previous  contract  entered  into  by  the  company  or  the 
promoters ;  in  default  of  which  the  prospectus  is  deemed 
''  fraudulent  on  the  part  of  the  promoters,  directors,  and 
officers  of  the  company  knowingly  issuing  the  same  "  as 
regards  any  one  taking  shares  on  the  faith  of  the  prospectus 
and  without  notice  of  the  contract  This  creates  no  duty 
on  the  part  of  any  one  who  was  not  a  promoter  at  the 
date  of  the  contract  (a),  nor  towards  any  one  but  share- 
holders (6) :  and  it  seems  the  right  it  gives  the  shareholder 
is  to  bring  an  action  of  deceit  against  the  delinquent  per-, 
sonally,  and  not  to  be  released  from  his  contract  (a).  The 
contracts  mentioned  in  this  very  loosely  drawn  enactment 
include  not  only  contracts  binding  or  intended  to  bind  the 
company  itself,  but  all  contiucts  involving  dealings  with 
the  company's  shares  or  assets  which,  if  known  to  a  prudent 
man,  would  be  material  to  determine  his  judgment  us  to 
taking  shares  (c). 

Thus  much  of  the  classes  of  contracts  to  which  special  Oontrmct 
duties  of  this  kind  are  incident.  The  absence  of  any  such  "*'^* 
duty  in  other  cases  is  strongly  exemplified  by  the  contract 
to  marry.  Here  there  is  no  obligation  of  disclosure,  except 
tio  far  as  the  woman's  chastity  is  an  implied  condition.  The 
non-disclosure  of  a  previous  and  subsisting  engagement 
to  another  person  (d),  or  of  the  party's  own  previous  in- 
sanity (e),  is  no  answer  to  an  action  on  the  promise.  If 
promises  to  marry  are  to  give  a  right  of  action,  one  would 
think  the  contract  should  be  treated  as  one  requiring  the 
utmost  good  faith  :  but  such  are  the  decisions. 

Marriage  itself  is  not  avoided  even  by  actual  fraud  (/), 
but  the  reasons  for  this  are  obviously  of  a  different  kind  : 


{a)  Governs  cs.  20  Eq.  114, 1  Ch.  siderable  differences  of  opinion). 

D.  182.  id)  Deackeyy,  Brown,  £.  R  &  E. 

(6)  CanwM  v.  //oy,  L.  R.  8  C.  P.  796,  29  L.  J.  Q.  B.  105. 

328.  (<)  Baker  v.  CaHwrijJU,  10  C.  B. 

(c)  Twycroas  v.  Orant  (C.  A.),  2  N.  S.  124. 

C.  P.  D.  469,  SaUivan    v.  MttcaJ/a  {/)  Swifi  v.  JTe^'^,  3  Knapp,  P.  C. 

(C.  A  ),  5  C.  P.  D.  465  (with  con-  257,  293. 
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nor  is  a  marriage  settlement  rendered  voidable  by  the 
wife's  non-disolosure  of  previous  misconduct  (a). 

Reasons  have  already  been  given  for  abstaining  from  the 
attempt  (though  such  an  attempt  was  made  in  the  former 
editions)  to  state  a  more  general  rule  for  the  treatment  of 
contracts  entered  into  by  one  party  in  consequence  of 
representations  made  by  the  other  which  were  not  true 
in  fact,  but  not  known  to  be  untrue  by  the  person  making 
them.  We  proceed  to  deal  with  the  question  of  firaudulent 
misrepresentation^  deceit,  or  fraud  in  the  strict  and  only 
proper  sense. 


Fraud 

ffenenlly 

indndeB 

SQiarepre- 

sentatioiL 


But  not 
always: 
as  when  a 
contract 
IB  made 
with  a 
coUateral 
wrongful 
or  unlaw- 
ful pur- 
pose, or 
without 
intention 
of  perform- 
ing it. 


Part  2. — Fraud. 

Fraud  generally  includes  misrepresentation.  Its  specific 
mark  is  the  presence  of  a  dishonest  intention  on  the  part 
of  him  by  whom  the  representation  is  made.  In  this  case 
we  have  a  mistake  of  one  party  caused  by  a  represen- 
tation of  the  other,  which  representation  is  made  by  deli- 
berate words  or  conduct  with  the  intention  of  thereby 
procuring  consent  to  the  contract,  and  without  a  belief  in 
its  truth. 

There  are  some  instances  of  fraud,  however,  in  which 
one  can  hardly  say  there  is  a  misrepresentation  except  by 
a  forced  use  of  language.  It  is  fraudulent  to  enter  into  a 
contract  with  the  design  of  using  it  as  an  instrument  of 
wrong  or  deceit  against  the  other  party.  Thus  a  separation 
deed  is  fraudulent  if  the  wife's  real  object  in  consenting  or 
procuring  the  husband's  consent  to  it  is  to  be  the  better 
able  to  renew  a  former  illicit  intercourse  which  has  been 
concealed  from  him.  "None  shall  ^  permitted  to  take 
advantage  of  a  deed  which  they  have  fraudulently  induced 
another  to  execute  that  they  may  commit  an  injury  against 
morality  to  the  injury  and  loss  of  the  party  by  whom  the 


(a)  Svan$  v.  Oarrinoton,  2  D.  F.  J.      non-dfadosure  of  adultery  would  be 
481.    It  is  there  said  however  that      enough  to  avoid  a  separation  deed. 
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deed  is  executed  "  (a).  So  it  is  fraud  to  obtain  a  contract 
for  the  transfer  of  property  or  possession  by  a  representa- 
tion that  the  property  will  be  used  for  some  lawful  purpose, 
when  the  real  intention  is  to  use  it  for  an  unlawful  pur- 
pose (6).  It  has  been  said  that  it  is  not  firaud  to  make  a 
contract  without  any  intention  of  performing  it,  because 
peradventure  the  party  may  think  better  of  it  and  perform 
it  after  all :  but  this  was  in  a  case  where  the  question  arose 
wholly  on  the  form  of  the  pleadings,  and  in  a  highly  tech- 
nical and  now  happily  impossible  manner  (c).  And  both 
before  and  since  it  has  repeatedly  been  considered  a  fraud 
in  law  to  buy  goods  with  the  intention  of  not  paying  for 
them  (d).  Here  it  is  obvious  that  the  party  would  not 
enter  into  the  contract  if  he  knew  of  the  fraudulent  inten- 
tion :  but  the  fraud  is  not  so  much  in  the  concealment  as 
in  the  character  of  the  intention  itself.  It  would  be  ridi- 
culous to  speak  of  a  duty  of  disclosure  in  such  cases.  Still 
there  is  ignorance  on  the  one  hand  and  wrongful  contri- 
vance on  the  other,  such  as  to  bring  these  cases  within  the 
more  general  description  of  fraud  given  in  Ch.  YIII. 
p.  406,  above. 

The  party  defrauded  is  entitled,  and  was  formerly  en-  Bight  of 
titled  at  law  as  well  as  in  equity,  to  rescind  the  contract.  ^^,2^ 
*'  Fraud  in  all  courts  and  at  all  stages  of  the  transaction  contract, 
has  been  held  to  vitiate  all  to  which  it  attaches  "  (e). 

We  shall  now  consider  the  elements  of  fraud  separately :  Elements 
and  first  the  fisdse  representation  in  itself.     It  does  not®'^'*^' 


(a)  Evans  v.  Carrington,  2  D.  F. 
J.  481,  501 ;  cp.  Btfana  v.  Edmonds^ 
13  C.  B.  777,  where,  however,  ex- 
prees  representation  was  averred. 

(6)  Fertt  v.  JKB,  16  0.  R  207, 
23  L.  J.  G.  P.  186,  concedes  this, 
deciding  only  that  poesearion  actually 
given  under  the  contract  cannot  be 
treated  as  a  mere  trespass  by  the 
party  defrauded. 

(e)  Hemingway  v.  ffanUUon,  4 
M.  &  W.  116. 

[d)  FerffUion  v.  Oarrington,  9  B.  ft 
0.  59 ;  Load  v.  Oreen,  15  M.  ft  W. 


216, 16  L.  J.  Ex.  118 ;  White y^Oar- 
den,  10  C.  B.  919,  923,  20  L.  J.  0. 
P.  166;  Cloughv,  L.  d  N.  W.Ry.  Co, 
L.  R.  7  Ex.  26 ;  Ex  parte  Whittaler, 
10  Gh.  446,  449,  per  MeUish,  L.  J. ; 
Donaidmm  v.  FarweU,  8  Otto  (93  U. 
S.)  631.  But  it  is  not  such  a  "false 
representation  or  other  fraud"  as 
to  constitute  a  misdemeanor  under 
8.  11,  sub-s.  19  of  the  Debtors'  Act, 
1869  :  Ex  parte  BreU,  1  Gh.  D.  161. 
(0)  Per  Wilde,  B.  UdeU  v.  Atker- 
^  7  H.  ft  N.  at  p.  181. 


MlSHFPRtSEXTATIOX   AKD  FRAUD. 

ttiuttor  whether  tUc  reprcsciitatiou  is  made  hy  express 
wurJs  or  hy  conduct,  nor  whether  it  consists  ia  the  posi- 
tive assertion  or  suggestion  of  that  which  is  false,  or  in  the 
active  concealment  of  something  material  to  be  known  to 
the  other  party  for  the  purpose  of  deciding  vrhether  he 
shall  enter  into  the  contract  Tliese  elementary  rules  are 
so  completely  established  and  so  completely  assumed  to  be 
established  in  all  dociiiions  and  discussions  on  the  subject 
that  it  will  suffice  to  give  a  few  instances. 
I  There  may  be  a  false  statement  of  specific  facts ;  this 
',.  seldom  occurs  in  a  perfectly  simple  form.  Canham  v. 
■  Bmry  (o)  is  a  good  example.  There  the  contract  was  for 
the  Bale  of  a  leasehold.  The  vendor  was  under  covenant 
with  his  lessor  not  to  assign  without  licence,  and  had 
ascertained  that  such  licence  would  not  be  refused  if  he 
could  find  an  eligible  tenant.  The  agreement  was  made 
for  the  purpose  of  one  M.  becomii^  the  occupier,  and  the 
purchaser  and  M.  represented  to  the  vendor  tliat  M.  was  a 
respectable  person  and  could  give  satis&ctory  references  to 
the  landlords,  which  was  contrary  to  the  fact.  This  was 
held  to  be  a  fraudulent  misrepresentation  of  a  material 
fact  such  as  to  avoid  the  contract.  A  more  frequent  case 
is  where  a  person  ia  induced  to  acquire  or  become  a 
partner  in  a  busiuess  by  false  accoimts  of  its  position  and 
profits  (6). 

Or  the  representation  ma;  be  of  a  general  state  of 
things ;  thus  it  IB  fraud  to  induce  a  person  to  enter  into  a 
particular  arrangement  by  an  incorrect  and  unwarrantable 
assertion  that  such  is  the  usual  mode  of  conducting  the 
kind  of  buBinesB  in  hand  (c).  How  far  it  must  be  a  repre- 
sentation of  existing  facts  will  be  specially  considered. 
"Active  concealment"  seems  to  be  the  appropriate  de- 
the  following  sorts  of  conduct :  taking  means 

7;  S4L.J.C.P.t00.  in  th> 

11  V.  WidAam,  3  De  kind. 
Tha    ouM   where  (e)  AyiwR 

I  iharaa  hum  bem  6S0. 
r  n^awprannUtlao 
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appropriate  to  the  nature  of  the  case  to  prevent  the  other  oonceal- 
party  from  learning  a  material  fact — such  as  using  contri- 
vances to  hide  the  defects  of  goods  sold  (a)  :  or  making  a 
statement  true  in  terms  as  far  as  it  goes,  but  keeping 
silence  as  to  other  things  which  if  disclosed  would  alter  the 
whole  effect  of  the  statement,  so  that  what  is  in  fact  told 
is  a  half  truth  equivalent  to  a  falsehood  (b) :   or  allowing 
the  other  party  to  proceed  on  an  erroneous  belief  to  which 
one's  own  acts  have  contributed  (c).     It  is  sufficient  if  it 
appears  that  the  one  party  knowingly  assisted  in  inducing 
the  other  to  enter  into  the  contract  by  leading  him  to 
believe  that  which  was  known  to  be  false  (d).     Thus  it  is 
where  one  party  has  made  an  innocent  misrepresentation, 
but  on  discovering  the  error  does  nothing  to  undeceive  the 
other  (e).    As  to  this  last  point  it  is  to  be  observed  that  in  As  to  mere 
ordinary  cases  it  is  not  the  duty  of  one  party  to  a  contract  smIth  r. 
to  correct  a  misapprehension  of  the  other  to  which  he  has  Hughrt. 
done  nothing  to  contribute,  though  he  may  be  aware  of  it. 
"Passive  acquiescence  in  a  self-deception"  (/)  cannot  be 
put  on  the  same  footing  as  an  active  encouragement  of  it 
which  has  the  nature  of  "  aggressive  deceit "  (gr).     Even  if 
the  one  party  asks  the  other  a  question  as  to  some  colla- 
teral matter  on  which  he  is  not  bound  to  give  information, 
mere  silence  on  the  other's  part  is  not  equivalent  to  a  re- 
presentation.   This  was  decided  by  the  American  Supreme  Laldlawr. 
Court  in  Laidlaw  v.  Chyan  (h).    The  contract  there  in  ^*°* 
question  was  a  sale  of  tobacco.     On  the  morning  of  the 
sale  the  buyers  knew,  but  the  sellers  did  not  know,  that 
peace  had  been  concluded  between  the  United  States  and 


(a)  See  Benjamin  on  Sale,  384. 

(6)  Peek  v.  Ovrney,  L.  B.  6  H.  L. 
392  403. 

(c)  urn  v.  Gray,  1  SUrk.  434,  as 
explained  in  Keatet  v.  Earl  Cadogan, 
10  C.  B.  591,  600 ;  20  L.  J.  C.  P. 
76 ;  qu,  if  the  explanation  does  not 
really  overrale  the  particular  decl- 
Bion,  per  Lord  Chelmsford,  L.  R. 
6  H.  L.  391 ;  Benjamin,  385-6. 

((<)  Per  Blackburn,  J.  Zee  v.  /onet, 


17  C.  B.  N.  S.  at  p.  507j  34  L.  J. 
C.  P.  atp.  140. 

(e)  Rtywia  v.  Sprye,  1  D.  M.  G. 
at  p.  709. 

(/)  Smith  V.  Hughe*,  L.  R  6  Q.  B. 
697,  603. 

(g)  Keatei  ▼.  Sari  Cadogan,  iupra, 

(A)  2  Wheat.  178.  The  case  is 
almost  exactly  parallel  to  Smith  y, 
Hughes  (last  note  but  one),  but  was 
not  there  cited. 
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England.  The  sellers  asked  if  there  was  any  news  affect- 
iog  the  market  price.  The  buyers  gave  no  answer,  and 
the  sellers  did  not  insist  on  having  one,  and  it  was  held 
that  the  silence  of  the  buyers  was  not  a  fraudulent  conceal- 
ment. And,  notwithstanding  that  the  decision  has  been 
criticized  (a),  it  seems  right ;  for  silence  in  such  a  case  is 
of  itself  equivalent  at  most  to  saying,  "  It  is  not  our  busi- 
ness to  tell  you";  which  indeed,  as  a  part  of  the  general 
law,  the  other  party  may  be  presumed  to  know  ahready. 
The  real  question  in  such  a  case  is  whether  there  was 
nothing  beyond  mere  silence.  If  there  is  evidence  of  any 
departure  from  the  attitude  of  passive  acquiescence,  to 
that  extent  there  is  evidence  of  fraud ;  and  perhaps  it  is 
not  too  much  to  say  that  the  Court  should  be  astute  to 
find  it. 
Represen-  That  which  gives  the  character  of  fraud  to  a  represen- 
made^with-  tation  untrue  in  fact  is  that  it  is  made  without  belief  in 
out  belief   [^  truth ;  not  necessarily  with  positive  knowledge  of  its 

in  its  j»  1 

troth:       falsehood.    Where  a  false  representation  amounts  to  an 

imo^edffe  a^^io^^^We  wrong,  it  is  always  in  the  party's  choice,  as  an 

of  false-     alternative  remedy,  to  seek  rescission  of  the  contract,  if  any, 

necesKtfy.  which  has  been  induced  by  the  fraud :  and  the  cases  at 

Action  of    common  law  have  established  that  a  false  representation 

deceit.       ^^^  y^  ^  substantive  ground  of  action  for  damages  though 

it  is  not  shown  that  the  person  making  the  statement  knew 

it  to  be  false.    It  is  enough  to  show  that  he  made  it  as 

being  true  within  his  own  knowledge,  with  a  view  to 

secure  some  benefit  to  himself,  or  to  deceive  a  third 

person,  and  without  believing  it  to  be  true  (6).     On  the 

other  hand  there  is  no  actionable  wrong  in  a  representa- 


(a)  Story,  Eq.  Jnr.  §  149.  On 
the  other  hand  it  is  in  eflfect  adopted 
as  Illustration  (d)  to  s.  17  of  the 
Indian  Contract  Act:  **A.  and  B. 
being  traders,  enter  upon  a  contract. 
A.  has  private  information  of  a 
change  in  prices  which  would  affect 
B.'8  willingness  to  proceed  with 
the  contract.    A.  is  not  bound  to 


inform  B." 

(6)  Taylor  v.  Atkton,  11  M.  &  W. 
401 }  Svant  v.  Edmandt,  13  C.  B. 
777.  See  Benjamin  on  Sale,  861- 
869,  where  the  cases  are  fully  dis- 
cussed. The  principle  has  lately 
been  re-affirmed  by  the  Court  of 
Appeal  in  Ltdddl  y.  M*DaugaU^ 
Feb.  22, 1881. 
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tion  which  though  untrue  in  fact  is  believed  to  be  true  by 
the  person  making  it  (a),  eveji  if  the  belief  is  not  h'eld  on 
reasonable  grounds.  But  the  presence  or  absence  of 
reasonable  grounds  is  relevant  and  important  for  deter- 
mining whether  the  belief  was  really  entertained.  "  Sup- 
posing a  man  makes  an  untrue  statement,  which  he  asserts 
to  be  the  result  of  a  bona  fide  belief  of  its  truth,  how  can 
the  hoTva  fides  be  tested  except  by  considering  the  grounds 
of  such  belief?"  (6). 

Silence  is  equivalent  to  misrepresentation  for  this  pur- 
pose if  ''the  withholding  of  that  which  is  not  stated 
makes  that  which  is  stated  absolutely  false/'  but  not 
otherwise  (c). 

It  is  also  sufficiently  certain  that  mere  ignorance  as  to  Effect  of 
the  truth  or  falsehood  of  a  material  assertion  which  turns  f!f!™?. 
out  to  be  untrue  must  be  treated  as  equivalent  to  know- 
ledge of  its  untruth.  ''If  persons  take  upon  themselves 
to  make  assertions  as  to  which  they  are  ignorant  whether 
they  are  true  or  untrue,  they  must  in  a  civil  point  of  view 
be  held  as  responsible  as  if  they  had  assertod  that  which 
they  knew  to  be  untrue  "  {d).     In  other  words,  wilful  igno- 


ignonmoe* 


(a)  TayLoT  v.  AthUnn^  gupra; 
Collins  y.  Evam,  5  Q.  K  820 ; 
Ormrod  v.  Huth,  U  M.  ft  W.  651. 
See  notei  to  Chanddor  v,  Lopits,  1 
Sm.  L.  C.  174  ;  Higgin»  ▼.  SameU, 
2  J.  ft  H.  460,  466.  If  »  man 
ftffects  to  contnct  as  an  agent 
•athorized  by  a  prindpal,  having  in 
fact  no  authority,  it  has  been  said 
that  he  may  be  sued  on  the  false 
statement  as  a  wrong,  "  even  though 
he  does  not  know  it  to  be  false,  but 
believes  without  sufficient  grounds 
that  the  statement  will  ultimately 
tTim  out  to  be  correct : "  per  Cur. 
'Snumt  V.  Ilbery,  10  M.  ft  W.  1,  9: 
see  however  1  Sm.  L.  C.  178. 

{b)  Wewtem  Bank  of  Scotland  v. 
Ad^  L.  R.  1  Sc.  ft  D.  146,  per 
Lord  Chelmsford,  at  p.  162.  Lord 
Cranworth's  opinion  (p.  168)  c<>tnes 
to  the  same  thing,  but  points  out 
rather  more  strongly  that  it  is  a 
matter  of  evidence,  not  a  rule  of  law. 

(c)  Pedfe  V.  Gumeyj  L.  R.  6  H.  L. 


877,  390,  408,  an  equity  case  of  the 
same  class.  For  otaer  examples  of 
suits  in  equity  before  the  Judicature 
Acts  analogous  to  the  action  of 
deceit  at  law  see  SUm  v.  Croucher^ 
1  D.  F.  J.  518;  BQl  v.  Lwm,  11  Eq. 
215,  220. 

(d)  Per  Lord  Cairns,  Ret9€  River 
Silver  Mining  Co^  v.  Smithy  L.  R.  4 
H.  L  79;  Jiawlins  v.  Wielkam,  8 
De  6.  ft  J.  304,  316.  At  common 
law  the  same  rule  was  given  by 
Maule  J.  in  Evans  v.  Edmonds,  18 
C.  B.  777»  786.  "  I  conoeive  that 
if  a  man  having  no  knowledge 
whatever  on  the  subject  takes  upon 
himself  to  represent  a  oert«in  state 
of  facts  to  exist,  he  does  so  at  his 
peril,  and  if  it  be  done  either  with  a 
view  to  secure  some  benefit  to  him- 
self or  to  deceive  a  third  person,  he 
is  guilty  of  a  fraud,  for  he  takes 
upon  himself  to  warrant  his  own 
belief  of  the  truth  of  that  which  h^ 
so  asserts." 

M  M 
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rance  may  have  the  same  consequences  as  fraud  (a).     So 

may  ignorance  which,  though  not  wilful,  is  reckless:  as 

when  positive  assertions  of  fact  are  made  as  if  founded 

on  the  party's  own  knowledge,  whereas  in  truth  they  are 

merely  adopted  on  trust  from  some  other  person.  The  proper 

course  in  such  a  case  is  to  refer  distinctly  to  the  authority 

relied  upon  (b). 

Negligent       It  is  no  less  established  that  a  person  who  makes  a 

^facto^   wrong  statement  as  to  a  fact  which  was  once  actually 

onoe  within  his  own  knowledge,  and  which  it  is  his  business  to 

remember,  cannot  excuse  himself  by  alleging  that  he  had 

forgotten  it  at  the  time  of  making  the  statement  (c). 

Lord  The  general  principles  were  thus  summarized  by  Lord 

Ufn^ie-  Hatherley,  when  Vice- Chancellor : 

mentin  "First.  Every  man  must  be   held   responsible  for  the 

CroBkey;  consequences  of  a  false  representation  made  by  him  to 
another,  upon  which  that  other  acts,  and  so  acting  is  injured 
or  damnified. 

Secondly.  Every  man  must  be  held  responsible  for  the 
consequences  of  a  false  representation  made  by  him  to 
another,  upon  which  a  third  person  acts,  and  so  acting  is 
injured  or  damnified — provided  it  appear  that  such  false 
representation  was  made  with  the  intent  that  it  should  be 
acted  upon  by  such  third  person  in  the  manner  that 
occasions  the  injury  or  loss  (d). 

Thirdly.  The  injury  must  be  the  immediate  and  not 
the  remote  consequence  of  the  representation  thus 
made  "  (e). 

These  rules,  it  will  be  observed,  are  stated  with  reference 
to  a  case  in  which  the  representation  is  made  with  know- 
ledge of  its  untruth.  The  case  of  culpable  ignorance  is 
not  considered. 

(a)  Oicen  v.  ffoman,  i  H.  L.  C.  490 ;  SHm  v.  Croueher^  1  D.  P.  J. 
ftt  p.  1035.  618,  525. 

(b)  Ravlins  v.  fViekham,  3  De  G.  (d)  See  Peek  v.  Gumey,  L.  R.  6 
ft  J.  At  p.  318,  SmiiKi  ca.  2  Ch.  at  H.  L.  896,  412. 

p.  611.  («)  Barry  v.  Cro$key,  2  J.  &  H. 

(c)  Bwrowa  v.  Lock,    10   Vee.       122. 
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Further,  a  fraudulent  statement  will  have  no  legal  effect  ^^^ 
unless  the  party  to  whom  it  is  made  is  really  misled  by  it.  must  be 
This  is  expressed  in  cases  of  contract  by  the  saying  that  J^^^J^^ 
the  fraud  must  be  dolvs  cUina  tocum  contrdctui.     But 
this  point  will  be  more  conveniently  dealt  with  in  the 
next  chapter,  as  the  rule  extends  beyond  cases  of  actual 
fraud. 

The  application  of  the  doctrine  of  fraud   to   sales  by  Salw  by 
auction  is  peculiar.     The  courts  of  law  held  the  employ-  g^^oy.' 
ment  of  a  puffer  to  bid  on  behalf  of  the  vendor  to  be  ™en*  o' 
evidence  of  &aud  in  the  absence  of  any  express  condition       *'" 
fixing  a  reserved  price  or  reserving  a  right  of  bidding ; 
for  such  a  practice  is  inconsistent  with  the  terms  on  which 
a  sale  by  auction  is  assumed  to  proceed,  namely  that  the 
highest  bidder  is  to  be  the  purchaser,  and  is  a  device  to 
put  an  artificial  value  on  the  thing  offered  for  sale  (a). 
There  existed  or  was  supposed  to  exist  (b)  in  courts  of 
equity  the  different  rule  that  the  employment  of  one 
puffer  to  prevent  a  sale  at  an  undervalue  was  justifiable  (o), 
with  the  extraordinary  result  that  in  this  particular  case  a 
contract  might  be  valid  in  equity  which  a  court  of  law 
would  treat  as  voidable  on  the  ground  of  fraud.     The  Sale 
of  Land  by  Auction  Act,  1867  (30  &  31  Vict  c.  48),  assimi- 
lated the  rule  of  equity  to  that  of  law.     The  Indian  Con- 
tract Act  (s.  123)  adopts  the  rule  of  the  common  law  {d). 

Marriage  is  another  exception  to  the  general  rule :  but  Fraud  does 
marriage,  though  including  a  contract,  is  so  much  more  ^^^^'** 
than  a  contract  that  the  exception  is  hardly  a  real  one.  It 
is  the  law  of  England,  and  probably  of  most  civilized 
countries,  that  "  unless  the  party  imposed  upon  has  been 
deceived  as  to  the  person  and  thus  has  given  no  consent  at 
all,  [or  is  otherwise  incapable  of  giving  an  intelligent  con- 

(a)  Green  v.  Baventoch,  14  C.  B.  FlirU  v.  Woodin,  »  Ha,  618. 
N.  S.  204,  82  L.  J.  C.  i'.  181.  (d)  **  If  at  a  sale  by  auction  the 

(6)  Doabt  was  thrown  upon  it  in  wller  makes  use  of  pretended  bid- 

Mortimer  v.  Bdl^  1  Ch.  10,  16.  dines  to  raise  the  price,  the  sale  is 

(c)  3mUk  V.  Clarke,  12  Ves.  488  ;  voidable  at  the  option  of  the  buyer.*' 
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GonBent 
of  third 
penoDB 
obtidned 
by  fraud. 


sent],  there  is  no  degree  of  deception  which  can  avail  to 
set  aside  a  contract  of  marriage  knowingly  made"  (a). 

Much  less  is  a  marriage  rendered  invalid  by  the  parties 
or  one  of  them  having  practised  a  fraud  on  the  persons 
who  performed  the  ceremony.  Where  a  marriage  had  been 
celebrated  in  due  form  by  Roman  ecclesiastics  at  Rome 
between  two  Protestants,  who  had  previously  made  a 
formal  abjuration  (the  marriage  not  being  otherwise 
possible  by  the  law  of  the  place  as  it  then  was),  it  was 
held  inmiaterial  whether  the  abjuration  had  been  sincere 
or  not,  though  as  to  the  woman  there  was  strong  evidence 
to  show  that  it  was  not  (6). 

We  may  observe  in  this  place  that  when  the  consent  of 
a  third  party  is  required  to  give  complete  effect  to  a  trans- 
action between  others,  that  consent  may  be  voidable  if 
procured  by  fraud,  and  the  same  rules  are  applied,  so  far  as 
applicable,  uhich  determine  the  like  questions  as  between 
contracting  parties.  Thus  where  the  approval  of  the 
directors  is  necessary  for  the  transfer  of  shares  in  a  com- 
pany, a  fake  description  of  the  transferee's  condition,  such 
as  naming  him  "gentleman"  when  he  is  a  servant  or 
messenger,  or  a  false  statement  of  a  consideration  paid  by 
him  for  the  shares,  when  in  truth  he  paid  nothing  or  was 
paid  to  execute  the  transfer,  is  a  fraud  upon  the  directoi's, 
the  object  being  to  mislead  them  by  the  false  suggestion 
of  a  real  purchase  of  the  shares  by  a  man  of  independent 
position ;  and  on  a  winding-up  the  Court  will  replace  the 
transferor's  name  on  the  renter  for  the  purpose  of  making 
him  a  contributory  (o). 


[a)Swifty,  Kelly,  S  Kn«pp»  257, 293. 
In  several  of  the  United  States, 
however,  marriage  is  in  some  cir- 
oumBtances  voidable  for  fraud :  see 
Mr.  Wald's  note  here,  referring  to 
Bishop  on  Marriage  and  Divorce, 
§§  165—206.  The  Scottish  Courts 
also  have  set  aside  marriages  where 
the  womau's  consent,  though  ob- 
tained by  fraudulent  means  and 
what  we  call  "undue  influence," 
appealed  to  have  been  a  real  one: 


Fraser  on  the  Personal  and  Domestio 
Bel.aions,  L  234.  Thus  the  dictum 
of  Lord  Brougham  cited  in  the  text 
is  at  all  events  too  widely  expressed 
for  a  maxim  of  universal  jurispru- 
dence. As  to  (nomiaes  to  mariy, 
wprcL,  p.  523. 

(6)  Swift  ▼•  ^^9f  3  Knapp,  257. 

(e)  Ex  parU  Kintrea,  5  Ch.  96, 
Payne's  ca.  and  WiUiami'  ca.  9  Eq. 
223  ;  Lindley,  2.  1486. 


333 


CHAPTER  X. 

The  Right  of  Rescission. 

We  have  now  to  examine  a  class  of  conditions  which  apply  Exunioa- 
indifferently,  or  very  nearly  so,  to  cases  of  simple  mis-  qu^^jona 
representation   (that  is,  where  the  truth  of  a  representa-  oji  reecia- 
tion  is  in  any  way  of  the  essence  of  a  contract)  and  cases  of  voidable 
fraud.   Some  of  them,  indeed,  extend  to  all  contracts  which  ooa*»ct^ 
are  or  have  become  voidable  for  any  cause  whatever. 
The  questions  to  be  dealt  with  may  be  stated  as  follows : 
What  must  be  shown  with  regard  to  the  representation 
itself  to  give  a  right  to  relief  to  the  party  misled  ? 

What  is  the  extent  of  that  rights  and   within   what    • 
bounds  can  it  be  exercised  ? 

1.  As  to  the  representation  itself. 

A.  It  must  (except,  perhaps,  in  a  case  of  actual  fraud)  be  As  to  the 
a  representation  of  fact,  as  distinguished  on  the  one  hand  ^^IreHed 
from  matter  of  law,  and  on  the  other  hand  from  a  matter  ^^  ^^^,, 

^  .    .  ....  rescinding 

oi  mere  opinion  or  intention.  »  contract. 

As   to   the   first   branch  of   the   distinction,   there   is  It  must  be 
authority  at  common  law  that  a  misrepresentation  of  the  of  fact, 
legal  effect  of  an  instrument  by  one  of  the  parties  to  it  J*^*  ®^  ^^ 
does  not  enable  the  other  to  avoid  it  (a).     And  in  equity  as  to 
there  is  no  reason  to  suppose  that  the  rule  is  otherwise,  f^^^)^*** 
though  the  authorities  only  go  to   this  extent,  that  no 
independent  liability  can  arise  from  a  misrepresentation  of 

(a)  Lewis  v.  Jones,  4  B.  A  C.  606.      nature  of  the  instrument  are  mis- 
Not  so  if  the  actual  contents    or      represented,  as  we  saw  in  Ch..  VIII. 
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what  is  purely  matter  of  law  (a).  But  this  probably  does 
not  apply  to  a  deliberately  fraudulent  mis-statement  of  the 
law  (6).  The  circumstances  and  the  position  of  the  parties 
may  well  be  such  as  to  make  it  not  imprudent  or  unreason- 
able for  the  person  to  whom  the  statement  was  made  to 
rely  on  the  knowledge  of  the  person  making  it :  and  it 
would  certainly  work  injustice  if  it  were  held  necessary  to 
apply  to  such  a  case  the  maxim  that  every  one  is  presumed 
to  know  the  law. 
And  Dot  As  to  the  second  branch,  we  must  put  aside  the  cases 
motive  or  already  mentioned  in  which  the  substance  of  the  fraud  is 
intention,  j^qi  misrepresentation,  but  a  wrongful  intention  going  to 
the  whole  matter  of  the  contract  Apart  from  these  it 
appears  to  be  the  rule  that  a  false  representation  of  motive 
or  intention,  not  amounting  to  or  including  an  assertion  of 
existing  facts,  is  inoperative.  "  It  is  always  necessary  to 
distinguish,  when  an  alleged  ground  of  false  representation 
is  set  up,  between  a  representation  of  an  existing  fact  which 
is  untrue  and  a  promise  to  do  something  in  future"  (c). 
On  this  ground  was  put  the  decision  in  Vernon  v.  Keys  (d), 
where  the  defendant  bought  a  business  on  behalf  of  a 
partnership  firm.  The  price  was  fixed  at  4,50W.  on  his 
statement  that  his  partners  would  not  give  more :  a  state- 
ment afterwards  shown  to  be  false  by  the  fact  that  he 
charged  them  in  account  with  a  greater  price  and  kept  the 
resulting  difference  in  their  shares  of  the  purchase-money 
for  himself.  It  was  held  that  the  vendor  could  not  main- 
tain an  action  of  deceit,  as  the  statement  amounted  only 
to  giving  a  false  reason  for  not  offering  a  higher  price. 
The  case  also  illustrates  the  principle  that  collateral  fraud 


(a)  BashdaU  v.  Ford,  2  Bq.  750  ; 
BeatHe  v.  Lord  Ebury,  7  Ch.  777, 
802,  L.  R.  7  H.  L.  102,  180  (the 
House  of  Lords  held  there  was  no 
misrepresentation  at  all). 

(6)  Hinchfeld  v.  London,  Brighton, 
<£?  South  Coast  By,  Co.,  2  Q.  B.  D.  1. 

(c)  Mellish,  L.  J.,  Ex  parte  Bur' 
rdl,  1  Ch.  D.  at  p.  552. 


{d)  12  East  632,  in  Ex.  Oh.  4 
Taunt  488.  The  language  used  in 
the  Ex.  Ch.  to  the  effect  that  the 
buyer's  liberty  must  be  co-extensiva 
with  the  seller's,  which  is  to  '*  teU 
every  falsehood  he  can  to  induce  » 
buyer  to  purchase,"  is  of  course  not 
to  be  literally  accepted. 
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practised  by  or  against  a  third  person  does  not  avoid  a 
contract.  Here  there  was  fraud,  and  of  a  gross  kind,  as 
between  the  buyer  and  his  partners  ;  but  we  must  dismiss 
this  from  consideration  in  order  to  form  a  correct  estimate  of 
the  decision  as  between  the  buyer  and  seller.  It  must  be 
judged  of  as  if  the  buyer  had  communicated  the  whole 
thing  to  his  partners  and  charged  them  only  with  the 
price  really  given.  Still  the  decision  is  difficult  to  accept. 
For  the  buyer  was  the  agent  of  the  firm,  and  in  substance 
made  a  false  statement  of  a  distinct  matter  of  fact  touching 
the  extent  of  his  authority,  though  it  was  no  doubt  a 
matter  as  to  which  he  was  not  bound  to  make  any  state- 
ment or  to  answer  any  questiona  And  it  has  been  lately 
held  in  the  Privy  Council  that  it  is  clearly  fraudulent  for 
A.  and  B.  to  combine  to  sell  property  in  B.'s  name,  B.  not 
being  in  truth  the  owner  but  only  an  intermediate  agent, 
and  the  nominal  price  not  being  the  real  price  to  be  paid 
to  the  owner  A.,  but  including  a  commission  to  be  retained 
by  B.  (a).  This  seems  to  shake  the  authority  of  Vernon 
V.  Keys,  though  it  cannot  actually  overrule  the  decision  (6). 
This  difficulty,  however,  affects  only  the  particular  applica- 
tion of  the  doctrine  on  which  the  Court  proceeded. 

It  needs  no  authority  to  show  that  a  statement  of  what  State- 
is  merely  matter  of  opinion  cannot  bind  the  person  making  ZlT^lt 
it  as  if  he  had  warranted  its  correctness.     And  authority  opinion, 
has  gone  so  far  as  to  say  that  if  a  man  makes  assertions, 
as  of  matter  of  fact  within  his  own  knowledge,  concerning 
that  which  is  by  its  nature  only  matter  of  more  or  less 
probable  repute  and  opinion,  he  is  not  legally  answerable 
as  for  a  deceit  if  the  assertion  turns  out  to  be  false  (c). 


(a)  Lindtay  Petr<>ltum  Co,  y. 
Eurd,  L.  R.  6  P.  C.  221,  248. 

(6)  The  decisions  of  the  Judicial 
Committee,  though  they  carry  great 
weight,  are  not  binding  in  English 
Courts  :  and  the  Court  of  Appeal 
has  lately  refused  to  follow  the 
Judicial  Committee  on  a  point  of 
considerable  importance  :  Leatk  v. 
ScoUf  2  Q.  B.  D.  376. 


(c)  Haycraft  v.  Crtaty^  2  East  92. 
Here  the  defendant  had  stated,  as  a 
fact  within  his  own  knowledge,  that 
a  person  was  solvent  who  appeared 
to  have  ample  means,  but  turned 
out  to  be  an  impostor.  The  majority 
of  the  Court  seem  to  have  thought 
that  the  plaintiff  must  in  the  oir- 
cumstances  have  known  the  de- 
fendant to  be  eipressing  only  an 
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But  it  seems  doubtful  if  this  could  be  upheld  at  the  present 
day.     For  surely  the  affirmation  of  a  thing  as  within  my 
own  knowledge    implies    the    affirmation   that   I    have 
peculiar  means  of  knowledge :   and  if  I  have  not   such 
means,  then  my  statement  is  false  and  I  shall  justly  be 
held  answerable  for  it,  unless  indeed  the  special  know- 
ledge thus  claimed  is  of  a  kind  manifestly  incredibla 
Seeming        A  seeming  exception  to  this  principle  is  offered  by  the 
of  emiit "   cases  in  equity  on  the  supposed  head  of  "  making  repre- 
abie  doc-    geutations  good."    But  these  have  already  been  considered, 
''making    ^^^  the  conclusion  has  been  adopted  that  no  such  doctrine 
SS^"     really  exists  (a). 

good.*'  Statements  which  in  themselves  are  ambiguous  cannot 

Ambigu-    Y)e  treated  as  fraudulent  because  they  are  false  in  some  one 

oas  state-  -^ 

ments.  of  their  possible  senses.  In  such  a  case  the  party  who 
complains  of  having  been  misled  "  is  deceived  not  by  the 
words,  but  by  his  construction  of  them*'  (6). 

The  repre-  B.  The  representation  must  be  such  as  to  induce  the  con- 
Mntotion    ^.Q^i  {dans  locuvi  contractui)  (c). 

induce  the  Relief  cannot  be  given  on  the  ground  of  fraud  or  mis- 
No  relief  r^pr^ci^^^'i^i^  ^  ^  party  who  has  in  fact  not  acted  on  the 
to  ft  party  statements  of  the  other,  but  has  taken  steps  of  his  own  to 
acted  on  verify  them,  and  has  acted  on  the  judgment  thus  formed 
his  own      ty  himself. 

^^^^  "  The  Court  must  be  careful  that  in  its  anxiety  to  correct 
frauds  it  does  not  enable  persons  who  have  joined  with 
others  in  speculations  to  convert  their  speculations  into 
certainties  at  the  expense  of  those  with  whom  they  have 
joined"  (d). 

It  is  not  perfectly  free  from  doubt  whether  in  any,  and 
if  in   any,  in  what    cases   the  possession  of   means  of 

opinion     founded    on    that    which  SmaU^    6    CI    ft   F.    444  ;    Lord 

appeared  to  all  the  world.  Wensleydale,  Smith  v.  JTay,  7  H.  L.  O. 

(a)  P.  495  sqq.,  and  Note  L  in  776-6. 

Appendix.  {d)  Jenningt     ▼.    Brougkiont     5 

(6)  HcMowB  V.  Femie,  3  Ch.  467,  D.  M.  G.  126, 140 ;  Dtferv.IIargrave^ 

476.  10  Ves.  605. 
•    (r)  Lord  Brougham,   AUwood  v. 
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knowledge  which  if  used  would  lead  to  the  discovery  of 
the  truth  will  bar  the  party  of  his  remedy. 

In  the  case  of  active  misrepresentation  it  is  no  answer  Ab  to 
in  proceedings  either  for  damages  or  for  setting  aside  the  ^^^,  ^ 
contract  to  say  that  the  party  complaining  of  the  misrepre-  J®<^  • 
sentation  had  the  means  of  making  inquiries.  ''  In  the  case  in  case  of 

of  Dobell  V.  Steveris  (a)  .   .  which  was  an  action  for  deceit  **^^t 

in  falsely  representing  the  amount  of  the  business  done  Mnution. 
in  a  public-house,  the  purchaser  was  held  to  be  entitled  to 
recover  damages,  although  the  books  were  in  the  house, 
and  he  might  have  had  access  to  them  if  he  had  thought 
proper"  (6).  The  rule  was  the  same  in  the  Court  of 
Chancery.  It  was  said  of  a  purchaser  to  whom  the  state 
of  the  property  he  bought  was  misrepresented : — "Admitting 
that  he  might  by  minute  examination  make  that  discovery, 
he  was  not  driven  to  that  examination,  the  other  party 
having  taken  upon  him  to  make  a  representation.  .  . 
The  purchaser  is  induced  to  make  a  less  accurate  examina- 
tion by  the  representation,  which  he  had  a  right  to 
believe"  (c).  The  principle  is  that  "  No  man  can  complain 
that  another  has  too  implicitly  relied  on  the  truth  of  what 
he  has  himself  stated"  (d). 

In  the  case  oi  Atiwood  v.  SmaU  (e)  in  the  House  of 
Lords  this  subject  was  discussed,  but  without  any  actual 
decision.  It  is  in  one  place  (/)  said  that  a  party  would  not 
be  relieved  who  had  the  means  of  ascertaining  the  truth 
"with  ordinary  prudence":  on  the  other  hand  Lord 
Lyndhurst  fully  approved  of  Dobell  v.  Stevens  (g) ;  and  it 
can  hardly  be  maintained  that  in  that  case  it  would  have 
been  any  very  extraordinary  act  of  prudence  on  the  part  of 
the  purchaser  to  go  into  the  house  and  look  at  the  books 
for  himself.     The  general  tendency  of  what  was  said  in 


(a)  3  B.  &  C.  623.  at  p.  710  ;   Price  v.  Macaulay,   2 

(6)  Per  Lord  Chehnsford,  L.  R  D.  M.  G.  339,  346. 
2  H.  L.  121.  («)  6  OL  &  F.  232. 

(c)  Dyer  v.  Hargrave^  10  Ve».  at  (/)  Per  Earl  of  DeroD,  at  p.  840. 

p.  609.  ii)  At  p.  896. 

{d)  BcvneU  v.  Sprye,  1  D.  M.  G 
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AUwood  V.  StmxH  Ib  to  fthow  that  nothing  short  of  aotoal 
inqniries,  from  which  it  can  be  inferred  that  the  party  acted 
on  his  own  judgment,  will  preclude  him  from  reliel  And 
Lnrd  Brougham  su^^ested  that  a  case  might  even  be 
possible  in  which  the  fidse  refM^esentations  of  a  seller  and 
the  actual  inquiries  of  a  buyer  should  be  so  ineztricaUy 
mixed  up  Uiat  the  Court  would  not  refuse  to  interfere  (a). 
In  the  principal  case  the  parties  who  sought  to  impeach  a 
sale  of  mining  property  to  them  had  (according  to  the  view 
of  the  facts  taken  by  the  miyority  of  the  Lords)  not  only 
made  inquiries  by  themselves  and  their  agents  to  test  the 
vendor's  statements,  but  had  continued  in  possession  and 
exercised  acts  of  ownership  after  all  the  facts  were  within 
their  knowledge.  In  1867,  however,  the  principle  was 
positively  affirmed  by  Lord  Chelmsford  (6).  The  suit  was 
instituted  by  a  shareholder  in  a  railway  company  to  be 
relieved  from  his  contract  on  the  ground  of  misrepresenta- 
tions contained  in  the  prospectus.  Here  it  was  contended 
that  the  prospectus  referred  the  intending  shareholder  to 
other  documents,  and  offered  means  of  further  information  : 
besides,  the  memorandum  and  articles  of  association  (and 
of  these  at  all  events  he  was  bound  to  take  notice)  suffi- 
ciently corrected  the  errors  and  omissions  of  the  prospectus. 
But  the  objection  is  thus  answered  : — 

''When  once  it  is  established  that  there  has  been  any  fraudulent 
misrepresentation  or  wilful  concealment  by  which  a  person  has  been 
induced  to  enter  into  a  contract,  it  is  no  answer  to  his  claim  to  be 
relieved  from  it  to  tell  him  that  be  might  have  known  the  truth  by 
proper  inquiry.  He  has  a  right  to  retort  upon  his  objector, '  You  at 
least,  who  have  stated  what  is  untrue,  or  have  concealed  the  truth 
for  the  purpose  of  drawing  me  into  a  contract,  cannot  accuse  me  of 
want  of  caution  because  I  relied  implicitly  upon  your  iGftimess  and 
honesty.' 


>  fi 


Otherwise       This  doctrine  appears,  also  on  Lord  Chelmsford's  autho- 
mewnon'-  "^J*  ^^^  ^  ^PP^y  ^   ^^  ^ase   of  mere  non-disclosure, 

{a)  6  CL  &  F.  at  p.  448.  KUeh,  L.  R  2  H.  L.  M,  120. 

(6)  Ctnlral  Ry,  Co,  qf  Vcneiuela  v. 
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without  fraudulent  intention,  of  a  fact  which  ought  to  have  dwdorore, 
been  disclosed. 

*'  When  the  fact  is  not  misrepresented  but  concealed  [or 
rather  not  communicated]  (a)  and  there  is  nothing  done  to 
induce  the  other  party  not  to  avail  himself  of  the  means 
of  knowledge  within  his  reach,  if  he  neglects  to  do  so  he 
may  have  no  right  to  complain,  because  his  ignorance  of 
the  fact  is  attributable  to  his  own  negligence  "  (&). 

It  appears  also  not  to  apply  to  a  mere  assertion  of  title  Mere 
by  a  vendor  of  land  (c).  ^tl^"* 

In  a  case  before  Lord  Hatherley  when  V.-C.  the  double 
question  arose  of  the  one  party's  knowledge  that  his  state- 
ment was  untrue,  and  of  the  other's  means  of  learning  the 
truth.  The  suit  was  for  specific  performance  of  an  agree- 
ment  to  take  a  lease  of  a  limestone  quany.  The  plaintiff 
made  a  distinct  representation  as  to  the  quality  of  the 
limestone  which  was  in  fact  untrue :  he  did  not  believe  it 
to  be  false,  but  he  had  taken  no  pains  to  ascertain^  as  he 
might  easily  have  done,  whether  it  was  true  or  not  But 
then  the  defendant  had  not  relied  exclusively  upon  this 
statement,  for  he  went  to  look  at  the  stone  ;  still  he  was 
not  a  lime  burner  by  trade,  and  could  not  be  supposed  to 
have  trusted  merely  to  what  he  saw,  being  in  fact  not 
competent  to  judge  of  the  quality  of  limestone.  The 
result  was  that  the  Court  refused  specific  performance, 
declining  to  decide  whether  the  contract  was  otherwise 
valid  or  not  (d). 

The  case  of  HorsfaU  v.  Thomas  {e)  was  decided  on  Attempt 

the   same   principle ;    there  a  contrivance   was   used  to  ingp^on 

conceal  a  defect  in  a  gun  manufactured  to  a  purchaser's  ""^^^^ 

order,  but  the  purchaser  took  it  without  any  inspection,  omits  to 

make. 

(a)  See  L.  R.  2  H.  L.  339.  worth. 

(6)  New  Brunttnck,  ^c    Co.    v.  (d)  Higgim  v.   SameU,  2  J.  &  H. 

Canybeare,  9  H.  L.  C.  711,  742.  460,  468,  469. 

(c)  Hume  v.  Pocock,  1  Oh.  879,  (e)  1  H.  &  0. 90,  31 L.  J.  Ex.  322, 

885,  where  however  Uie  real  con-  dissented  from  by  Cockbum,  C.  J. 

tract  was   to   buy  up  a  particular  Smith  v.  HughOj  L.  R.  6  Q.  B.  at 

claim  of  title,  whatever  it  might  be  p.  605,  but  it  seems  good  law. 
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and  therefore,  although  the  vendor  intended  to  deceive 
him,  had  not  been  in  fact  deceived. 

It  might  also  be  given  as  a  rule  that  the  representation 
must  be  material.  But  to  make  this  quite  accurate  it 
should  be  stated  in  the  converse  form,  namely  that  a 
material  representation  may  be  presumed '  to  have  in  fact 
induced  the  contract :  for  a  man  who  bas  obtained  a  con- 
tract by  false  representations  cannot  afterwards  be  heard 
to  say  that  those  representations  were  not  material  The 
excuse  has  often  been  put  forward  that  for  anything  that 
appeared  the  other  party  might  no  less  have  given  his 
consent  if  the  truth  had  been  made  known  to  him,  and 
the  Court  has  always  been  swift  to  reject  it.  When  a 
falsehood  is  proved,  the  Court  does  not  require  positive 
evidence  that  it  was  successful  (a) ;  it  rather  presumes  that 
assent  would  not  have  been  given  if  the  facts  had  been 
known  (&).  Those  who  have  made  fisdse  statements  cannot 
ask  the  Court  to  speculate  on  the  exact  share  they  may 
have  had  in  inducing  the  transaction  (o);  or  on  what 
might  have  been  the  result  if  there  had  been  a  full  com- 
munication of  the  truth  (d) :  it  is  enough  that  an  untrue 
statement  has  been  made  which  was  likely  to  induce  the 
party  to  enter  into  the  contract,  and  that  he  has  done 
so  (e). 

In  like  manner,  if  there  has  been  an  omission  even 
without  fraud  to  communicate  something  which  ought  to 
have  been  communicated,  it  is  too  late  to  discuss  whether 
the  communication  of  it  would  probably  have  made  any 
difference  (/). 

If  it  be  asked  in  general  terms  what  is  a  material  fact, 
we  may  answer,  by  an  extension  of  the  language  adopted 
by  the  Queen's  Bench  in  a  case  of  marine  insurance  (g), 

{a)   WWmmm'  ca.  9  £q.  225,  n.  (e)    Per   Lord    Denman,    C.    J. 

(6)    Ex  parte  Kintrea,  6  Ch.  at  Wation   v.  Eetrl  of  CharUmont,  12 

p.  101.  Q.  B.  866,  864. 

(c)  ReyneU  v.  Sprye,  1  D.  M.  Gt,  (/)  TraOl  v.  Banng,  4  D.  J.  S.  at 

at  p.  708.  p.  880. 

(rf)  SvMJtk  V.  Kay,  7  H.  L.  C.  at  {g)  /onie^M  v.  Pemifr,  L.  R.  9  Q.  B. 

p.  769.  539 ;  tupra,  p.  603. 


REPRESENTATION  INDUCTNQ  CONTRACT.  541 

that  it  is  anything  which  would  affect  the  judgment  of  a 
reasonable  man  governing  himself  by  the  principles  on 
which  men  in  practice  act  in  the  kind  of  business  in  hand. 

There  is  an  exception,  but  only  an  apparent  one,  to  the  ^1^' 
rule  that  the  representation  must  be  the  cause  of  the  other  ddental  to 
party's  contracting.     A  contract  arising  directly  out  of  a  JJ^na^o^* 
previous  transaction  between  the  same  parties  which  was  tionkiuelf 
voidable  on  the  ground  of  fraud  is  itself  in  like  manner  fraudulent, 
voidable.     A.  makes  a  contract  with  B.,  with  the  fraudulent 
intention  of  making  it  impossible  by  a  secret  scheme  for 
B.  to  perform  the  contract.     B.  ultimately  agrees  to  pay 
and  does  pay  to  A  a  sum  of  money  to  be  released  frt)m  the 
contract:   if  he  afterwards  discovers  the  scheme  B.  can 
rescind    this    last    agreement    and    recover  the    money 
back  (a). 

'*  If  the  promoter  of  a  company  procures  a  company  to  be  formed 
by  improper  and  fraudulent  means,  and  for  the  purpose  of  secaring 
a  profit  to  himself^  which,  if  the  company  was  successfnl,  it  would  be 
unjust  and  inequitable  to  allow  him  to  retain  [in  the  particular  case 
a  secret  payment  to  the  promoter  out  of  purchase-money]  and  the 
company  proves  abortive  and  is  ordered  to  be  wound  up  without 
doing  any  business,  the  promoter  cannot  be  allowed  to  prove  against 
the  company  in  the  winding  up,  either  in  respect  of  his  services  in 
forming  the  company  or  in  respect  of  his  services  as  an  officer  of  the 
company  after  the  company  was  registered  "  (6). 

So  it  is  where  the  parties  really  interested,  though  not 
the  nominal  parties,  are  the  same.  Thus  where  a  sale  of 
goods  is  procured  by  fraud,  and  the  vendore  forward  the 
goods  by  railway  to  the  purchaser's  agent,  and  afterwards 
reclaim  them,  indemnifying  the  railway  company,  these 
facts  constitute  a  good  defence  to  an  action  by  the  pur- 
chaser's agent  against  the  railway  company,  though  the 
re-delivery  to  the  vendors  was  before  the  discovery  of  the 
fraud  and  arose  out  of  an  unsuccessful  attempt  to  stop  the 
goods  in  transitM  (c). 

(a)  Barry  v.  Crotkey,  2  J.  ft  H.  1.      621,  626. 

(6)  Per  Cur.  Hertford  ds  S,  Walet  {c)  Clougk  v.  L.  i:  N.  W,  Ry.  Co. 

Waggon  <i  Engineering  Co.  2  Cb.  D.      (Ex.  Cb.),  L.  R.  7  Ex.  26,  an  ex- 
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Most  be 
made  by 
a  party 
to  the 
contract. 


As  to 
represoi- 
tations 
made  by 
agents. 


C.  The  representation  mast  be  made  by  a  party  to  the 
contract.  This  rule  in  its  simple  form  is  elementary.  It 
is  obvious  that  A.  cannot  be  allowed  to  rescind  his  contract 
with  B.  because  he  has  been  induced  to  enter  into  it  by 
some  fraud  of  C.  to  which  B.  is  no  party  (a).  Thus  in 
Sturge  v.  Starr  (6)  a  woman  joined  with  her  supposed 
husband  in  dealing  with  her  interest  in  a  fund.  The 
marriage  was  in  fact  void,  the  man  having  concealed  from 
her  a  previous  marriage.  It  was  held  that  this  did  not 
affect  the  rights  of  the  purchaser.  And  so  if  A.  effects 
an  insurance  on  the  life  of  B.,  false  statements  made  by 
B.  to  the  insurance  office  concerning  his  own  health,  but 
not  known  by  A.  to  be  false,  do  not  in  the  absence  of 
special  conditions  avoid  the  contract  (c). 

But  when  we  come  to  deal  with  contracts  made  by 
agents  the  question  arises  to  what  extent  the  representa- 
tions of  the  agent  are  to  be  considered  as  the  representa- 
tions of  the  principal  for  the  purposes  of  this  rule.  And 
this  question,  though  now  practically  if  not  absolutely  set 
at  rest  by  recent  decisions,  is  one  which  has  given  rise  to 
some  difficulty.  A  false  statement  made  by  an  agent 
with  his  principals  express  authority,  the  principal 
knowing  it  to  be  false,  is  obviously  equivalent  to  a  false- 
hood told  by  the  principal  himself;  and  we  do  not  know 
that  this  has  ever  been  disputed,  or  that  it  has  been  ever 
supposed  to  make  any  difference  whether  the  agent  knows 
the  statement  to  be  false  or  not.  But  we  may  also  have 
the  following  cases.  The  statement  may  be  not  expressly 
authorized  by  the  principal,  nor  known  to  be  untrue  by 
him,  but  known  to  be  untrue  by  the  agent ;  or  conversely, 
the  statement  may  be  not  known  to  the  agent  to  be  un- 
true, and  not  expressly  authorized  by  the  principal,  the 
true  state  of  the  facts  being,  however,  known  to  the  prin- 


oeedingly  inatmctive  case  :  as  to  the 
misconceived  act  being  justified  by 
reference  to  the  true  ground  of  res- 
cission afterwards  discovered,  cp. 
Wrigh^i  ca.  7  Ch.  55. 


(a)  See  per  TiOrd  Cairns,  SmMs 
ca.  2  Ch.  at  p.  616. 

(6)  2  My.  k  K.  195. 

(c)  WheeUon  v,  Bardisty,  8  £.  &  B. 
232,  285,  27  L.  J.  Q.  B.  241. 
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cipaL  There  is  no  doubt  that  in  the  first  case  the  prin- 
cipal is  answerable,  subject  only  to  the  limitation  to  be 
presently  stated  (a).  In  the  second  case  there  is  every 
reason  to  believe  that  the  same  rule  holds  good.  At 
common  law  there  has  been  a  much  canvassed  decision  to 
the  contrary  (fe),  which,  however,  has  been  practically  over- 
ruled by  the  remarks  since  made  upon  it  (o),  or  at  any 
rate  cut  down  to  a  decision  on  a  point  of  pleading  which 
perhaps  cannot,  and  certainly  need  not,  ever  arise  again. 

We   can   at  once  see  that  the  above  distinctions  are  The  only 
material,  if  at  all,  only  when  there  is  a  question  of  fraud  whether 
in  the  strict  sense,  and  then  chiefly  when  it  is  sought  to  tl^o/ep"- 
make  the  principal   liable  ex  delicto.      Where  a  non-  was  within 
fraudulent  misrepresentation  suffices  to  avoid  the  contract,  ^^^^u." 
there  it  is  clear  that  the  only  thing  to  be  ascertained  is 
whether  the  representation  was  in  fact  within  the  scope  of 
the  agent's  authority.     But  it  may  be  now  taken  as  the  Barwick 
law  that  this  is  the  only  question  even  in  a  case  of  fraud,  j^^ 
It  was  so  laid  down  in  a  recent  case  by  a  considered  judg-  Stock 
ment  of  the  Exchequer  Chamber  (d),  fully  approved  by  MMkay  v. 
more  recent  decisions  of   the  Judicial  Committee   (c).  ^2^iSc 
According  to  this  the  rule  is  "  that  the  master  is  answer-  of  New 
able  for   every  such  wrong,"   including  fraud,   "  of  the  ^|^" 
servant  or  agent  as  is  committed  in  the  course  of  the 
service  and  for  the  master's  benefit,  though  no  express 
command  or  privity  of  the  master  be  proved."     Although 
the  master  may  not  have  authorized  the  particular  act,  yet 
if  "  he  has  put  the  agent  in  his  place  to  do  that  class  of 
acts  "  he  must  be  answerable  for  the  agent's  conduct.    It 
makes  no  difference  whether  the  principal  is  a  natural 


(a)  The  role  applies  to  an  agent  English  Joint  Stock  Batik,  L.  R.  2 

who  profitc  by  the  fraud  of  a  snb-  Ex.  262. 

agent  employed  by  him  :  Cockbum,  {d)  Barwick  v.  Englith  Joint  Stock 

CH  J.  in  Weir  v.  Bell,  8  Ex.  D.  at  Bard:,  L.  R.  2  Ex.  259. 

p.  249.  {e)  Afaekay  v.  Commercial  Bank  of 

(6)  Oor^foot  V,  Fowke,  6  M.  &  W.  New  Brunswick,  L.  R  5  P.  C.  394, 

858.  411.    Swire  v.  Francis,  8  App.  Ga. 

(c)  2  Sm.  L.  0.  88  :  and  see  es-  106. 
pecially  per  Willes,  J.  in  Barwick  v. 
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petBon  or  a  corporation  (a).  In  two  of  the  cases  just 
referred  to,  a  banking  corporation  was  held  to  be  liable  for 
a  false  representation  made  by  one  of  its  officers  in  the 
course  of  the  business  usually  conducted  by  him  on  behalf 
of  the  bank ;  and  this  involves  the  proposition  that  the 
party  misled  is  entitled  to  rescind  the  contract  induced  by 
such  representation.  On  the  whole  there  seems  to  be  no 
room  for  serious  doubt  that  the  law  of  England  as  now 
settled  is  correctly  expressed  by  s.  238  of  the  Indian 
Contract  Act : — 

"  Misrepresentations  made,  or  frauds  committed,  by  agents  acting 
in  the  coarse  of  their  business  for  their  principals,  have  the  same 
effect  on  agreements  made  hy  such  agents  as  if  such  misrepresenta- 
tions or  frauds  had  been  made  or  committed  by  the  principals ;  but 
misrepresentations  made  or  frauds  committed  by  agents  in  matters 
which  do  not  fall  within  their  authority  do  not  affect  their  prin- 
cipals.'' 

Directors  The  directors  and  other  officers  of  companies,  acting 
motmT  within  the  functions  of  their  offices,  are  for  this  purpose 
agents,  and  the  companies  are  bound  by  their  acts  and 
conduct.  Conversely,  where  directors  employ  an  agent  for 
the  purposes  of  the  company,  and  that  agent  commits  a 
fraud  in  the  course  of  his  employment  without  the  personal 
knowledge  or  sanction  of  the  directors,  the  remedy  of 
persons  injured  by  the  frauds  is  not  against  the  directors, 
who  are  themselves  only  agents,  but  against  the  company 
as  ultimate  principal  (&) :  and  one  director  is  not  liable 
for  fraud  committed  by  another  director  without  his 
authority  or  concurrence  (c).  Reports  made  in  the  first 
instance  to  a  company  by  its  directors,  if  afterwards  adopted 


(a)  L.  R  5  P.  0.  418-5,  dissentmg  affd.  in  C.  A.  nom.  Weir  v.  BeU,  tb. 

from  the  dicta  on  this  point  in  Wet-  238.     But  a  director  who  profited 

tern  Bank  of  ScotUmd  ▼.  Addie^  L.  R.  by  the  fraud  after  knowledge  of  it 

1  Sc.  &  D.  145,  which,  though  ap-  would  probably  be  liable :  see  Judg- 

parently  intended  to  be  dedsiYe,  have  ments  of  Gockbum,  G.J.  and  Brett, 
not  been  followed.   Stnfty.JewBhwry  '  L.J. 

(Ex.  Ch.),  L.  R.  9  Q.  K  at  p.  811^  (c)  Ca/rgiU  v.  Bower,  10  Ch.  D. 

yer  Lord  Coleridge,  C.  J.  502. 

(6)   Weir  v.  BameUy  8  Ex.  D.  82, 
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by  a  meeting  and  "industriously  circulated/'  must  be 
treated  as  the  representations  of  the  company  to  the  public, 
and  as  such  will  bind  it  (a).  Statements  in  a  prospectus 
issued  by  promoters  before  the  company  is  in  existence 
cannot  indeed  be  said  with  accuracy  to  be  made  by  agents 
for  the  company :  for  one  cannot  be  an  agent  even  by  sub- 
sequent ratification  for  a  principal  not  in  existence  and 
capable  of  ratifying  at  the  time  (6).  But  such  statements 
also,  if  afterwards  expressly  or  tacitly  adopted,  become  the 
statements  of  the  company.  It  is  a  principle  of  general 
application,  by  no  means  confined  to  these  cases,  that  if  A. 
makes  an  assertion  to  B.,  and  B.  repeats  it  to  C.  in  an 
unqualified  manner,  intending  him  to  act  upon  it,  and  C. 
does  act  upon  it,  B.  makes  that  assertion  his  own  and  is 
answerable  for  its  consequences.  If  he  would  guard  him- 
self, it  is  easy  for  him  to  say :  **  This  is  what  A.  tells  me, 
and  on  his  authority  I  repeat  it ;  for  my  own  part  I  believe 
it,  but  if  you  want  any  further  assui'ance  it  is  to  him  you 
must  look  "  (c). 

It  is  to  be  borne  in  mind  that  in  a  case  of  actual  fraud  Agent 
on  the  part  of  an  agent  the  responsibility  of  the  principal  liibiHor 
does  not  in  any  way  exclude  the  responsibility  of  the  ^^  ^^^^ 
agent.     '*  All  persons  directly  concerned  in  the  commission  fraud. 
of  a  fraud  are  to  be  treated  as  principals";  and  in  this 
sense   it  is   true  that  an   agent  or  servant    cannot    be 
authorized  to  commit  a  fraud.    He  cannot  excuse  himself 
on  the  ground  that  he  acted  only  as  agent  or  servant  (cZ). 

D.  The  representation  must  be  made  as  part  of  the  The  repre- 

.  i<  sentation 

same  transaction.  n^^gt  be  in 

It  is  believed  that  the  statement  of  the  rule  in  this  form,  *^e  "me 
though  at  first  sight  vague,  is  really  more  accurate  than  tion. 

(a)  Per    Lord    Westbury,    Neio  agency  to  partners  and  directors  on 

Brumundcj  Ac,  Go,  ▼.  Cbnjfibfare^  9  theee  points,  Lindley,  1.  314  sqq. 

H.  L.  C.  711,  726.  (d)  Per  Lord  V^estbury,  CuUen  v. 

(ft)  P.  118  above.  Thomson^ a    Trustees    and   Kerr^    4 

(c)  8mith'»  ca.  2  Ch.  604,  611 ;  Macq.  424,   482 ;  Smft  v.  WiiUer- 

p.  680  above ;   and   further,  as  to  hciham,  li.  R.  8  Q.  B.  244,  254. 

the  application  of  the  doctrines  of 

N  N 
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Western 
Bank  of 
Scotland 
V.  Addle. 


Peek  V. 
Gumey. 


that  which  presents  itself  as  an  alternative,  but  is  in  fact 
included  in  this — namely  that  the  representation  must  be 
made  to  the  other  party  or  with  a  view  to  his  acting  upon 
it.  The  eflfect  of  the  rule  is  that  the  untruth  of  a  repre- 
sentation made  to  a  third  person,  or  even  to  the  party 
himself  on  some  former  occasion,  in  the  course  of  a  different 
transaction  and  for  a  different  purpose,  cann^^  be  relied  on 
as  a  gi'ound  either  for  rescinding  a  contract  or  for  main- 
taining an  action  of  deceit.  Thus  in  Western  Bank  of 
Scotland  v.  Addie  (a)  the  directors  of  the  bank  had  made 
a  series  of  flourishing  but  untrue  reports  on  the  condition 
of  its  affairs,  in  which  bad  debts  were  counted  as  good 
assets.  The  shareholder  who  sought  relief  in  the  action 
had  taken  additional  shares  on  the  faith,  as  he  said,  of 
these  reports.  But  it  was  not  shown  that  they  were  issued 
or  circulated  for  the  purpose  of  inducing  existing  share- 
holders to  take  more  shares,  or  that  the  local  agent  of  the 
bank  who  effected  this  particular  sale  of  shares  used  them 
or  was  authorized  to  use  them  for  that  purpose.  Thus  the 
case  rested  only  on  the  purchaser  having  acted  under  an 
impression  derived  from  these  reports  at  some  former 
time  ;  and  that  was  not  such  a  direct  connexion  between 
the  false  representation  and  the  conduct  induced  by  it  as 
must  be  shown  in  order  to  rescind  a  contract.  This,  how- 
ever, was  not  the  only  ground  of  the  decision :  its  main 
principle,  as  explained  in  a  later  case  in  the  House  of 
Lords,  being  that  a  person  who  remains  a  shareholder, 
either  by  having  aflSrmed  his  contract  with  the  company 
or  by  being  too  late  to  rescind  it,  cannot  have  a  remedy  in 
damages  against  the  corporate  body  for  representations  on 
the  faith  of  which  his  shares  were  taken  (6). 

In  Peek  v.  Gurney  (c)  the  important  point  is  decided 
that  the  sole  office  of  a  prospectus  is  to  invite  the  public 
to  take  shares  in  the  company  in  the  first  instance.     Those 


(tt)  L.  R.  1  Sc.  &  D.  145. 
(&)  HouldtwoTth  V.  GUy  of  GfUuffow 
Bank,  5  App.  Ca.  317. 


(c)  L.  R.  6  H.  L.  377,  395  ;  and 
Bee  the  case  put  by  Lord  Calms  as 
an  illnstration  at  p.  411. 
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who  take  shares  in  reliance  on  the  prospectus  are  entitled 
to  their  remedy  if  the  statements  in  it  are  false.  But 
those  statements  cannot  be  taken  as  addressed  to  all 
persons  who  may  hereafter  become  purchasers  of  shares  in 
the  market ;  and  such  persons  cannot  claim  any  relief  on 
the  ground  of  having  been  deceived  by  the  prospectus 
unless  they  can  show  that  it  was  specially  communicated 
to  them  by  some  further  act  on  the  part  of  the  company 
or  the  directors.  Some  former  decisions  the  other  way  (a) 
are  expressly  overruled.  The  proceeding  there  in  hand 
was  in  the  nature  of  an  action  of  deceit,  but  the  doctrine 
must  equally  apply  to  the  rescission  of  a  contract. 

In  Way  v.  Heam  (b)  the  action  was  on  a  promise  by  Way  v, 
the  defendant  to  indemnify  the  plaintiff  against  half  of  ^**™' 
the  loss  he  might  sustain  by  having  accepted  a  bill  drawn 
by  one  R.  Shortly,  before  this,  in  the  course  of  an  in- 
vestigation of  R.'s  affairs  in  which  the  defendant  took 
part,  R.  had  at  the  plaintiff's  request  concealed  from  the 
accountant  employed  in  the  matter  the  fact  that  he  owed 
a  large  sum  to  the  plaintiff;  the  plaintiff  said  his  reason 
for  this  was  that  he  did  not  wish  his  wife  to  know  he  had 
lent  so  much  money  upon  bad  security.  At  this  time  the 
bill  which  was  the  subject  of  the  indemnity  was  not 
thought  of;  it  was  in  fact  given  to  get  rid  of  an  execution 
afterwards  put  in  by  another  creditor.  Here  a  misrepre- 
sentation  as  to  R's  solvency  was  made  by  R.  in  concert 
with  the  plaintiff,  and  communicated  to  the  defendant; 
but  it  was  in  a  transaction  unconnected  with  the  subsequent 
contract  between  the  plaintiff  and  the  defendant,  and  the 
defendant  was  therefore  not  entitled  to  dispute  that  con- 
tract on  the  ground  of  fraud. 

2.  As  to  the  right  of  the  party  misled.     This  right  is  As  to 

(a)  Btdf<yrd  v.  Bagshaw,  4  H.  &  L.  J.  Q.  R  864,  is  saved  by  a  rather 

N.  538,  29  L.  J.  Ex.  59 ;  Bagtihaw  fine  distinctioii :  L.  R.  6  H.  L.  899. 

V.  Seymour,  18  0.  B.  903,  29  L.  J.  (h)  18  C.  B.  N.  S.  292,  82  L.  J. 

Ex.  62,  fi.    The  authority  of  Qer-  C.  P.  84. 
hard  v.  Boies,  2  E.  &  B.  476,  22 

N  N  2 
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rights  of     one  which  requires,  and  in  seyeral  modem  cases  of  im- 

^f^,      portance  has  received,  an  exact  limitation  and  definition. 

general      It  may  be  thus  described : 

sutement  rpj^^  party  who  has  been  induced  to  enter  into  a  con- 
tract by  fraud,  or  by  conceahnent  or  misrepresentation  in 
any  matter  such  that  the  truth  of  the  representation  made 
or  the  disclosure  of  the  fact  is  by  law  or  by  special  agree- 
ment of  the  parties  of  the  essence  of  the  contract,  may 
affirm  the  contract,  and  insist,  if  that  is  possible,  on  being 
put  in  the  same  position  as  if  the  representation  had  been 
true: 

Or  he  may  at  his  option  rescind  the  contract  within  a 
reasonable  time  (a)  after  discovering  the  misrepresentation, 
unless  it  has  become  impossible  to  restore  the  parties  to 
the  position  in  which  they  would  have  been  if  the  contract 
had  not  been  made,  or  unless  any  third  person  has  in  good 
faith  and  for  value  acquired  any  interest  under  the 
contract. 

It  will  be  necessary  to  dwell  separately  on  the  several 
points  involved  in  this.  And  it  is  to  be  observed  that  the 
principles  here  considered  are  not  confined  to  any  particular 
ground  of  rescission,  but  apply  generally  when  a  contract 
is  voidable,  either  for  fraud  or  on  any  other  ground,  at  the 
option  of  one  of  the  parties ;  on  a  sale  of  land,  for  example, 
it  is  constantly  made  a  condition  that  the  vendor  may 
rescind  if  the  purchaser  takes  any  objection  to  the  title 
which  the  vendor  is  unable  to  remove;  and  then  these 
rules  apply  so  four  as  the  nature  of  the  case  admits. 

Of  affirma-      A.  As  to  the  nature  of  the  right  in  general,  and  what  is 
teoMon   ^^  affirmation  or  rescission  of  the  contract. 

in  general. 

"  A  contract  induced  by  fraud  is  not  void,  but  voidable 
only  at  the  option  of  the  party  defrauded;"  in  other  words, 
valid  until  rescinded  (6). 

(a)  But  qu,  whether  time  is  in  (6)  Oakes  v.  Turquand,  L.  K.  2 

itself  material:  see  L.  B.  7  Ex.  35,      H.  L.  846,  375-6. 
8  Ex.  205. 
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Where  the  nature  of  the  case  admits  of  it,  the  party  misled 
may  affirm  the  contract  and  insist  on  having  the  represen-  *» 
tation  made  good.  If  the  owner  of  an  estate  seUs  it  as 
unincumbered,  concealing  from  the  purchaser  the  existence 
of  incumbrances,  the  purchaser  may  if  he  thinks  fit  call 
on  him  to  perform  his  contract  and  redeem  the  in- 
cumbrances (a).  If  promoters  of  a  partnership  under- 
taking induce  persons  to  take  part  in  it  by  untruly 
representing  that  a  certain  amount  of  capital  has  been 
already  subscribed  for,  they  will  themselves  be  put  on  the 
list  of  contributories  for  that  amount  (h). 

It  is  to  be  remembered  that  the  right  ot  election,  and  Election 
the  possibility  of  having  the  contract  performed  with  com-  J^ffiJ^*  ^' 
pensation,   does  not   exclude  the   option   of   having  the 
contract  whoUy  set  aside.     "  It  is  for  the  party  defrauded 
to  elect  whether  he  will  be  bound  "  (c).     But  if  he  does 
affirm  the  contract,  he  must  affirm  it  in  all  its  terms. 
Thus  a  vendor  who  has  been  induced  by  fraud  to  sell 
goods  on  credit  cannot  sue  on  the  contract  for  the  price  of 
the  goods  before  the  expiration  of  the  credit :  the  proper 
course  is  to  rescind   the  contract  and  sue  in  trover  (d). 
When  the  contract  is  once  affirmed,  the  election  is  com-  What  shall 
pletely  determined ;  and  for  this  purpose  it  is  not  necessary  ^^^^^ 
that  the   affirmation   should   be   express.     Any   acts   or 
conduct  which  unequivocally  treat  the  contract  as  sub- 
sisting, after  the  facts  giving  the  right  to  rescind  have 
come  to  the  knowledge  of  the  party,  will  have  the  same 
effect  (e).     Taking  steps  to  enforce  the  contract  is  a  con- 
clusive  election   not  to  rescind  on  account  of  anything 
known  at  the  time  {/).    A  shareholder  cannot  repudiate 


(a)  Per  Komillj,  M.  R.  in  Puis-  practice  now  that  tbe  old  foimR  of 

fimi  ▼.  JUckardi,  17  Beav.  96.     Cp.  action   are  abolished,  but  it  it  re- 

Ungley  v.  Ungley,  5  Ch.  D.  887.  tained  as  a  good  illustration  of  the 

(6)  Moore  and  Ik  la  Torre'i  ca.  principle. 

18  Bq.  661.  («)  Clough  v.  L,  ds  N,  W,  By.  Co, 

(c)  JUndint   t.    Wickham,   8  De  (Ex.  Ch.),  L.  R.  7  Ex.  at  p.  84. 

O.  &  J.  804,  822.  (/)    Ch-ay  ▼.  FowUr    (Ex.    Uh.), 

(d^  Fergu$(m  v.  OamngUm,  9  K  L.  R.  8  Bx.  249,  280, 
k  C.  59.     This  is  unimportant  in 
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his  shares  on  the  ground  of  inisrepresentations  in  the 
prospectus  if  he  has  paid  a  call  without  protest  or  received 
a  dividend  after  he  has  had  in  his  hands  a  report  showing 
to  a  reader  of  ordinary  intelligence  that  the  statements  of 
the  prospectus  were  not  true  (a),  or  if  after  discovering  the 
true  state  of  things  he  has  taken  an  active  part  in  the 
a£Ga,irs  of  the  company  (b)  or  has  affirmed  his  ownership 
of  the  shares  by  taking  steps  to  sell  them  (c) ;  and  in 
general  a  party  who  voluntarily  acts  upon  a  contract  which 
is  voidable  at  his  option,  having  knowledge  of  all  the  facts, 
cannot  afteiwards  repudiate  it  if  it  turns  out  to  his  dis- 
advantage (d).     And  when  the  right  of  repudiation  has 
once  been  \vaived  by  acting  upon  the  contract  as  subsisting 
with  knowledge  of  facts  establishing  a  case  of  fraud,  the 
subsequent  discovery  of  further  facts  constituting  "  a  new 
incident  in  the  fraud  "  cannot  revive  it  (e).     The  exercise 
of  acts  of  ownership  over  property  acquired   under  the 
contract  precludes  a  subsequent  repudiation,  but  not  so 
much  because  it  is  evidence  of  an  affirmative  election  as 
because  it  makes  it  impossible  to  replace  the  parties  in 
their  former  position ;  a  point  to  which  wo  shall  come 
presently. 

When  the  acts  done  are  of  this  kind  it  seems  on 
principle  immaterial  whether  there  is  knowledge  of  the 
true  state  of  affairs  or  not,  unless  there  were  a  continuing 
active  concealment  or  misrepresentation  practised  with  a 
view  to  prevent  the  party  defrauded  from  discovering  the 
truth  and  to  induce  him  to  act  upon  the  contract :  for  then 
the  affirmation  itself  would  be  as  open  to  repudiation  as 
the  original  transaction.  Something  like  this  occurs  not 
unfrequently  in  cases  of  undue  influence,  as  we  shall  see 
in  the  next  chapter. 

(a)  Sehdey  ▼.  Central  By,  Co,  of  company  as  stated  in  the  prospectus. 

Vejiezuda,  9  Eq.  266,  n.  {d)  Ormet  v.  Ikadd,  2  D.  F.  J. 

(6)  Skarpiey  v.  Louth  d:  East  Coast  332,  336. 

Ihj,  Co.  (C.  A.),  2  Ch.  D.  663.  (c)  Campbdl  v.  Fleming,  1  A.  & 

(c)  Ex  Parte  Brigg;  1  Eq.  483 ;  E.  40.     This  does  not  apply  where 

this    however  was   a   case   not  of  a  new  and  distinct  cause  of  rescission 

mis-stated    facts    hut  of    material  arises :  Gray  v.  Fowler,  L.  R.  8  Ex; 

departure  from   the  ohjects  of  the  849. 
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Omission  to  repudiate  within  a  reasonable  time  is  evi- 
dence, and  may  be  conclusive  evidence,  of  an  election  to 
affirm  the  contract ;  and  this  is  in  truth  the  only  effect  of 
lapse  of  time.  Still  it  will  be  more  convenient  to  consider 
this  point  separately  afterwards. 

If  on  the  other  hand  the  party  elects  to  rescind,  he  is  to  Election 
manifest  that  election  by  distinctly  communicating  to  the  ^^^^^e  ^ 
other  party  his  intention  to  reject  the  contract  and  claim  communi- 
no  interest  under  it.     One  way  of  doing  this  is  to  institute  ^h^., 
proceedings  to  have  the  contract  judicially  set  aside,  and  P^^^y- 
in  that  case  the  judicial  rescission,  when  obtained,  relates 
back  to  the  date  of  the  commencement  of  such  proceed- 
ings (a).     Or  if  the  other  party  is  the  first  to  sue  on  the 
contract,  the  rescission  may  be  set  up  as  a  defence,  and 
this  is  itself  a  sufficient  act  of  rescission  without  any  prior 
declaration  of  an  intention  to  rescind  (b).     For  the  pur- 
poses of  pleading  the  allegation  that  a  contract  was  procured 
by  fraud  has  been  held  to  import  the  allegation  that  the 
party  on  discovering  it  disaffirmed  the  contract  (c).    Where 
the  rescission  is  not  declared  in  judicial  proceedings,  no 
further  rule  can  be  laid  down  than  that  there  should  be 
"  prompt  repudiation  and  restitution  as  far  as  possible  "  (d). 
The  communication  need  not  be  formal,  provided  it  is  a  What 
distinct  and  positive  rejection  of  the  contract,  not  a  mere  ^S^^*" 
request  or  inquiry,  which  is  not  enough  (e).     Thus  in  the  sufficient, 
case  of  shares  in  a  company  a  repudiation  expressed  by 


(a)  Reeae  River  Stiver  Mining  Co, 
V.  SmU?i,  L.  R.  4  H.  L.  78-6.  What 
if  proceedings  were  commenced  in 
an  incompetent  coart  ?  On  prin- 
ciple there  seems  no  reason  why 
that  also  should  not  be  effective  as 
an  act  of  rescission  tn  joatt.  The 
proposition  that  in  equity  '*the  mere 
assertion  of  a  daim  unaccompanied 
by  any  act  to  give  effect  to  it"  is 
not  enough  {Clegg  v.  Edmondaon^  8 
D.  M.  G.  787,  810)  refers  only  to 
substantive  original  rights,  and  must 
not  be  extended  to  acts  of  repudia- 
tion. In  the  particular  case  it  was 
a  claim  to  share  in  oertain  partner- 


ship profits. 

(6)  Chugk  V.  L.  ^  N.  W,  Ry.  Co, 
(Ex.  Ch.),  L.  R.  7  Ex.  86. 

(c)  Dawes  v.  UarneUf  L.  R.  10  C, 
P.  166.  The  earlier  cases  there  cited, 
especially  Deposit  Life  Assurance  Co. 
V.  Ayseough,  6  E.  &  B.  761, 26  L.  J. 
Q.  B.  29,  are  not  wholly  consistent. 

(rf)  Per  BramweU,  B.  Bvdch-y- 
Plvrm  Lead  Mining  Co,  v.  Baynes, 
L.  R.  2  Ex.  326. 

(«)  Ashley's  ca.  9  Eq.  263,  may 
perhaps  be  supported  on  this  ground. 
Otherwise  the  distinction  of  it  from 
PawWs  ca.  (next  note  but  one)  seems 
untenable. 
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word  of  mouth  to  the  secretary  at  the  company's  office  will 
do  (a).  But  it  seems  that  if  notwithstanding  an  express 
repudiation  the  other  party  persists  in  treating  the  contract 
as  in  force,  then  judicial  steps  should  be  taken  in  order  to 
make  the  rescission  complete  as  against  rights  of  third 
persons  which  may  subsequently  intervene  (b).  Where 
the  original  contract  was  made  with  an  agent  for  the  other 
party,  communication  of  the  rescission  to  that  agent  is 
sufficient,  at  all  events  before  the  principal  is  disclosed  (c). 
And  where  good  grounds  for  rescission  exists  and  the 
contract  is  rescinded  by  mutual  consent  on  other  grounds, 
those  grounds  not  being  such  as  to  give  a  right  of  rescission, 
and  the  agent's  consent  being  in  excess  of  his  authorityi 
yet  the  rescission  stands  good.  There  is  nothing  more  that 
the  party  can  do,  and  when  he  discovers  the  facts  on  which 
he  might  have  sought  rescission  as  a  matter  of  right  he  is 
entitled  to  use  them  in  suppoi*t  of  what  is  already  done. 
In  Wright's  (d)  case  the  prospectus  of  a  company  contained 
material  misrepresentationa  The  directors  had  at  a  share- 
holder's request,  and  on  other  grounds,  professed  to  cancel 
the  allotment  of  his  shares,  which  they  had  no  power  to 
do,  though  they  had  power  to  accept  a  surrender.  After- 
wards the  company  was  wound  up,  and  then  only  was  the 
misrepresentation  made  known  to  him.  But  it  was  held 
that  as  there  was  in  fact  a  sufficient  reason  for  annulling 
the  contract,  which  the  directors  knew  at  the  time 
though  he  did  not,  the  contract  was  eflFectually  annulled, 
and  he  could  not  be  made  a  contributory  even  as  a  past 
member  (e). 
Right  of  Inasmuch  as  the  right  of  rescinding  a  voidable  contract 
is  alternative  and  co-extensive  with  the  right  of  affirming 

(a)  McNielVs  oa.  10  Eq.  508.  (e)  Maynard  v.  EoUm,  9  Ch.  414. 

(6)  Kent  v.  Freehold  Land  <Lc  Co,  {d)  7  Ch.  65.  Op.  Clough  v.  L.  <fc 

8  Ch.  493.    Sed  qu.    At  any  rate,  if  JV.  W.  Ry,  Co,  mtpra,  p.  481. 

there  are  several  repudiating  share-  (e)  Bat  Wickens,  V.-C.  thought 

holders  in  a  like  position,  proceedings  otherwise  in  the  oourt  below  (12  Eq. 

taken  by  one  of  them  and  treated  831)   and    the    correctness   of  the 

by  the   company  as  representative  reversal  is  doubted  by  Mr.  Justice 

will  enure  for  the  benefit  of  all :  Lindley  {%  1486). 
Pa'Me  ca.  4  Ch.  497. 
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it,  it  follows  that  a  voidable  contract  may  be  avoided  by  or  exercbe- 
against  the   personal   representatives  of  the   contracting  J^aaJdnat 
parties  (a).     And  further,  as  a  contract  for  the  sale  of  land  repKBenta- 
is  enforceable  in  equity  by  or  against  the  heirs  or  devisees 
of  the  parties,  so  it  may  be  avoided  by  or  against  them 
where  grounds  of  avoidance  exist  (b), 

B.  The  contract  cannot  be  rescinded  after  the  position  No  rescia- 
of  the  parties  has  been  changed  so  that  the  former  state  of  partiea  can 
things  cannot  be  restored.  be  restored 

...  to  former 

This  may   happen   in   various  ways.     The  party  who  position, 
made  the  misrepresentation  in  the  first  instance   may  "^^^^  *^« 
have  acted  on  the  faith  of  the    contract  being  valid  in  fault  has 
such    a    manner   that    a    subsequent    rescission    would  Jh^aiA 
work  irrept^rable   injury   to   him.      And  here   the   rule  of  the 
applies,  but  with  the  important  limitation,  it  seems,  that  he  ^^ 
must  have  so  acted  to  the  knowledge  of  the  party  misled 
and  without  protest  from  him,  so  that  his  conduct  may  be 
said  to  be  induced  by  the  other's  delay  in  repudiating  the 
contract.     Thus  where  a  policy  of  marine  insurance  is 
voidable  for  the  non-disclosure  of  a  material  fact,  but  the 
delay  of  the  underwriters  in  repudiating  the  insurance 
after  they  know  the  fact  induces  the  assured  to  believe 
that  they  do  not  intend  to  dispute  it,  and  he  consequently 
abstains  from  eflFecting  any  other  insurance,  it  would  pro- 
bably be  held  that  it  is  then  too  late  for  the  underwriters 
to  rescind  (c).     Or  the  interest  taken  under  the  contract  Coxnmon 
by  the  party  misled  may  have  been  so  dealt  with  that  he  with^*^ 
cannot  give  back  the  same  thing  he  received.     On  this  "ubject- 
principle  a  shareholder  cannot  repudiate  his  shares  if  the  contract, 
character  and  constitution  of  the  company  have  in  the 

(a)  Including  assignees  in  bank-  representatives,  and  as  to  the  def  en- 

ruptcy :  Load  v.  OreeUj  15  M.  &  W.  dants  through  more  than  one  succes- 

216,  15  L.  J.  Ex.  118;  DonaUUon  v.  (don. 
ParwdL,  3  Otto  (93  U.  S.),  631.  (c)  Per  Cur.  Morrison  v.  Universal 

(6)  QretUy  v.  MouaUy,  4  JDe  G.  &  Marine  Jnturance  Co.  (Ex.  Ch.),  L. 

J.  78:  and  see  oases  cited  in  next  K.  8  £z.  at  p.  205;  cp.  Clough  v. 

chapter,  ad  fin,,  and  Charter  v.  Tre-  L,  d:  N,  W.  My.  Co,  (Ex.  Ch.)  L.  K. 

velyan,  11  CL  &  F.  714,  where  the  7  Ex.  at  p.  35. 
parties  on  both  sides  were  ultimately 
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meantime  been  altered.  This  was  the  case  in  Clarke  v. 
Dickson  (a),  where  the  plaintiflF  had  taken  shares  in  a  cost- 
book  mining  company.  The  company  was  afterwards 
registered  under  the  Joint  Stock  Companies  Act  then  in 
force,  apparently  for  the  sole  purpose  of  being  wound  up. 
In  the  course  of  the  winding  up  the  plaintiff  discovered 
that  fraudulent  misrepresentations  had  been  made  by  the 
directors.  But  it  was  by  this  time  impossible  for  him  to 
return  what  he  had  got ;  for  instead  of  shares  in  a  going 
concern  on  the  cost-book  principle  he  had  shares  in  a 
limited  liability  company  which  was  being  wound  up  (6). 
It  was  held  that  it  was  too  late  to  repudiate  the  shares, 
and  his  only  remedy  was  by  an  action  of  deceit  against  the 
directors  personally  responsible  for  the  false  statements  (c). 
As  Crompton,  J.  put  it,  "  You  cannot  both  eat  your  cake 
and  return  your  cake  "  (d),  A  similar  case  on  this  point  is 
Westei^n  Bank  of  Scotland  v.  Addie  (e).  There  the  com- 
pany was  an  unincorporated  joint  stock  banking  company 
when  the  respondent  took  his  shares  in  it.  As  in  Clarke 
V.  Dickson,  it  was  afterwards  incorporated  and  registered 
for  the  purpose  of  a  voluntary  winding  up.  It  was  held  as 
a  probable  opinion  by  Lord  Chelmsford,  and  more  posi- 
tively by  Lord  Cranworth,  that  the  change  in  the  condition 
of  the  company  and  of  its  shares  was  such  as  to  make 
restitution  impossible,  and  therefore  the  contract  could  not 
be  rescinded  (/).  There  is  some  reason  to  think  that 
where  goods  or  securities  have  been  delivered  under  a 
contract  voidable  by  the  buyer  on  the  ground  of  fraud, 
and  before  the  repudiation  their  value  has  materially  fallen 
through  some  cause  unconnected  with  the  fraud,  this  is 


(o)  E.  B.  &  E.  148 ;  27  L.  J.  Q.  B. 
223. 

(b)  The  fact  of  the  windiDg  up 
having  begun  before  the  repudiation 
of  the  shares  is  of  itself  decisive 
according  to  the  later  cases  under 
the  present  Companies  Act :  but 
here  the  point  was  hardly  made. 

(c)  Which  course  was  accordingly 
taken  with  success  :  Ciarke  v.  Dick- 


son, 6  C,  B,  N.  S.  453 ;  28  L.  J. 
C.  P.  225. 

(d)  E.  R  &  E.  at  p.  152. 

[e)  L.  B.  1  So.  &  D.  145. 

(/)  It  would  seem,  but  it  does  not 
clearly  appear,  that  in  this  case  also 
the  misrepresentations  were  not  die- 
covered  till  after  the  oommenoement 
of  the  winding  up. 
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such  a  change  in  the  condition  of  the  thing  contracted  for 
as  to  make  restitution  impossible  in  law  (a).  The  case  Conduct 
is  simpler  where  the  party  misled  has  himself  chosen  to  ^[jS^''^ 
deal  with  the  subject-matter  of  the  contract,  by  exercising 
acts  of  ownership  or  the  like,  in  such  a  manner  as  to  make 
restitution  impossible ;  and  it  is  of  course  still  plainer  if  he 
goes  on  doing  this  with  knowledge  of  all  the  facts ;  if  the 
lessee  of  mines,  for  example,  goes  on  working  out  the  mines 
after  he  has  full  information  of  the  circumstances  on  which 
he  relies  as  entitling  him  to  set  aside  the  lease  (6).  So  a 
settlement  of  partnership  accounts  or  a  release  contained 
in  a  deed  of  dissolution  (c)  cannot  be  disputed  by  one  of 
the  parties  if  in  the  meantime  the  concern  has  been  com- 
pletely wound  up  and  he  has  taken  possession  of  and  sold 
the  partnership  assets  made  over  to  him  under  the  arrange- 
ment (d) ;  and  an  arrangement  between  a  company  and 
one  of  its  directors  which  has  been  acted  upon  by  the 
company  so  as  to  change  the  director's  position  cannot 
afterwards  be  repudiated  by  the  company  (e).  So  a  pur- 
chaser cannot  after  taking  possession  maintain  an  action  to 
recover  back  his  deposit  (/). 

The  right  to  recover  back  money  paid  under  an  agree- 
.  ment  on  the  ground  of  mistake,  failure  of  consideration,  or 
default  of  the  other  party  is  also  subject  to  the  same  rule. 
Thus  a  lessee  who  has  entered  into  possession  cannot 
recover  back  the  premium  paid  by  him  on  the  ground  of 
the  lessor's  default  in  executing  the  lease  and  doing  repairs 
to  be  done  by  him  under  the  agreement  (g) :  nor  can  a 
party  recover  back  an  excessive  payment  after  his  own 
dealings  have  made  it  impossible  to  ascertain  what  was 
really  due  (h), 

(a)  WaddeUy. Blockey,i Q.B.I>.  {f)  Blackburn  v.  Smith,   2  Ex. 

678,  688,  per  Thesiger,  L.J.  788 }  18  L.  J.  Ex.  187  ;  but  it  was 

{b)  Vigers  v.  Pi^  8  CI.  &  F.  662,  alBO  held  that  apart  from  this  the 

650.  objection  came  too  late  under  the 

(c)  Urquhart    v.    MacpJierton,  3  conditions  of  sale  in  the  particular 
App.  Ca.  881.  case. 

(d)  SkObeck  v.  HUton,  2  Eq.  587.  {g)  Hunt  y.  Silk,  5  East  449. 

\e)  Sheffield  Nickel  Co,  v.  unwin,  (h)  Freeman  v.  JeffneSy  L.  R  4  Ex. 

2  Q.  B.  I>.  214.  189, 197. 
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Fraudu- 
lent sales* 


No  pft-  C.  The  contract  cannot  be  rescinded  after  thiid  persons 

Against      have  acquired  rights  tinder  it  for  value. 

innooent        7)^q  present  rule  is  altogether,  aa  the  last  one  is  to  some 

pnrohMen  ... 

for  value,  extent,  a  corollary  from  the  main  principle  that  a  contract 
induced  by  fraud  or  misrepresentation  is  as  such  not  void 
but  only  voidable.  The  result  is  that  when  third  persons 
have  acquired  rights  under  the  transaction  in  good  faith 
and  for  value,  those  rights  are  indefeasible.  The  rule  is 
also  stated  to  be  an  application  of  the  principle  of  conve- 
nience "  that  where  one  of  two  innocent  parties  must  suffer 
from  the  fraud  of  a  third,  the  loss  should  fall  on  the  one 
who  enabled  the  third  party  to  commit  the  fraud  "  (a). 

Thus  when  a  sale  of  goods  is  procured  by  fraud,  the 
property  in  the  goods  is  transferred  by  the  contract  (6), 
subject  as  between  the  seller  and  the  buyer  to  be  revested 
by  the  seller  exercising  his  option  to  rescind  when  he  dis- 
covers the  fraud.  A  purchaser  in  good  faith  from  the 
fraudulent  buyer  acquires  an  indefeasible  title  (c).  And  a 
person  who  takes  with  notice  of  the  fraud  is  a  lawful  pos- 
sessor aa  against  third  persons,  and  as  such  is  entitled  to 
sue  them  for  all  injuries  to  the  property,  unless  and  until 
the  party  defrauded  exercises  his  right  of  rescission  (d). 

The  same  rule  holds  good  as  to  possession  or  other  partial 
interests  in  property.  The  following  curious  and  somewhat 
complex  case  was  decided  some  years  ago  by  the  Judicial 
Committee.  A.  sells  goods  to  B.,  but  resumes  the  posses- 
sion, by  arrangement  with  B.,  as  a  security  for  the  price. 
Afterwards  B.  induces  A.  to  re-deliver  possession  of  the 


(a)  Babcock  v.  Lawton,  4  Q.  B.  D. 
at  p.  400. 

(6)  Load  V.  Grem,  16  M.  &  W. 
216 ;  16  L.  J.  Ex.  118 ;  where  it 
was  held  that  a  fraudulent  buyer 
becoming  bankrupt  had  not  the 
goods  in  his  order  and  disposition 
with  the  consent  of  the  true  owner; 
for  the  vendors  became  the  true 
owners  only  when  they  elected  to 
rescind  and  demanded  the  goods 
from  the  assignees. 

(c)  WhUe  V.  Oardtn,  10  0.  B. 


919 ;  20  L.  J.  C.  P.  167  ;  SUwsnMa 
V.  Nevmkam  (Ex.  Ch.),  13  C.  B. 
285,  803 ;  22  L,  J.  C.  P.  110,  116. 
The  statute  24  &  26  Vict.  c.  90, 
B.  100,  which  provides  for  restitution 
to  the  true  owner  of  chattels  ob- 
tained by  false  pretences,  ftc,  after 
conviction  of  the  offender,  has  been 
construed  in  accordance  with  this 
principle :  Moyce  v.  Newingtont  4 
Q.  B.  D.  82. 

(c^)  St€vtn$on  v.  Nannham^  see  last 
note. 
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goods  to  him  by  a  fraudulent  misrepresentation,  and  there- 
upon pledges  the  goods  to  C,  who  advances  money  upon 
them  in  good  faith  and  in  ignorance  of  the  fraud.  This 
pledge  is  valid,  and  C.  is  entitled  to  the  possession  of  the 
goods  as  against  A.  (a). 

It  must  be  carefully  observed  that  a  fraudulent  pos-  I>iatinc- 
sessor  cannot  give  a  better  title  than  he  has  himself,  even  there  is  no 
to  an  innocent  purchaser,  if  the  possession  has  not  been  P^^***^ 
obtained  under  a  contract  with  the  true  owner,  but  by  are  merely 
mere  false  pretences  as  to  some  matter  of  fact  concerning  °^^„. 
the  true  owner  s  contract  with  a  third  person.     To  put  a  lent  pre- 
simple  case,  A.  sells  goods  to  B.  and  desires  B.  to  send  for    ^^^^ 
them.     C.  obtains  the  goods  from  A.  by  falsely  represent- 
ing  himself  as  B.'s  servant :  now  C.  acquires  neither  pro- 
perty nor  lawful  possession,  and  cannot  make  any  sale  or 
pledge  of  the  goods  which  will  be  valid  against  A.,  though 
the  person  advancing  his  money  have  no  notice  of  the 
fraud.    The  result  is  the  same  if  A.  means  to  sell  goods  to 
B.  &  Co.,  and  C.  gets  goods  from  A.  by  falsely  representing 
himself  as  a  member  of  the  firm  and  authorized  to  act  for 
them  (6),  or  if  B.,  a  person  of  no  credit,  gets  goods  from  A. 
by  trading  under  a  name  and  address  closely  resembling 
those  of  C,  who  is  known  to  A.  as  a  respectable  trader  (c). 
It  is  also  the  same  in  the  less  simple  case  of  a  third  person 
obtaining  delivery  of  the  goods  by  falsely  representing 
himself  as  a  sub-purchaser ;  for  here  there  is  no  contract 
between  him  and  the  seller  which  the  seller  can  affirm  or 
disaffirm;  what  the 'seller  does  is  to  act  on  the  mistaken 
notion  that  the  {property  is  already  his  by  transfer  from 
the  original  buyer.    This  was  in  effect  the  decision  of  the 


{a)  Peeue  ▼.  Oloahecj  L.  R.  1  P.  O. 
219.  The  dealings  were  in  fact  with 
the  bill  o£  lading ;  but  as  this  com- 
pletely represented  the  goods  for  the 
purposes  of  the  case,  the  statement 
in  tiie  text  is  simplified  in  order  to 
bring  out  the  general  principle  more 
clearly.  A  later  case  of  the  same 
kind  m  Babeock  ▼.  Lavemm  (O.  A.),  6 
Q.  B.  D.  284. 


(6)  Sardman  ▼.  Booiky  1  H.  &  C. 
803  ;  82  K  J.  Ex.  105  ;  ffolHm  y. 
FauOer,  L.  R.  7  H.  L.  757,  796. 

(c)  Gundy  v.  Lindtay^  8  App.  C& 
459.  Otherwise  where  the  fraud 
stops  short  of  personation,  and  is 
only  a  false  representation  of  the 
party's  condition  and  means :  Atteih- 
oorough  v.  St.  Katharine^i  Dock  Ch, 
(C.  Au\  8  C.  F.  D.  45a 
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Share- 
holder 


Exchequer  Chamber  in  Kingsford  v.  Merry  (a),  though 
the  ease  was  a  little  complicated  by  the  special  considera- 
tion of  the  effect  of  delivery  orders  or  warrants  as  "  indicia 
of  title." 

The  decision  of  the  House  of  Lords  in  Oakes  v.  Tur- 
^n^^repu-  S^wiTidt  (6),  which  Settled  that  a  shareholder  in  a  company 
diate  after  cannot  repudiate  his  shares  after  the  commencement  of  a 
up :  Cakes  winding  up,  proceeded  to  a  considerable  extent  upon  the 
*'•  ^^"  language  of  the  Companies  Act  1862,  in  the  sections 
defining  who  shall  be  contributories.  But  the  broad  prin- 
ciples of  the  decision,  or  if  we  prefer  to  say  so,  of  the  Act 
as  interpreted  by  it,  are  these.  The  rights  of  the  com- 
pany's creditors  and  of  the  shareholders  are  fixed  at  the 
date  of  the  winding  up  and  are  not  to  be  afterwards  varied. 
The  creditors  are  entitled  to  look  for  payment  in  the  first 
instance  to  all  persons  who  are  actually  members  of  the 
company  at  the  date  of  the  winding  up.  And  this  class 
includes  shareholders  who  were  entitled  as  against  the 
company  to  repudiate  their  shares  on  the  ground  of  fraud 
but  have  not  yet  done  so.  For  their  obligations  under  their 
contracts  with  the  company,  including  the  duty  to  con- 
tribute in  the  winding  up,  were  valid  until  rescinded,  and 
the  creditors  in  the  winding  up  must  be  considered  as 
being,  to  the  extent  of  their  claims,  purchasers  for  value 
of  the  company's  rights  against  its  members.  They  are 
not  entitled  to  any  different  or  greater  rights:  no  share- 
holder can  be  called  upon  to  do  more  than  perform  his 
contract  with  the  company  (c). 

It  is  now  settled  law  that  the  same  rule  applies  to  joint- 
stock  companies  not  under  the  Companies  Acts.    And  the 


(a)  1  H.  &  N.  508  j  26  L.  J.  Ex. 
83  (see  per  Erie,  J.  at  p.  88),  revg. 
8.  c.  in  court  below;  11  Ex.  577;  25 
L.  J.  Ex.  166. 

(b)  L.  R.  2  H.  L.  825.  This  prin- 
ciple applies  to  a  voluntary  as  well 
as  a  oompolsory  winding  up :  Stone 
V.  City  and  County  Bank  (C.  A.),  8 
C.  P.  D.  282. 

(c)  Waterhotue  v.  Jamieaon,  L.  R. 


2  Sc.  &  D.  29.  In  ffaU  v.  Old  Talar- 
goch  Lead  Mining  Co,,  3  Ch.  D.  749, 
an  action  for  rescission  and  indem- 
nity commenced  by  a  shareholder 
after  a  resolution  for  winding  up  but 
in  ignorance  of  it  was  allowed  to 
proceed.  Here  however  relief  was 
claimed  against  the  directors  per- 
sonally as  well  as  the  company. 
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date  after  which  it  is  too  late  to  repudiate  shares  may  be 
earlier  than  the  commencement  of  the  winding  up.  Pro- 
bably the  actual  insolvency  of  the  company  fixes  this  date; 
at  all  events  a  shareholder  cannot  repudiate  after  the 
directors  have  convened  an  extraordinary  meeting  to  con- 
sider whether  the  company  shall  be  wound  up.  For  thus, 
"  by  holding  out  to  the  body  of  creditors  the  prospect  of  a 
voluntary  winding  up/'  the  directors,  who  are  the  share- 
holder's agents  as  long  as  l^e  remains  a  shareholder,  stay 
the  hand$  of  the  creditors  from  compulsory  proceedings  (a). 
And  the  rule  holds  even  if  there  are  no  unpaid  creditors. 
"  The  doctrine  is  that  after  the  company  is  wound  up  it 
ceases  to  exist,  and  rescission  is  impossible  **  (6). 

On  the  other  hand  persons  who  have  taken  any  gra-  Penons 
tuitous  benefit  under  a  fraudulent  transaction,   though  ^li^fe^ 
themselves  ignorant  of  the  fraud,  are  in  no  better  position  y^d«^ 
than  the  original  contriver  of  it.     Thus  where  a  creditor  oontraot, 
was  induced  to  give  a  release  to  a  surety  by  a  fraud  prac-  ^^*^f 
tised   on  him  by    the  principal    debtor,    of    which    the  no  better 
surety  was  ignorant,  and  the  surety  gave  no  consideration  original 
for  the  release,  it  was  held  that  this  release  might  be  deSauder. 
disaffirmed    by  the  creditor  on   discovering    the    fraud. 
But  third  persons  who  on  the  faith  of  the  release  being 
valid  had  advanced  money  to  the  surety  to  meet  other 
liabilities  would    be    entitled    to    assert    a    paramount 
claim  (c). 

D.  The  contract  must  be  rescinded  within  a  reasonable  Beedsnon 
time,  that  is,  before  the  lapse  of  a  time  after  the  true  state  JJithin 
of  things  is  known,  so  long  that  under  the  circumstances  fMonable 
of  the  particular  case  the  other  party  may  fairly  infer  that 
the  right  of  rescission  is  waived. 

(a)  TennerU  y.  OUy  of   Qlasgow  for  the  payment  of  the  third  per- 

Banl'^  4  App.  Ca.  615.  sons   in  question,  Johns.  171,  but 

(6)  Burgesses  cote,  15  Ch.  D.  507,  the  Court    of    Appeal  varied    the 

509  (Jessel,  M.  R.)>  decree  by  making  it  simply  without 

(c)  Schd^ld  V.  Tempter,  Johns.  prejudice  to  their  rights,  4  De  G.  & 

155,  165,  4  De  G.  &  J.  429.    The  J.  485. 
Court  below  endeavoured  to  provide 
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oenoe. 

Anthori- 
ties  in 
equity. 


Explana-  Jt  jg  believed  that  the  statement  of  the  rule  in  some 
this :  the  such  form  as  this  will  reconcile  the  substance  and  language 
import-      Qf  j^j]  ^YiQ  leadin<r  authorities.     On  the  one  hand  it  is  often 

unoe  oi  ^  o     ^ 

time  ifl  not  said  that  the  election  must  be  made  within  a  reasonable 
Mevi*dence  time,  while  on  the  other  hand  it  has  several  times  been 
^J^^*"  explained  that  lapse  of  time  as  such  has  no  positive  effect 
of  its  own.  The  Court  is  specially  cautious  in  entertaining 
charges  of  firaud  or  misrepresentation  brought  forward 
after  a  long  interval  of  time;  it  will  anxiously  weigh  the 
circumstances,  and  consider  what  evidence  may  have  been 
lost  in  consequence  of  the  time  that  has  elapsed  (a).  But 
time  alone  is  no  bar  to  the  right  of  rescinding  a  voidable 
transaction;  and  the  House  of  Lords  in  one  case  set  aside 
a  purchase  of  a  principars  estate  by  his  agent  in  another 
name  after  the  lapse  of  more  than  half  a  century,  the 
facts  having  remained  unknown  to  the  principal  and  his 
representatives  for  thirty-seven  years  (b).  In  a  later  case 
the  Lord  Justice  Turner  stated  expressly  that  "  the  two 
propositions  of  a  bar  by  length  of  time  and  by  acquies- 
cence are  not  distinct  propositions."  Length  of  time  is 
evidence  of  acquiescence,  but  only  if  there  is  knowledge 
of  the  facts,  for  a  man  cannot  be  said  to  have  acquiesced 
in  what  he  did  not  know  (c).  Lord  Campbell  slightly 
qualified  this  by  adding  that  although  it  is  for  the  party 
relying  on  acquiescence  to  prove  the  facts  from  which  con- 
sent is  to  be  inferred,  "it  is  easy  to  conceive  cases  in 
which,  from  great  lapse  of  time,  such  facts  might  and 
ought  to  be  presumed  "  (cZ). 

The  rule  has  lately  been  laid  down  and  acted  upon  by 
the  Judicial  Committee  in  this  form  :  "  In  order  that  the 


(a)  Cp.  Bright  ▼.  Legtrton^  2  D. 
F.  J.  606,  617. 

(6)  Charter  v.  Trevdyan,  11  CI. 
k  F.  714,  740. 

(c)  Lift  AMBoeiation  of  ScaUand  ▼. 
Siddaiy  8  D.  F.  J.  58,  72,  74 :  on 
the  point  that  there  cannot  be 
acqnieecence  without  knowledge, 
cp.  lloyd  ▼.  AUtDood,  8  De  G.  &  J. 
614,  650;  per  Alderson,  B.  Load  v. 


Green,  16  M.  &  W.  atp.217:  "A 
man  cannot  pennit  who  does  not 
know  that  he  has  a  right  to  re- 
fose ; "  and  per  Jeflsel,  M.  R.  1  Ch. 
D.  528. 

[d)  8  D.  F.  J.  at  p.  77.  The  cane 
was  one  not  of  rescinding  a  contract 
hnt  of  a  breach  of  trust;  but  the 
prindplea  are  the  same. 
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remedy  sboiild  be  lost  by  laches  or  delay,  it  is,  if  not  uni- 
versally, at  all  events  ordinarily  .  .  necessary  that  there 
should  be  sufficient  knowledge  of  the  facts  constituting 
the  title  to  relief"  (a). 

To  the  same  effect  it  has  been  said  in  the  Supreme 
Court  of  the  United  States :  "  Acquiescence  arid  waiver 
are  always  questions  of  fact.  There  can  be  neither  with- 
out knowledge."  And  the  knowledge  must  be  actual, 
not  merely  possible  or  potential :  "  the  wrongdoer  cannot 
make  extreme  vigilance  and  promptitude  conditions  of 
rescission  "  (fe). 

Acquiescence  need  not  be  manifested  by  any  positive 
act ;  the  question  is  whether  there  is  sufficient  evidence 
either  from  lapse  of  time  or  from  other  circumstances  ot 
'*  a  fixed,  deliberate  and  unbiassed  determination  that  the 
transaction  should  not  be  impeached  "  (c).  In  estimating 
the  weight  to  be  given  to  length  of  time  as  evidence  of 
acquiescence  the  nature  of  the  property  concerned  is 
material  {d).  And  other  special  circumstances  may  pre- 
vent lapse  of  time  even  after  everything  is  known  from 
being  evidence  of  acquiescence ;  as  when  nothing  is  done 
for  some  years  because  the  other  party's  affairs  are  in  such 
a  condition  that  proceedings  against  him  would  be 
fruitless  (e). 

If  a  party  entitled  to  avoid  a  transaction  has  precluded 
himself  by  his  own  acts  or  acquiescence  from  disputing  it 
in  his  lifetime,  his  representatives  cannot  come  forward  to 
dispute  it  afterwards  (/). 

It  is  said  that  holders  of  shares  in  companies  are  under  special 


(a)  Lindtay  P€troUumCo,y.Hurd, 
L.  K.  6  P.  C.  221,  241. 

(6)  Pence  v.  Langdon,  9  Otto 
(99  U.  S.)  at  p.  581. 

(c)  Per  Turner,  L.  J.  Wright  v. 
Vanderplank,  8  1).  M.  G.  183,  147. 
The  epithets,  however,  are  more 
specially  appropriate  to  the  parti- 
cular ground  of  rescission  (undue 
influence)  then  before  the  Court. 
MoregeneraUy,  theonlyproper  mean- 


ingof  acquiescence  isquiescence  under 
such  circumstances  that  assent  may 
be  reasonably  inferred  from  it :  per 
Cur.  in  DeBunckt  v.  Alt  (C.  A.),  8 
Ch.  D.  at  p.  814. 

(d)  SB.  M.  O.atp.  150. 

{e)  SckcHefidd  v.  TempUr,  4  De  0. 
&  J.  429. 

(/)  Skottowe  V.  Williamsy  8  D.  F. 
J.  585,  541. 
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obligation  a  Special  obligation  of  diligence  as  to  making  their  elec- 
g«nce  in  ^^^^>  ^^^  ^^e  dicta  relate  chiefly  if  not  wholly  to  objections 
*^  ®'       apparent  on  the  face  of  the  memorandum  or  articles  of 

share"  ,     ,  . 

holden.  association.  With  the  contents  of  these  a  shareholder  is 
bound  to  make  himself  acquainted,  and  must  be  deemed 
to  become  acquainted,  when  his  shares  are  allotted  (a). 
But  objections  which  can  be  taken  upon  these  must  pro- 
ceed on  the  ground,  not  of  fraud  or  misrepresentation  as 
such,  but  of  the  undertaking  in  which  shares  are  allotted 
being  substantially  a  different  thing  from  that  which  the 
prospectus  described  and  in  which  the  applicant  offered  to 
take  shares.  Nor  are  we  aware  of  any  case  in  which  the 
rule  has  been  applied  to  a  repudiation  of  shares  declared 
before  a  winding  up  and  on  the  ground  of  fraud  or  mis- 
representation not  apparent  x>n  the  articles.  Still  it  seems 
quite  reasonable  to  hold  that  in  the  case  of  a  shareholder's 
contract  lapse  of  time  without  repudiation  is  of  greater 
importance  as  evidence  of  assent  than  in  most  other 
cases. 
Same  The  authorities  thus  far  cited  have  been  from  courts  of 

^e^  equity.  The  same  general  principle  was  laid  down  in  the 
law, per  Exchequer  Chamber  in  1871.  "We  think  the  party 
Ex.  Ch.      defrauded  may  keep  the  question  open  so  long  as  he  does 

nothing  to  affirm  the  contract In  such  cases  the 

question  is,  has  the  person  on  whom  the  fraud  was  prac- 
tised, having  notice  of  the  fraud,  elected  not  to  avoid  the 
contract  ?  or  has  he  elected  to  avoid  it  ?  or  has  he  made 
no  election  ?  We  think  that  so  long  as  he  has  made  no 
election  he  retains  the  right  to  determine  it  either  way, 
subject  to  this,  that  if  in  the  interval  whilst  he  is  delibe- 
rating an  innocent  third  party  has  acquired  an  interest 
in  the  property,  or  if  in  consequence  of  his  delay  the 
position  even  of  the  wrongdoer  is  affected,  it  will  preclude 
him  from  exercising  his  right  to  rescind.  And  lapse  of 
time  without  rescinding  will  furnish  evidence  that  he  has 

(a)  Central  Ry,  Co.  of  Ferustteto      Oaku  ▼.  Twrmumd^  A.  at  p.  852 1 
T.  Kiick^  L.  R.  2  H.  L.  at  p.  125,      and  see  Oh*  vtll.  p.  447,  aboT<B. 
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determined  to  affinn  the  contract,  and  when  the  lapse  of 
time  is  great  it  probably  would  in  practice  be  treated 
as  conclusive  evidence  to  show  that  he  has  so  de- 
termined *'  (a). 

The  French  law  treats  the  right  of  having  a  contract  Fixed 
judicially  set  aside  for  fraud,  &c.,  as  a  substantive  right  of  ^J^^iq^ 
action,  and  limits  a  fixed  period  of  ten  years,  running  from  by  Fr.  aw 
the   discovery   of   the   truth,   within   which   it   must  be 
exercised  (6). 

One  or  two  points  remain  to  be  mentioned,  which  we  Unfounded 
have  reserved  to  the  last  as  being  matter  of  procedure,  but  fp^f^jg. 
which  depend  upon  general  principles.     Courts  of  justice  couniged : 
are  anxious  to   discover  and   discourage   fraud   in  every  making 
shape,   but  they  are  no  less  anxious  to  discourage  and  *^®™  ^^* 

•^  °  pay  coBtn. 

rebuke  loose  or  unfounded  charges  of  fraud  and  personal 
misconduct.  The  facts  relied  on  as  establishing  a  case  of 
fraud  must  be  distinctly  alleged  and  proved  (c).  Where 
such  charges  are  made  and  not  proved,  this  will  not  pre- 
vent the  party  making  them  from  having  any  relief  to 
which  he  may  otherwise  appear  to  be  entitled,  but  he 
must  pay  the  costs  occasioned  by  the  unfounded 
charges  (d).  And  in  one  recent  case,  where  the  plaintiflF 
made  voluminous  and  elaborate  charges  of  fraud  and  con- 
spiracy which  proved  to  be  unfounded,  the  Court  of 
Appeal  not  only  made  him  pay  the  costs  of  that  part  of 
the  case,  but  refused  to  allow  him  the  costs  even  of  the 
part  on  which  he  succeeded.  It  was  held  that  he  had  so 
mixed  up  unfounded  and  reckless  aspersions  upon  character 
with   the   rest  of  the  suit  as  to   forfeit  his  title  to  the 


(a)  Per  Cur.  Clouf/h  v.  L.  d:  N.  W. 
Ry.  Co.  L.  R  7  Ex.  at  p.  34,  re- 
peated in  Morrison  v.  Universal  Ma- 
rine Insurance  Co.  L.  B.  8  Ex.  at  p. 
203,  and  cited  by  Lord  Blackbnm 
in  Erlanger  v.  New  Sombrero  Phoa- 
pJuUe  Co.  3  App.  Co.  at  p.  1277.  See 
the  remarks  on  delay  and  acquieB- 
oence  in  the  several  judgments  in 
that  case. 

(6)  Code  Civ.  1304. 

(c)  In  equity  pleading  a  charge 


of  fraud  in  general  terms  would  not 
support  a  bill  on  demurrer :  Gilbert 
V.  Lewis,  1  D.  J.  S.  at  p.  49,  per 
Lord  Westbuiy. 

{d)  HiUiard  v.  Eife,  L.  R.  7  H. 
L.  39,  51,  52 ;  London  Chartered 
Bank  of  Australia  v.  Lempriere,  L. 
li.  4  P.  C.  at  p.  597  ;  Clinch  v. 
Financial  Corporation,  5  Eq.  at  p. 
483 ;  per  Lord  Cairns,  Thomson  v. 
Eastwood,  2  App.  Ca.  at  p.  248. 
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costs  which  he  otherwise  would  have  been  entitled  to 
receive  (a). 
Indepen-        The  special  jurisdiction  of  courts  of  equity  to  order  the 
di^i<m^  cancellation  of  an  instrument  obtained  by  fraud  or  mis- 
equity  to    representation  is  not  aflfected  by  the  probability  or  practical 
stnunents  Certainty  that  the  plaintiflF  in  equity  would  have  a  good 
Iot  fraud,    defence  to  an  action  on  the  instrument,  nor  is  it  the  less 
to  be  exercised  even  if  the  instrument  is  already  in  his 
possession.     He  is  entitled  not  only  not  to  have  the  con- 
tract   enforced    against  him,  but  to   have  it  judicially 
annulled  (&). 


(a)  Parker  v.  McKenna^  10  Ch. 
96,  128,  125. 

\h)  Ixmdon  and  Provincial  In- 
9urance  Co.  v.  Seymour ,  17  Eq.  85  : 
and  see  Iloare  v.  Bremridge,  3  Ch. 
22,  there  explained  and  distin- 
guished. Therefore  a  defendant 
sued  on  an  instrument  which  he 
aUeges  to  be  voidable  may  properly 


add  to  his  defence  a  counter-claim 
for  the  cancellation  of  the  instru- 
ment. It  may  also  be  proper  to  ask 
for  a  transfer  to  the  Chancery  Divi> 
sion  if  the  action  is  in  another  Divi- 
sion, but  this  is  not  a  matter  of  course. 
See  Stwey  v.  WaddU  (C.  A.),  4  Q. 
B.  D.  289. 
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CHAPTER  XL 
Duress  and  Undue  Influence. 

If  the  consent  of  one  party  to  a  contract  is  obtained  by  Contract 
the  other  under  such  circumstances  that  the  consent  is  not  J^^oonsent 
free,  the  contract  is  voidable  at  the  option  of  the  party  "*<>*  fr«e« 
whose  consent  is  so  obtained.     It  is  quite  clear  that  it  is 
not  merely  void  (a).     The  transaction  might  indeed  be 
void  if  the  party  were  under  actual  physical  constraint,  as 
if  his  hand  were  forcibly  guided  to  sign  his  name ;  or 
perhaps  if  he  were  so  prostrated  by  fear  as  not  to  know 
what  he  was  doing  (b) ;  but  this  Vould  be  not  because 
his  consent  was  not  free,  but  because  there  was  no  consent 
at  alL 

What  then  are  the  circumstances  which  are  held  by 
English  courts  to  exclude  freedom  of  consent  ?  The  treat- 
ment of  this  question  has  at  common  law  been  singularly 
narrow  and  in  equity  singularly  comprehensive. 

I.  Dwress  at  Coramon  Lata, 

At  common  law  the  coercion  which  will  be  a  suflBcient  The  corn- 
cause  for  avoiding  a  contract  may  consist  in  duress  ot^^^^^^ 
menace ;    that  is,  either  in  actual  compulsion  or  in  the  Durew. 
threat  of  it.     In  modem  books  the  term  duress  is  used  to 
include  both  specie&     It  is  said  that  there  must  be  some 
threatening  of  life  or  member,  or  of  imprisonment,  or  some 

(a)    Co.    2    Inst.    482,   and  2nd  {h)  Savigny,  Syst  3. 109.   But  the 

resolntion  in  Whdj^U*B  ca.  6  Rep.      analogy  of  Matthews  ▼.  Baxter,  L.  R. 
119.  8  Ex.  182,  is  against  this. 
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imprisonment  or  beating  itself.  Threatening  to  destroy 
or  detain,  or  actually  detaining  property,  does  not  amount 
to  duress  (a).  And  this  applies  to  agreements  not  under 
seal  as  well  as  to  deeds  (6).  The  reason  appears  to  be 
that  the  detainer  is  a  wrong  of  itself,  for  which  there  is 
an  appropriate  remedy.  Should  the  party  choose  to  make 
terms  instead  of  pursuing  his  rights  (at  all  evente  when 
there  is  nothing  to  prevent  him  from  so  doing)  he  cannot 
afterwards  turn  round  and  complain  that  the  terms  were 
forced  upon  bim  (c).  "  It  must  be  a  threatening,  beating, 
or  imprisonment  of  the  party  himself  that  doth  make  the 
deed,  or  his  wife "  (a)  or  (it  seems)  parent  or  child  (d). 
In  a  case  And  a  threat  of  imprisonment  is  not  duress  unless  the  im- 
th"th^  prisonment  would  be  unlawful.  This  is  illustrated  by  two 
must  be  of  rather  curious  modern  cases  in  both  of  which  the  party's 
t^wfulf  consent  was  determined  by  the  fear  of  confinement  in  a 
lunatic  asylum.  In  Gumming  v.  Ince  (e)  the  plaintiflF 
had  been  taken  to  a  lunatic  asylum  and  deprived  of  the 
title  deeds  of  certain  property  claimed  by  her.  Proceedings 
were  commenced  under  a  commission  of  lunacy,  but  stayed 
on  the  terms  of  an  arrangement  signed  by  counsel  on  both 
sides,  under  which  the  deeds  were  to  be  deposited  in  certain 
custody.  The  plaintifiF  afterwards  repudiated  this  arrange- 
ment and  brought  detinue  for  the  deeds.  On  an  issue 
directed  to  try  the  right  to  the  possession  of  the  deeds  as 
between  herself  and  the  other  parties  the  Court  held  that 
in  any  view  the  defendants  were  wrong.  For  if  their  own 
proceedings  under  the  commission  were  justified,  they 
could  not  say  the  plaintiflF  was  competent  to  bind  herself, 
and  if  not,  the  agreement  was  obtained  by  the  fear  of  a 
merely  unlawful  imprisonment  and  therefore  voidable  on 
the  ground  of  duress.  And  it  made  no  diflference  that  the 
plaintiffs  counsel  was  party  to  the  arrangement.      His 

(a)  Shepp.  Touch.  61.  (d)  Bo.  Ab.  1.  687,  pi.  6;  Bac 

(b)  AUee  v.  Backhouse^  8  M.  &  W.       Ab.  Duress  (B). 

683,  Skeate  v.  BeaU,  11  A.  &  E.  983.  (c)  11  Q.  B.  112,  17  L.  J.  Q.  B. 

(c)  See  Silliman  v.  United  StateSi      105. 
11  Otto  (101  U.  S.)  465. 
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assoBt  must  be  considered  as  enforced  by  the  same  duress : 
for  as  her  agent  he  might  well  have  feared  for  her  the 
same  evils  that  she  fearod  for  herself.  In  Biffin  v. 
BigneU  (a),  on  the  other  hand,  the  defendant  was  sued 
for  necessaries  supplied  to  his  wife.  She  had  been  in  a 
lunatic  asylum  und^r  treatment  for  delirium  tremens,  and 
on  her  discharge  the  husband  promised  her  12s.  a  week  to 
live  apajt  from  him,  adding  that  if  she  would  not  he  would 
send  her  to  another  asylum.  The  wife  was  accordingly 
living  apart  from  the  husband  under  this  agreement.  It 
wajB  held  that  her  consent  to  it  was  not  obtained  by  duress, 
for  under  these  circumstances  "  the  threat,  if  any,  was  not 
of  anything  contrary  to  law,  at  least  not  so  to  be  under- 
stood": consequently  the  presumption  of  authority  to 
pledge  the  husband's  credit  was  effectually  excluded,  and 
the  plaintiff  could  not  recover  (6). 

The  narrowness  of  the  common  law   doctrines  above  Money 
stated   is  considerably  mitigated   in   practice,  for   when  ^^^^^®' 
money  has  been  paid  under  circumstances  of  practical  stancea  of 

1  .  xT-        "u         X  A'  X       J  'j.  compulBion 

compulsion,  though  not  amounting  to  duress,  it  can  recover- 
generally  be  recovered  back.  This  is  so  when  the  pay-  *^^®  ^'*°^' 
ment  is  made  to  obtain  the  possession  of  property  wrong- 
fully detained  (c) ;  and  the  property  need  not  be  goods  for 
which  the  owner  has  an  immediate  pressing  necessity,  nor 
need  the  claim  of  the  party  detaining  them  be  manifestly 
groundless,  to  make  the  payment  for  this  purpose  involun- 
tary in  contemplation  of  law  (cZ).  So  it  is  where  excessive 
fees  are  taken  under  colour  of  office,  though  it  be  usual  to 
pay  them  (e) ;  or  where  an  excessive  charge  for  the  per- 
formance of  a  duty  is  paid  under  protest  (/).  The  person 
who  actually  receives  the  money  may  properly  be  sued, 

(a)  7  H.  &  N.  877,  31  L.  J.  Ex.  (rf)  Shaw  v.  Woodcock,5  B.&C.7S, 

189.  (e)  Dew  v.  Parsom,  2  B.  &  Aid. 

(6)  Qit.  whether  In  any  caae  he  562 ;  Steele  v.   WiUiams,  8  Ex.  625, 

could  have  recovered  without  show-  22  L.  J.  Ex.  225. 

ing  that  the  wife  had  repudiated  the  (/ )  Parker  v.  O,  W,  Ry.  Co,  7  M. 

arrangement.  &  Gr.  253,  292.      And   see   other 

(c)   W(ik«fidd  V.  Newbon,  6  Q.  B.  authorities    collected   in    notes    to 

276,  280, 18  L.  J.  Q.  B.  258.  Marriott  v.  JTiwapton,  2  Sm.  L.  0. 
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though  he  receive  it  only  as  an  agent  (a).  The  case  of 
one  creditor  exacting  a  fraudulent  preference  from  a  debtor 
as  the  price  of  his  assent  to  a  composition  (b)  is  to  a  certain 
Bat  on  the  extent  analogous.  But  in  all  these  cases  the  foundation 
g*^^|^*  of  the  right  to  recover  back  the  money  is  not  the  involun- 
in  itself  tary  character  of  the  payment  in  itself,  but  the  fact  that 
fidluv  of  ^^®  party  receiving  it  did  no  more  than  he  was  bound  to 
do  already,  or  something  for^which  it  was  unlawful  to  take 
money  if  he  chose  to  do  it,  though  he  bad  his  choice  in 
the  first  instance.  Such  payments  are  thus  regarded  as 
made  without  consideration.  The  legal  eflFect  of  their 
being  practically  involuntary,  though  important,  comes  in 
the  second  place ;  the  circumstances  explain  and  excuse  the 
conduct  of  the  party  making  the  payment.  Similarly  in  the 
kindred  case  of  a  payment  under  mistake  the  actual  foimda- 
tion  of  the  right  is  a  failure  of  consideration,  and  ignorance  of 
material  facts  accounts  for  the  payment  having  been  made. 
The  common  principle  is  that  if  a  man  chooses  to  give 
away  his  money,  or  to  take  his  chance  whether  he  is  giving 
it  away  or  not,  he  cannot  afterwards  change  his  mind ;  but 
it  is  open  to  him  to  show  that  he  supposed  the  facts  to  be 
otherwise  or  that  he  really  had  no  choice.  The  difference 
between  the  right  to  recover  money  back  under  circum- 
stances of  this  kind  and  the  right  to  rescind  a  contract  on 
the  ground  of  coercion  is  further  shown  by  this,  that  an 
excessive  payment  is  not  the  less  recoverable  if  both  parties 
honestly  supposed  it  to  be  the  proper  payment  (c).  We 
therefore  dwell  no  farther  on  this  topic,  but  proceed  to 
consider  the  more  extensive  doctrines  of  equity. 


The 

equitable 

doctrine 


II.  The  equitable  doctrine  of  Undue  Influence. 

In  equity  there  is  no  rule  defining  inflexibly  what  kind 
or  amount  of  compulsion  shall  be  sufficient  ground  for 


(a)  Steele  v.  WUliamSf  supra, 

(b)  Atkinton  v.  Deriby,  6  H.  &  N. 
778,  in  Ex.  Ch.  7  ib,  934,  81  L.  J. 


Ex.  362.    Supra,  Ch.  VI.,  p.  358. 

(c)  Dew  V.  Parsons,  2  B.  &  Aid. 
562. 


DOCTRINE  OF  UNDUE  INFLUENCE.  5G9 

avoiding  a  transaction,  whether  by  way  of  agreement  or  by  of  Undne 
way  of  gift.  The  question  to  be  decided  in  each  case  is  I'^'»«»<'«' 
whether  the  party  was  a  free  and  voluntary  agent  (a). 

Any  influence  brought  to  bear  upon  a  person  entering 
into  an  agreement,  or  consenting  to  a  disposal  of  property, 
which,  having  regard  to  the  age  and  capacity  of  the  party, 
the  nature  of  the  transaction,  and  all  the  circumstances  of 
the  case,  appears  to  have  been  such  as  to  preclude  the 
exercise  of  free  and  deliberate  judgment,  is  considered  by 
courts  of  equity  to  be  undue  influence,  and  is  a  ground  for 
setting  aside  the  act  procured  by  its  employment. 

"  The  principle  applies  to  every  case  where  influence  is  Generality 
acquired  and  abused,   where   confidence   is  reposed  aiidpjj^j^ 
betrayed  "  (6).     And  if  it  is  once  established  that  a  person  Exercise  of 

i.j*  •••  /»  J''/!  J  1    influence 

who  stands  m  a  position  oi  commandmg  influence  towards  need  not 
another  has  obtained  an  advantage  from  him  while  in  that  }>«  proved 
position,  it  will  be  presumed,  in  the  absence  of  rebutting  when 
proof,  that  the  advantage  was  obtained  by  means  of  that  Jlfbhoi^^ 
influence :  and  it  is  not  necessary  for  the  party  complaining  influence 
to  show  the  precise  manner  in  which  the  influence  was  bUshed. 
exerted.     Indeed  one  chief  object  of  the  rules  which  will 
presently  be  discussed  is  to  prevent  those  who   unduly 
obtain  benefits  from  persons  under  their  dominion  from 
making  themselves  safe  by  the  secrecy  of  the  particular 
transaction  (c).     It  is  very  possible  that  the  circumstances 
would  in  many  such  cases,  if  they  could  be  fully  brought 
out,  amount  to  proof  of  actual  compulsion  or  fraud ;  so 
that  it  may  perhaps  be  said  that  undue  influence,  as  the 
term  is  used  in  courts  of  equity,  means  an  influence  in  the 
nature  of  compulsion  or  fraud,  the  exercise  of  which  in  the 
particular  instance  to  determine  the  will  of  the  one  party 
to  the  advantage  of  the  other  is  not  specifically  proved,  but 
is  inferred  from  an  existing  relation  of  dominion  on  the  one 
part  and  submission  on  the  other  {d).     Given  a  position  of 

(a)  WiUiarM  v.  Bayley,  L.  R.  1  (c)  See  Dent  v.  BenneU,  4  My.  & 

H.  L.  200,  210.                                    .  Cr.  at  p.  277. 

(6)  Per  Lord  Kingsdown,  Smith  (d)  In  Boyae  y.  JRosiborough,    6 

V.  Kaif,  7  H.  L.  C.  at  p.  779.  H.  L.  C.  at  p.  48,  it  is  said  that. 
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general  and  habitual  influeDce,  its  exercise  in  the  particular 
case  is  presumed. 

But  again,  this  habitual  influence  may  itself  be  presumed 
to  exist  as  a  natural  consequence  of  the  condition  of  the 
parties,  though  it  be  not  actually  proved  that  the  one 
habitually  acted  as  if  under  the  domination  of  the  other. 
There  are  many  relations  of  common  occurrence  in  life 
from  which  "the  Court  presumes  confidence  put"  in  the 
general  course  of  affairs  "  and  influence  exerted  "  in  the 
particular  transaction  complained  of  (a). 

Persons  may  therefore  not  only  be  proved  by  direct 
evidence  of  conduct,  but  presumed  by  reason  of  standing 
in  any  of  these  suspected  relations,  as  they  may  be  called, 
to  be  in  a  position  of  commanding  influence  over  those 
from  whom  they  take  a  benefit.  In  either  case  they  are 
called  upon  to  rebut  the  presumption  that  the  particular 
benefit  was  procured  by  the  exertion  of  that  influence,  and 
was  not  given  with  due  freedom  and  deliberation.  They 
must  "  take  upon  themselves  the  whole  proof  that  the 
thing  is  righteous  "  (b).  We  shall  here  observe  that  this, 
like  several  other  of  the  peculiar  rules  of  equity,  is  not 
a  rule  of  substantive  law  but  a  rule  of  evidence.  This  is 
well  shown  in  the  arrangement  of  the  Anglo-Indian  codeft. 
We  find  the  rule  of  law  laid  down  in  the  Contract  Act  (see 
Note  M.).  But  the  rule  of  evidence  finds  its  place,  not 
here,  but  in  the  Evidence  Act  (I.  of  1872,  s.  Ill)  :— 

"  Where  there  is  a  question  as  to  the  good  faith  of 
a  transaction  between  parties,  one  of  whom  stands  to 
the  other  in  a  position  of  active  confidence,  the 
burden  of  proving  the  good  faith  of  the  transaction 


taking  the  words  in  a  wide  sense, 
all  undue  influence  may  be  resolved 
into  coercion  and  fraud :  but  the 
case  there  considered  is  that  of  a 
will,  in  which  undue  influence  has 
a  more  restricted  meaning  than  in 
transactions  inter  vivos :  see  note  (c), 
p.  672,  infra. 
(a)  Per  Lord  Eingsdown,  SmUh 


y.Kay,  7  H.  L.  0.  760,  779. 

(6)  Gibson  v.  Jeyes,  6  Ves.  266, 
276.  The  like  burden  of  proof  is 
cast  upon  those  who  take  any  bene- 
fit  under  a  will  which  they  have 
themselves  been  instrumental  in 
preparing  or  obtaining :  FuUon  v. 
Andrew,  L.  R.  7  H.  L.  446,  472. 
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is  on  the  party  who  is  in  a  position  of  active  con- 
fidence." 
It  may  be  doubted  whether  the  inconvenience  of  thus 
separating  rules  which  are  so  closely  connected  in  practice 
is  not  too  heavy  a  price  to  pay  for  the  illustration  of  their 
distinct  nature :  but  the  value  of  the  illustration  in  itself 
is  unaffected  by  this. 

"Wherever  two  pereona  stand  in  such  a  relation  that,  while  It 
continues,  confidence  is  necessarily  reposed  by  one,  and  the  influence 
which  naturally  grows  out  of  that  confidence  is  possessed  by  the  other, 
and  this  confidence  is  abused,  or  the  influence  is  exerted  to  obtain  an 
advantage  at  the  expense  of  the  confiding  party,  the  person  so  availing 
himself  of  his  position  will  not  be  permitted  to  retain  the  advantage^ 
although  the  transaction  could  not  have  been  impeached  if  no  such 
confidential  relation  had  existed  "  (a). 

"  Nothing  can  be  more  important  to  maintain  "  (it  has 
been  said  by  Lord  Hatherley)  "  than  the  jurisdiction,  long 
asserted  and  upheld  by  the  Court,  in  watching  over  and 
protecting  those  who  are  placed  in  a  situation  to  require 
protection  as  against  acts  of  those  who  have  influence  over 
them,  by  which  acts  the  person  having  such  influence 
obtains  any  benefit  to  himself.  In  such  cases  the  Court 
has  always  regarded  the  transaction  with  jealousy  "  (6) — a 
jealousy  almost  invincible,  in  Lord  Eldon's  words  (c). 

"  In  equity  persons  standing  in  certain  relations  to  one  another, 
such  as  parent  and  child  (d),  man  and  wife  (e),  doctor  and  patient  (/), 


(a)  Per  Lord  Chelmsford,  Tate  v. 
WiUiamson,  2  Ch.  55,  61. 

(6)  Turrur  v.  OoUint,  7  Ch.  829, 
838. 

(c)  Hatch  V.  Hatch,  9  Ves.  at 
p.  296. 

(d)  Archer  v.  Uvdwn,  7  Beav. 
551 ;  Turner  v.  OcUim,  7  Ch.  829. 

(e)  Lord  Hardwicke's  remarks  in 
Origby  v.  Oox,  1  Ves.  sen.  517  (though 
not  Uie  decision,  for  it  was  not  a 
gift  bat  a  purchase,  and  apparently 
there  was  no  evidence  to  bear  out 
the  charge  of  coUusion)  and  the 
decision  in  Nedby  v.  Nedhy,  5  De  G. 
&  Sm.  877,  seem  cowtra;  bat  see 
CobbeUv,  Brock,  20  Beav.  524|  Page 
V.  Home,  11  Beav.  227  ;  showing 


that  there  is  a  fiduciary  relation 
between  persons  engaged  to  be 
married ;  and  CouUon  v.  AlUacm, 
2  D.  F.  J.  521,  524,  the  like  as  to 
persons  living  together  as  man  and 
wife  though  not  lawfully  married. 
In  all  these  cases  the  burden  of 
proof  was  held  to  be  on  the  man  (as 
holding  under  such  circumstances  a 
position  of  influence)  to  support  the 
transaction.  It  may  not  be  so  how- 
ever in  a  case  of  mere  illicit  inter- 
course :  see  Parmer  v.  Parwker,  1  H. 
L.  C.  724,  762. 

(/)  DetU  v.  Bennett,  4  My.  & 
Cr.  269;  Ahearne  v.  Hogan,  Dm. 
810 ;  s.  V.  BladeU  v.  Clarh,  15  Beav. 
at  p.  608. 
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attorney  and  client  (a),  confessor  and  penitent,  guardian  and  ward  (h\ 
lire  subject  to  certain  presumptions  when  transactions  between  tlieni 
are  brought  in  question  ;  and  if  a  gift  or  contract  made  in  flavour  of 
him  who  holds  the  position  of  influence  is  impeached  by  him  who  is 
subject  to  that  influence,  the  courts  of  equity  cast  upon  the  former 
tlie  burthen  of  proving  that  the  transaction  was  fairly  conducted  as  if 
between  strangers,  that  the  weaker  was  not  unduly  impressed  by  the 
natural  influence  of  the  stronger,  or  the  inexperienced  overreached 
by  him  of  more  mature  intelligence  "  (c). 

Rules  In         Lord  Brougham   in   Hunter  v.  Atkiii8  (d)  made  the 
Hunter  r.  following  distinctions  between  the  various  kinds  of  relations 

as  affecting  the  burden  of  proof  in  respect  of  the  validity  of 

the  act. 

(a).  If  it  is  not  shown  that  special  confidence  was  reposed 

in  the  person  taking  the  benefit,  specific  proof  is  Required 

of  incapacity,  fraud,  [or  compulsion]  vitiating  the  particular 

transaction. 

(b).  If  a  confidential  relation  is  proved  (not  being  one  of 

those  next  mentioned)  proof  is  required  of  circumstances 

making  it  likely  that  some  advantage  was  taken  of  such 

relation  [though  not  of  the  precise  circumstances  under 

which  the  act  impeached  took  place]. 

(c).  But  if  the  party  taking  the  benefit  stands  towards 

the  other  "  in  any  of  the  known  relations  of  guardian  and 


(a)  Gibson  v.  Jeyes,  6  Vea.  266  ; 
Ilolman  v.  Loynes,  4  D.  M.  G.  270  ; 
Oredey  v.    MouaUy,  4  De  6.  &  J. 

78,  94. 

(6)  natch  V.  Hatcliy  9  Ves.  292 ; 
MaiOand  v.  Irving^  16  Sim.  437. 

(f )  Per  Lord  Penzance,  Parfiti  v. 
lAuclcsi,  L.  R.  2  P.  &  D.  462,  468. 
It  is  to  be  noted  that  this  does  not 
apply  to  wills,  as  to  which  undue 
influence   is   never  presumed :  ib.  ; 
Boyie  v.  Jloithorough,  6  H.  L.  C.  2, 
49 ;  Hinda&n  v.  Weatherill,  5  D.M.G. 
301,  311,  813  :  though  a  dispoeition 
by  will  may  be  set  aside  as  well  as 
an  act  inter  vivos  when  undue  influ- 
ence is  actuiJly  proved  :  but  then, 
it  seems,  the  influence  must  be  such 
as  to  "  overpower  the  volition  with- 
out convincing  the  judgment :  '*  ffall 


V.  Ball,  L.  R.  1  P.  &  D.  482.  See 
Walker  v.  Smith,  29  Beav.  394,  where 
between  the  same  parties  gifts  by  will 
were  supported  and  a  gift  inter  riroa 
set  aside.  Lord  Penzance  has  now 
added  to  the  list  of  suspected  relations 
that  of  promoters  of  a  company  to 
the  company  which  is  theii*  crea- 
ture :  Erianger  v.  New  Sombrero 
Phosphate  6'o.,3  App.  Ca.  at  p.  1230. 
But  is  not  personal  confidence  essen- 
tial to  maJce  the  present  doctrine 
applicable  ?  And  has  any  case  gone 
the  length  of  casting  on  a  promoter 
the  burden  of  proving  in  the  first 
iiyitanoe  that  a  contract  between 
him  and  the  company  was  a  fair 
one  ? 

id)  8  My.  &  K.  118, 134. 
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ward,  attorney  and  client,  trustee  and  cestui  que  trust,  &c. 
[this  <tc.  is  important,  as  will  immediately  appear]  then  in 
order  to  support  the  [act]  he  ought  to  show  that  no  such 
advantage  was  taken  .  .  .  the  proof  lies  upon  him  that  he 
has  dealt  with  the  other  party,  the  client,  ward,  &c., 
exactly  as  a  stranger  would  have  done." 

If  it  is  asked,  what  are  the  classes  of  persons  who  fall 
within  this  last  description,  the  answer  is  that  as  the  Court 
of  Chancery  has  never  ventured  to  define  fraud  (a),  so  it 
has  refused  to  commit  itself  to  any  enumeration  of  the 
description  of  persons  against  whom  the  jurisdiction  now 
in  question  ought  to  be  most  freely  exercised.  The  cases 
in  which  it  has  been  actually  exercised  are  considered  as 
merely  instances  of  the  application  of  a  principle  "  apply- 
ing to  all  the  variety  of  relations  in  which  dominion  may 
be  exercised  by  one  person  over  another  "  (6).  Therefore 
Lord  Brougham's  distinction  between  the  cases  in  which 
influence  must  be  proved,  and  those  in  which  it  is  pre- 
sumed, affords  no  certain  guide  :  the  &c,  of  his  enumeration 
is  a  term  of  indefinite  extent.  At  most  it  can  be  said  that 
as  to  certain  well-known  relations  the  Court  is  now  bound 
by  authority  to  presume  influence,  and  that  as  to  any 
other  relation  which  the  Court  judges  to  be  of  a  confiden- 
tial kind  it  is  free  to  presume  that  an  influence  founded  on 
the  confidence  exists,  or  to  require  such  proof  thereof  as  it 
may  think  fit. 

Another  general  proposition  of  much  importance   was  wider  rule 
laid  down  by  Lord  Romilly  in  Cooke  v.  Lamotte  (c),  and  f^^*^^^' 
again  soon  afterwards  in  Hoghton  v.  Hogkton  (d)  which,  if  Hoghton; 
it  could  be  relied  on  to  its  full  extent,  would  considerably  2^^^]^^^ 


(a)  10  Vefl.  806  ;  1  D.  M.  G. 
691. 

(6)  Sir  S.  Romilly,  arg,  Huguenin 
V.  Basdey,  14  Ves.  285,  adopted  by 
Lord  Cottenham,  Dent  v.  Bennett^ 
4  My.  and  Cr.  269,  277 ;  BiUage 
▼.  Southee,  9  Ha.  534,  540.  Cp. 
D'Aguesaeau  (CBuvres,  1.299)  "Par- 
ceqne  la  raison  de  rordonnance  est 
g^n^rale,  et  qu'eUe  comprend  ^gale- 


ment  totu  ceux  qui  peuvent  avoir 

Saelque  empire  sur  Tesprit  dea 
onatenrs,  vos  arrdts  en  ont  ^tenda 
la  disposition  aaz  maltres,  aux  m6- 
decins,  aux  oonfesseurs.'* 
(r)  15  Beav.  284,  240. 
{d)  15  Beav.  275,  298  ;  the  most 
important  passage  of  the  judgment  is 
also  set  out  in  the  notes  to  Huguenin 
V.  Batdeyy  2  Wh.  &  T.  L.  C. 
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modify  the  doctrine  of  Hunter  v.  Atkina,  This  proposition 
is  in  substance  as  follows. 

In  every  case  where  "  one  person  obtains,  by  voluntary 
donation,  a  large  pecuniary  benefit  from  another,"  the 
person  taking  the  benefit  is  bound  to  show  "that  the 
donor  voluntarily  and  deliberately  performed  the  act,  know- 
ing its  nature  and  effect." 

For  this  purpose  a  voluntary  donation  means  any 
transaction  in  which  one  person  confers  a  large  pecuniary 
benefit  on  another,  though  it  may  be  in  form  a  contract 
(a) ;  and  the  rule  is  said  to  obtain  whether  there  is  any 
confidential  relation  or  not.  And  further,  if  the  case  is  one 
of  those  in  which  "  the  Court,  from  the  relations  existing 
between  the  parties  to  the  transaction,  infers  the  proba- 
bility of  undue  influence  having  been  exerted,"  the 
presumption  thus  raised  has  to  be  rebutted  by  proving, 
not  only  "  that  the  person  likely  to  be  so  influenced  fully 
understood  the  act  he  was  performing,  but  also  that  his 
consent  to  perform  that  act  was  not  obtained  by  reason  of 
the  influence  possessed  by  the  person  receiving  the 
benefit." 

There  is  also  a  recent  dictum  of  Lord  Hatherley  in 
favour  of  this  extended  doctrine :  "  It  is  clear  that  anyone 
taking  any  advantage  under  a  voluntary  deed,  and  setting 
it  up  against  the  donor,  must  show  that  he  thoroughly 
understood  what  he  was  doing,  or,  at  all  events,  was 
protected  by  independent  advice  "  (6). 

It  is  nevertheless  very  doubtful  whether  these  wide 
statements,  which  (except,  perhaps,  as  to  Cooke  v. 
Lamotte)  go  beyond  what  was  required  for  the  decisions 
that  gave  occasion  for  them,  can  be  accepted  as  law.  They 
have  not  been  contradicted  in  any  reported  case,  but  the 
present  writer  has  reason  to  know  that  they  cannot  be 
relied  on  in  practice.     Carried  to  their  full  extent,  they 

(a)  E,g,  Cooke    ▼.    LamoUe,   15  (b)  PhiUipa  ▼.  MuUinfft,  7  Cb.  at 

Beftv.  284 ;  J>ent  ▼.  Bennett,  4  My.      p.  246. 
&  Or.  269,  278. 


RULES  ON  SPECIAL  POINTS. 


575 


would  make  an  irrevocable  gift  almost  impossible.  No 
man  could  confer  a  boon  with  grace  or  enjoy  it  without 
misgiving. 

It  has  been  suggested  in  [the  Irish  Court  of  Chancery 
that  if  Hunter  v.  Atkins  goes  too  far  in  one  direction, 
Cooke  V.  Lamotte  and  Hoghton  v.  Hogkton  go  too  far  in 
the  other,  and  it  may  finally  be  established  that  the  true 
rule  lies  between  these  (a).  The  supposed  middle  course 
would  however  be  difficult  to  define. 

It  is  certain  that  in  the  absence  of  any  special  relation  Burden 
from  which  influence  is  presumed,  and  when  it  is  shown  that  where  no 
the  grantor  fully  understood  the  effect  of  his  act,  the  burden  ^^^^ 
of  proof  is  on  the  person  impeaching  the  transaction  (6),  and 
he  must  show  affirmatively  that  pressure  or  undue  influence 
was  employed. 

Having  thus  stated  the  fundamental  rules,  we  may^^^*^7 
proceed  to  say  something  more  of  doctrmee 

(1)  The  auxiliary  rules  applied  by  courts  of  equity  to  toItST'^ 
voluntary  gifts  in  general : 

(2)  The  like  as  to  the  influence  presumed  from  special 
relations,  and  the  evidence  required  in  order  to  rebut  such 
presumption  : 

(3)  What  are  the  continuing  relations  between  the 
parties  from  which  influence  has  been  presumed : 

(4)  From  what  circumstances,  apart  from  any  continu- 
ing relation,  undue  influence  has  been  inferred  :  and  herein 
of  the  doctrine  of  equity  as  to  sales  at  an  undervalue  and 
"  catching  bargains  " : 

(5)  The  limits  of  the  right  of  rescission. 

1.  As  to  voluntary  dispositions  in  general.     (Cp.  Dav.  Voluntary 
Conv.  3.  pt.  1.  Appx.  No.  4.)  ^^' 

A  volimtary  settlement  which  deprives  the  settlor  of  the  generally, 
immediate  control  of  the  property  dealt  with,  though  it  be 
made  not  for  the  benefit  of  any  particular  donee,  but  for  the 

{a)  Kwwan  v.  Cullen^  4  Ir.  Ch.      Toher  ▼.  TokeTf  81   Bear.  629,  8 
822,  828.  D.  J.  S.  487. 

(&)  BlaekUY.  Clark,  16  Beay.  595; 
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benefit  of  the  settlor's  children  or  family  generally,  and 
free  from  any  suspicion  of  unfair  motive,  is  not  in  a  much 
better  position  than  an  absolute  and  immediate  gift  It 
seems  indeed  doubtful  whether  the  Court  does  not  consider 
it  improvident  to  make  in  general  indefinite  contemplation 
of  marriage  the  same  kind  of  settlement  which  in  contem- 
plation and  consideration  of  a  definitely  intended  marriage 
it  is  thought  improvident  not  to  make  (a). 

It  is  conceived  that  the  ground  on  which  such  disposi- 
tions are  readily  set  aside  at  the  instance  of  the  settlor's 
representatives  is  not  the  imprudence  of  the  thing  alone, 
but  an  inference  from  that,  coupled  with  other  circum- 
stances— such  as  the  age,  sex,  and  capacity  of  the  settlor — 
that  the  effect  of  the  act  cannot  have  been  really 
considered  and  understood  at  the  time  when  it  was 
done  (6). 
Ab  to  The  absence  of  a  power  of  revocation  has  often  been 

revocation,  i^^sisted  upon  as  a  mark  of  improvidence  in  a  voluntary 
settlement ;  and  it  has  been  even  held  to  be  in  itself  an 
almost  fatal  objection  :  but  the  doctrine  now  settled  by  the 
.  Court  of  Appeal  is  that  it  is  not  conclusive,  but  is  only  to 
be  taken  into  account  as  matter  of  evidence,  and  is  of  more 
or  less  weight  according  to  the  other  circumstances  of  each 
case  (c). 

It  was  a  rule  of  Chancery  practice  that  a  voluntary 
settlement  could  not  be  set  aside  at  the  suit  of  a  defend- 
ant. The  person  impeaching  it  had  to  do  so  by  a  sub- 
stantive proceeding  in  either  an  original  or  a  cross  suit  (cZ). 
Under  the  new  practice  he  will  proceed  by  counter-claim  if 
sued  on  the  deed. 
Special  2.  Auxiliary  rules  as  to  the  influence  presumed  from 

^^^    special  relations. 

(a)  EveriU  v.  EveriU^  10  £q.  405  ;  times  be  inferred  on  the  face  of  it 

but  here  some  of  the  usual  provisions  from  its  unreasonable  or  unusual 

were  omitted.  character  :  see  p.  468  nqpra, 

(6)  76. ;  Piideaux  v.  Lonsdale,  1  (c)  Hall  v.  Hall,  8  Ch.  430,  where 

D.  J.  S.  433.   Bo  common  ignorance  the  former  cases  are  reviewed, 

or  mistake  of  both  parties  as  to  the  {d)  Way*8  tr.  2  D.  J.  S.  365, 372  \ 

effect  of  an  instrument  may  some-  HaU  v.  MaU,  14  £q.  865,  377. 


CONFIDENTIAL  RELATIONS:   EVIDENCE.  577 

The  principle  on  which  the  Court  acts  in  such  cases  ^^  ^ 
is  not  affected  either  by  the  age  or  capacity  of  the  person  materuJ. 
conferring  the  benefit^  or  by  the  nature  of  the  benefit 
conferred  (a). 

"Where  a  relation  of  confidence  is  once  established, 
either  some  positive  act  or  some  complete  case  of  abandon- 
ment must  be  shown  in  order  to  determine  it :"  it  will  not 
be  considered  as  determined  whilst  the  influence  derived 
from  it  can  reasonably  be  supposed  to  remain  (a). 

Where  the  influence  has  its  inception  in  the  legal  autho-  Infloenoe 
nty  of  a  parent  or  guardian,  it  is  presumed  to  contmue  for  to  oon- 
some  time  after  the  termination  of  the  legal  authority,  ^^^^ 
until  there  is  what  may  be  called  a  complete  emancipation, 
so  that  a  free  and  unfettered  judgment  may  be  formed, 
independent  of  any  sort  of  control  (b).     It  is  sufficiently 
obvious  that  without  this  extension   the  rule  would  be 
practically  meaningless.     It  is  said  that  as  a  general  rule  a 
year  should  elapse  from  the  termination  of  the  authority 
before  the  judgment  can1>e  supposed  to  be  wholly  emanci- 
pated:   this  of  course  does  not  exclude  actual  proof  of 
undue  influence  at  any  subsequent  time  (c).     With  regard  Evi<ienoe 
to  the  evidence  to  be  adduced  to  rebut  the  presumption  in  to  rebut 
a  transaction  between  a  father  and  a  son  who  has  recently  P"^™P- 

1    tion  of 

attained  majority,  the  father  is  bound  **  to  show  at  all  influence, 
events  that  the  son  was  really  a  free  agent,  that  he  had  ^^f^^ 

.  Aiul  ion. 

adequate  independent  advice  .  .  .  that  he  perfectly  under- 
stood the  nature  and  extent  of  the  sacrifice  he  was  making, 
and  that  he  was  desirous  of  making  it" 

''  So  agaia,  where  a  solicitor  purchases  or  obtains  a  benefit  from  a  Solicitor 
client,  a  court  of  equity  expects  him  to  be  able  to  show  that  he  has  •**d  dient. 
taken  no  advantage  of  his  professional  position ;  that  the  client  was 
so  dealing  with  him  as  to  be  free  from  the  influence  which  a  solicitor 
must  necessarily  possess,  and  that  the  solicitor  has  done  as  much  to 


(a)  Per  Turner,  L.  J.  Rhodet  v.  551,  560;  Wriffki  ▼.    Vanderplank, 
Bate,  1  Ch.  252,  257,  260;  IIolaMn  8  D.  M.  G.  1S8,  137, 146. 

Y.  Loynett  4  D.  M.  G.  270,  283.  (c)  See  per  Lord  Cranworth,    7 

(b)  Archer  ▼.  Hudton^  7  Beav.  H.  L.  G.  at  p.  772. 

PP 


578 


DUUESS  AND   UNDUE  INFLUENCE. 


Fiduciary 

reltetioDB 

generally. 


protect  his  client's  interest  as  he  would  have  done  in  the  case  of  a 
client  dealing  with  a  stranger"  (a). 

He  must  give  all  the  reasonable  advice  against  himself 
that  he  would  have  given  against  a  third  person  (6).  And 
he  must  not  deal  with  his  client  on  his  own  account  as  an 
undisclosed  principal.  "  From  the  very  nature  of  things, 
where  the  duty  exists  that  he  should  give  his  client  advice, 
it  should  be  disinterested  advice ;  he  cannot  properly  give 
that  advice  when  he  is  purchasing  himself  without  tell- 
ing his  client  that  he  is  purchasing  "  (c). 

The  result  of  the  decisions  has  been  thus  summed  up 
by  the  Judicial  Committee  of  the  Privy  Council.  "  The 
Court  does  not  hold  that  an  attorney  is  incapable  of  pur- 
chasing from  his  client ;  but  watches  such  a  transaction 
with  jealousy,  and  throws  on  the  attorney  the  onus  of 
showing  that  the  bargain  is,  speaking  generally,  as  good 
as  any  that  could  have  been  obtained  by  due  diligence 
from  any  other  purchaser  "  (d).  He  is  not  absolutely  bound 
to  insist  on  the  intervention  of  another  professional  adviser. 
But  if  he  does  not,  he  must  not  be  surprised  at  the  trans- 
action being  disputed,  and  may  have  to  pay  his  own  costs 
even  if  in  the  result  it  is  upheld. 

"  The  broad  principle  on  which  the  Court  acts  in  cases  of  this 
description  is  that,  wherever  there  exists  such  a  confidence,  of  what- 
ever character  that  confidence  may  be,  as  enahles  the  person  in  whom 
confidence  or  trust  is  reposed  to  exert  influence  over  the  person  trust- 
ing him,  the  Court  will  not  allow  any  transaction  hetween  the  parties 
to  stand  unless  there  has  been  the  fullest  and  fairest  explanation 
and  communication  of  every  particular  resting  in  the  breast  of  the 


(fl)  Savery  v.  King,  5  H.  L.  C.  at 
p.  655.  Catbome  v.  BurAamy  2 
Beav.  76,  seems  not  quite  oonsisteiit 
with  this,  but  there  the  plaintiff 
was  not  the  client  himself,  but  his 
a.*<8ignee  in  insolvency,  and  the 
client's  own  evidence  was  rather 
favourable  to  the  solicitor. 

(6)  Oibion  v.  Jeya,  6  Ves.  266, 
278.  As  to  solicitor's  charges  see 
I/yddon  v.  ifocf,  4  De  6.  &  J.  104. 


(c)  McPhenon  v.  WaU  (Sc.),  8  App. 
Ca.  254,  272. 

(rf)  PUani  V.  A,-G.  for  Gibraltar, 
L.  R.  5  P.  C.  516,  586,  540.  Ac- 
cording to  Morgan  v.  Afinett,  6  Gh. 
D.  688,  there  is  a  still  more  stringent 
rule  as  to  gifts — ^an  absolute  rule  of 
law  "that  while  the  relation  of 
solicitor  and  client  subeists  the 
solicitor  cannot  take  a  gift  from  his 
dient."    Sed  qtu 
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one  who  seeks  to  establish  a  contract  with  the  person  so  tmsting 
him  "  (a). 

In  other  words,  every  contract  entered  into  by  persons 
standing  in  such  a  relation  is  treated  as  being  uherrvmae 
fidei,  and  may  be  vitiated  by  silence  as  to  matters  which 
one  of  two  independent  parties  making  a  similar  contract 
would  be  in  no  way  bound  to  communicate  to  the  other ; 
nor  does  it  matter  whether  the  omission  is  deliberate,  or 
proceeds  from  mere  error  of  judgment  or  inadvertence  (6). 

Thus  a  medical  attendant  who  makes  with  his  patient 
a  contract  in  any  way  depending  on  the  length  of  the 
patient's  life  is  bound  not  to  keep  to  himself  any  know- 
ledge he  may  have  professionally  acquired,  whether  by 
forming  his  own  opinion  or  by  consulting  with  other 
practitioners,  as  to  the  probable  duration  of  the  life  (c). 
Perhaps  the  only  safe  way,  and  certcdnly  the  best,  is  to 
avoid  such  contracts  altogether. 

In  Orosvenor  v.  Sherratt  (d)y  where  a  mining  lease  had 
been  granted  by  a  young  lady  to  her  brother-in-law  (the 
son  of  her  father's  executor)  and  uncle,  at  the  inducement 
of  the  said  executor,  "  in  whom  she  placed  the  greatest 
confidence,"  it  was  held  that  it  was  not  enough  for  the 
lessees  to  show  that  the  terms  of  the  lease  were  fair  ;  they 
ought  to  have  shown  that  no  better  terms  could  possibly 
have  been  obtained;  and  as  they  failed  to  do  this,  the 
lease  was  set  aside  (e). 

This  comes  very  near  to  the  case  of  an  agent  dealing 
on  his  own  account  with  his  principal,  when  "  it  must  be 
proved  that  full  information  has  been  imparted,  and  that 


(a)  Per  Page  Wood,  V.-C.  TcOe  ▼. 
WtlHaiMon,  1  Eq.  at  p.  536. 

(6)  Molonyy,  Kenuin,  2  Dr.  &  W. 
at  p.  89. 

(c)  Popham  y.  Brooke,  5  Rofls.  8. 

{d)  .28  Beav.  659,  663. 

(e)  Thig  is  an  extreme  case.  The 
Indian  Contract  Act,  b.  16  (see 
Note  M.)  does  not  seem  to  go  po  far. 
It  does  make  it  the  duty  of  a  con- 
tracting party  in  loco  parentis  to  the 


other  to  disclose  all  material  facts  : 
"  A.  sells  by  auction  to  B.  a  horse 
which  A.  knows  to  be  unsound.  A, 
says  nothing  to  B.  about  the  horse's 
unsoundness.  This  is  not  fraud  in  A.* ' 
(s.  17,  iUust  a):  but  if  "B.  is  A.'s 
daughter  and  is  just  come  of  age, 
here  the  relation  of  the  parties 
would  make  it  A's  duty  to  teU 
B.  if  the  horse  is  unsound "  (i6. 
iUost.  b). 

pp2 
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the  agreement  has  been  entered  into  with  perfect  good 
faith "  (a).  Nor  is  the  agent's  duty  altered  though  the 
proposal  originally  came  from  the  principal  and  the 
principal  shows  himself  anxious  to  complete  the  transaction 
as  it  stands  (6).  The  same  rules  apply  to  an  executor  who 
himself  becomes  the  purchaser  of  part  of  his  testator's 
estate  (c).  But  this  obligation  of  agents  and  trustees  for 
sale  appears  (as  we  have  already  considered  it,  p.  261 
above)  to  be  incidental  to  the  special  nature  of  their 
employment,  and  to  be  a  duty  founded  on  contract  rather 
than  one  imposed  by  any  rule  of  law  which  guards  the 
freedom  of  contracting  parties  in  general 

The  duty  cast  upon  a  solicitor,  or  other  person  in  a  like 
position  of  confidence,  who  deals  on  his  own  account  with 
his  client,  of  disclosing  all  material  circumstances  within 
his  knowledge,  does  not  however  bind  him  to  communicate 
a  "  speculative  and  consequential ''  possibility  which  may 
affect  the  future  value  of  the  subject-matter  of  the  trans- 
action, but  which  is  not  more  in  his  own  knowledge  than 
in  the  client's  ((2). 
Family  It  must  not  be  forgotten  that  the  suspicion  with  which 

me^e'x-  dealings  between  parents  and  children  presumably  stiU 
ception^y  under  parental  influence  are  regarded  by  courts  of  equity 
'  is  to  a  certain  extent  counteracted  by  the  favour  with 
which  dispositions  of  the  kind  known  as  family  arrange- 
ments are  treated.  In  many  cases  a  balance  has  to  be 
struck  between  these  partly  conflicting  presumptions. 
''Transactions  between  parent  and  child  may  proceed 
upon  arrangements  between  them  for  the  settlement  of 
property,  or  of  their  rights  in  property  in  which  they  are 
interested.  In  such  cases  this  Court  regards  the  trans- 
actions with  favour.  It  does  not  minutely  weigh  the  con- 
siderations on  one  side  or  the  other.    Even  ignorance  of 

(a)  See  note  {h)  p.  579.  on  the  groand  of  lOTaiiteeB  yeun^ 

(6)  l>aUy  ▼.  Wcnham,  38  Beav.  delay. 

154.  (c^)  Edwardi  v.  Meyrieh,  2  Ha*  60, 

(c)  Baker  ▼.  lUadt  18  Beav.  898;  74;  ffolman  y.  Loynet,  4  D.  AC  6. 

where  however  relief  was  reftiaed  at  p.  280. 
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riglkts,  if  equal  on  both  sides,  may  not  avail  to  impeach 
the  transaction  (a).  On  the  other  hand,  the  transaction 
may  be  one  of  bounty  from  the  child  to  the  parent,  soon 
after  the  child  has  attained  twenty-one.  In  such  cases 
this  Court  views  the  transaction  with  jealousy,  and 
anxiously  interposes  its  protection  to  guard  the  child  from 
the  exercise  of  parental  influence"  (h). 

It  must  be  observed  that  the  rules  concerning  gifts,  or 
transactions  in  the  form  of  contract  which  are  substantially 
gifts,  from  a  son  to  a  father,  do  not  apply  to  the  converse 
case  of  a  gift  from  an  ancestor  to  a  descendant :  there  is 
no  presumption  against  the  validity  of  such  a  gift,  for  it 
may  be  made  in  discharge  of  the  necessary  duty  of  pro- 
viding for  descendants  (c). 

3.  Relations  between  the  parties  from  which  influence  ReUtioDs 

11  J  from  which 

nas  been  presumed.  influenoe 

It  would  be  useless  to  attempt  an  exact  classification  of  P"""™®^* 
that  which  the  Court  refuses  on  principle  to  define  or 
classify :  but  it  may  be  convenient  to  follow  an  order  of 
approximate  analogy  to  the  cases  of  well-known  relations 
in  which  the  presumption  is  fully  established. 

A.  Relations  in  which  there  is  a  power  analogous  to  Cases 
that  of  parent  or  guardian.  ^^ 

ana  child. 
Uncle  m  loeo  parentis  and  nieoe:  Areher  v.  Hudton^  7  Beav.  551; 

MaUlani  v.  Irving^  15  Sim.  437.     Step-father  in  loco  parentis  and 

atep- daughter:  Kempion  v.  AMeCy  10  Ch.  15 ;  Espey  v.  Lake,  10  Ha. 


(a)  Perhaps  it  is  safer  to  say  that 
the  "  ahnost  invincible  jealousy " 
of  the  Court  Is  reduced  to  "a 
reasonable  degree  of  jealousy : "  cp. 
Lord  Eldon's  language  in  MiU^  w. 
Hatch,  19  Ves.  at  p.  296,  and 
TufeddeU  v.  Twedddl,  Turn.  &  R.  at 
p.  13.  On  the  question  of  .con- 
sideration see  WilUoMi  y.  WUliam$, 
2  Ch.  294,  304. 

(b)  Baker  ▼.  Bradley,  7  D.  M.  G. 
597,  620.  See  also  Wallace  v. 
Wallace,  2  Dr.  k  W.  452,  470; 
Bellamy  ▼.  Sabine,  2  Ph.  425,  439; 


BoghUm  v.  Hoghton,  15  Beav.  278, 
300;  and  on  the  doctrine  of  family 
arrangement  not  applying  when  a 
son  without  consideration  gives  up 
valuable  rights  to  his  father,  8a/very 
V.  King,  5  H.  L.  C  at  p.  657.  A 
sale  by  a  nephew  to  his  [great] 
uncle  of  his  reversionary  interest  in 
an  estate  of  which  the  undo  is 
tenant  for  life  is  not  a  family 
arrangement :  Talbot  v.  Stanifortli,  1 
J.  k  H.  484,  501. 

(c)  Beanland  v.  Bradley,  2  De  G. 
&  Sm.  839. 
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260.  Executor  of  a  will  (apparently  in  a  like  position)  and  lihe 
testator's  daughter ;  Growenor  v.  Sherratt,  28  Beav.  659. 

Husband  of  a  minor's  sister  with  whom  the  minor  had  lived  for 
some  time  before  he  came  of  age:  Grifin  v.  DeveuHUy  3  P.  Wms. 
131,  n. 

Two  sisters  living  together,  of  whom  one  was  in  all  respects  the 
head  of  the  house,  and  might  be  considered  as  in  hco  parentis  to- 
wards the  other,  though  the  other  was  of  mature  years :  Harvey  v. 
Mount,  8  Beav.  439.  Brother  and  sister,  where  the  sister  at  the  age 
of  46  executed  a  voluntary  settlement  under  the  brother's  advice 
and  for  his  benefit :  Sharp  v.  Leachf  31  Beav.  491. 

Husband  and  wife  on  the  one  part,  and  aged  and  infirm  aunt  of  the 
wife  on  the  other :  Griffiths  v.  Robins,  3  Mad.  191. 

Distant  relationship  by  marriage :  the  donor  old,  infirm,  and  his 
soundness  of  mind  doubtful ;  great  general  confidence  in  the  donee, 
who  was  treated  by  him  as  a  son :  Steed  v.  Calley,  1  Eee.  620.  This 
rather  than  the  donor's  insanity  seems  the  true  ground  of  the  case, 
see  p.  644. 

Keeper  of  lunatic  asylum  and  recovered  patient :  Wright  v.  Provd, 
13  Ves.  136. 

There  are  also  cases  of  general  control  obtained  by  one  person  over 
another  without  any  tie  of  relationship  or  lawful  authority :  Bridge 
man  v.  Green,  2  Ves.  Sr.  627,  Wilm.  68,  where  a  servant  obtained 
complete  control  over  a  master  of  weak  understanding :  Kay  v.  SmUh, 
21  Beav.  522,  affirmed  nom.  Smith  v.  Kayj  7  H.  L.  C.  750,  where  an 
older  man  living.with  a  minor  in  a  joint  course  of  extravagance  in- 
duced him  immediately  on  his  coming  of  age  to  execute  securities  for 
bills  previously  accepted  by  him  to  meet  the  joint  expenses. 

In  Lloifd  V.  Clark,  6  Beav.  309,  the  influence  of  an  officer  over  his 
junior  in  the  same  regiment  was  taken  into  account  as  increasing  the 
weight  of  other  suspicious  circumstances ;  but  there  is  nothing  in  the 
case  to  warrant  including  the  position  of  a  superior  officer  in  the 
general  category  of  "  suspected  relations." 

Cases  B.  Positions  analogous  to  that  of  solicitor. 

analogous       Certificated  conveyancer  acting  as  professional  adviser :  Bhodes  v. 

Indtltent'  ^«^»  1  ^'  252.   Counsel  and  confidential  adviser :  Broun  v.  Kennedy, 

33  Beav.  133, 148,  4  D.  J.  S.  217. 
Confidential  agent  substituted  for  solicitors  in  general  management 

of  afiairs :  Hugv>enin  v.  Baseley,  14  Ves.  273  (a). 

(a)  A  fortiori f  where  chartusters  v^  Loader,  16  Eq.  49.     Op.  Moxonv, 

of  steward  and  attorney  are  com-  Payne,  8  Ch.  881,  where  however 

bined:   Harris  v.   Tremenheere,    15  the  facts  are  not  given  in  any  detail. 

Yeei,  84.      A  flagrant  case  \b  Baker  As  to  a  land  agent  purchasing  or 
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A  person  deputed  by  an  elder  relation,  to  whom  a  young  man 
applied  for  advice  and  assistance  in  pecuniary  difficulties,  to  ascertain 
the  state  of  his  affairs  and  advise  on  relieving  him  from  his  debts : 
Tate  V.  WHliarruon,  1  Eq.  628,  2  Ch.  56. 

The  relation  of  a  medical  attendant  and  his  patient  is  treated  as  a 
confidential  relation  analogous  to  that  between  solicitor  and  client : 
Dent  V.  Bennett,  4  My.  &  Cr.  269 ;  BUla^e  v.  Sauthee,  9  Ha.  634 ; 
Aheame  v.  Hogan,  Dm.  310;  though  in  BUulcie  v.  CUyrhj  16  Beav. 
695,  603,  somewhat  less  weight  appears  to  be  attached  to  it.  It  does 
not  appear  in  the  last  case  whether  the  existence  of  "  anything  like 
undue  persuasion  or  coercion  **  (p.  604)  was  merely  not  proved  or 
positively  disproved:  on  the  supposition  that  it  was  disproved  there 
would  be  no  inconsistency  with  the  other  authorities.  For  another 
imsuccessful  attempt  to  set  aside  a  gift  to  a  medical  attendant  see 
Pratt  y.  Barker ,  1  Sim.  1,  4  Rubs.  507 ;  there  the  donor  was  advised 
by  his  own  solicitor,  who  gave  positive  evidence  that  the  act  was  free 
and  deliberate. 

C.  Spiritual  influence.  Spiritual 

It  is  said  that  influence  would  be  presumed  as  between  a  cleigyman  "*fl^<»  * 
or  any  person  in  the  habit  of  imparting  religious  instruction  and  character 
another  person  placing  confidence  in  him :  Dent  v.  Bennett,  7  Sim.  at  of  the 
p.  546.  There  have  been  two  remarkable  modem  cases  of  spiritual 
influence  in  which  there  were  claims  to  spiritual  power  and  extra- 
ordinary gifts  on  the  one  side,  and  implicit  belief  in  such  claims  on 
the  other ;  it  was  not  necessary  to  rely  merely  on  the  presumption 
of  influence  resulting  therefrom,  for  the  evidence  which  proved  the 
relation  of  spiritual  confidence  also  went  far  to  prove  as  a  fact  in 
each  case  that  a  general  influence  and  control  did  actually  result : 
NoUidge  v.  Prince,  2  Gitf.  246 ;  Lym  v.  Home,  6  Eq.  655  (a).  In  the 
former  case  at  all  events  there  was  gross  imposture,  but  the  spiritual 
dominion  alone  would  have  been  sufficient  ground  to  set  aside  the 
gift :  for  the  Court  considered  the  influence  of  a  minister  of  religion 
over  a  person  tinder  his  direct  spiritual  charge  to  be  stronger  than 
that  arising  from  any  other  relation  (&).  There  seems  to  have  been 
also  in  Norton  v.  Rdl^,  2  Eden  286,  the  earliest  reported  case  of  this 
class,  a  considerable  admixture  of  actual  fraud  and  imposition. 


taking  a  lease  from  his  principal,  see 
also  Mijlony  v.  Keman,  2  Dr.  ft  W. 
81 ;  Lord  Seitey  v.  Bhoades,  2  Sim. 
&  St  41, 1  Bligh  1.  In  Boulter  v. 
WaUh,  4  Dr.  ft  W.  485,  where  the 
transaction  was  between  an  agent 
and  a  sub-agent  of  the  same  prin- 
cipals, the  case  was  put  bv  the  bill 
(p.   487)>  but  not  decided,  on  the 


ground  of  fidndaiy  relation.  See 
p.  579  above. 

(a)  In  Lyon  v.  Borne  the  evidence 
appears  to  have  been  in  a  very  un- 
satisfactory condition,  and  on  many 
particulars  to  have  led  to  no  de6nite 
conclusion :  the  case  is  therefore 
more  curious  than  instructive. 

(6)  2  Giif.  269,  270. 
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T&e  authority  of  Huguetwii  v«  BakUy^  14  Veo.  273,  as  to  thb  por- 
tionlar  kind  of  influence,  is  to  be  found  not  in  the  judgment,  which 
pioceedi  on  the  ground  of  confidential  agency,  but  in  Sir  S.  Romilly's 
argument  in  reply,  to  which  repeated  judicial  approval  has  given  a 
weight  ecarcely  if  at  all  inferior  to  that  of  the  decision  itself. 

Undue  4.  Circumstances  held  to  amount  to  proof  of  undue  in- 

^our    flie^ce,  apart  from  any  continuing  relation, 
fidadaiy        In  a  case  where  a  father  gave  security  for  the  amount  of 
Seouritiee  ^'^^  notes  believed  to  have  been  forged  by  his  son,  the 
obtained     holders  giving  him  to  understand  that  otherwise  the  son 
gi^r*'     would  be  prosecuted  for  the  felony,  the  agreement  was  set 
^^r*    ftside,  as  well  on  the  ground  that  the  father  acted  under 
undue  pressure  and  was  not  a  free  and  voluntary  agents 
as  because  the  agreement  was  in  itself  illegal   as  being 
substantially  an  agreement  to  stifle  a  criminal  prosecu- 
tion (a). 

In  Ellia  v.  Barker  (b)  the  plaintiff's  interest  under  a 
will  was  practically  dependent  as  to  part  of  its  value 
on  his  being  accepted  as  tenant  of  a  farm  the  testator 
had  occupied  as  yearly  tenant.  One  of  the  trustees  was 
the  landlord's  steward,  and  in  order  to  induce  the  plain- 
tiff to  carry  out  the  testator's  supposed  intentions  of  pro- 
viding for  the  rest  of  the  family  he  persuaded  the  landlord 
not  to  accept  the  plaintiff  as  his  tenant  unless  he  would 
make  such  an  arrangement  with  the  rest  of  the  family  as 
the  trustees  thought  right.  Under  this  pressure  the 
arrangement  was  executed:  it  was  practically  a  gift,  as 
there  was  no  real  question  as  to  the  rights  of  the  parties. 
Afterwards  the  deeds  by  which  it  was  made  were  set  aside 
at  the  suit  of  the  plaintiff,  and  the  trustees  (having  thus 
unjustifiably  made  themselves  partisans  as  between  their 
cestuis  que  trust)  had  to  pay  the  costs. 

These  are  the  most  distinct  cases  we  have  met  with 
of  a  transaction  being  set  aside  on  the  ground  of 
undue  influence  specifically  proved  to  have   been  used 

(a)  WiUiaoM  v.  Bayley,  L.  B.  1  (6)  7  Ch.  104. 

H.  L.  200 ;  cp.  p.  305  above. 
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to  procure  the  party's  cooaent  to  that  particular  trans- 
action (a). 

In  Smith  v.  Kay  (6)  a  young  man  completely  under  the  Smith  v. 
influence  and  control  of  another  person  and  acting  under  ^' 
that  influence  had  been  induced  to  execute  securities  for 
bills  which  he  had  accepted  during  his  minority  without 
any  independent  legal  advice ;  and  the  securities  were  set 
asida  There  was  in  this  case  evidence  of  actual  firaud ; 
but  it  was  distinctly  affirmed  that  the  decision  would  have 
been  the  same  without  it,  it  being  incumbent  on  persons 
claiming  under  the  securities  to  give  satisfactory  evidence 
of  fair  dealing  (c). 

This  comes  very  near  to  the  peculiar  class  of  cases  on 
''  catching  bargains  "  with  which  we  shall  deal  presently. 

Undue  influence  may  be  inferred  when  the  benefit  ia  Other 
such  as  the  taker  has  no  right  to  demand  [i.e.  no  natural  ^[^' 
or  moral  claim]  and  the  granter  no  rational  motive  to  fromwhich 

.,.  undue 

give  (a;.  influence 

inferred. 

Inadequacy  of  the  consideration,  though  in  itself  not  Am  to 
decisive,  may  be  an  important  element  in  the  conclusion  ^„^' 
arrived  at  by  a  court  of  equity  with  respect  to  a  contract 
of  sale. 

The  general  rule  of  equity  in  this  matter  has  been  General 
thus  stated  by  Lord  Westbury  :  "  It  is  true  that  there  dervalue' 
is  an  equity  which  may  be  founded  upon  gross  inade-^"^/*<*«y 
quacy  of  consideration.     But  it  can  only  be  where  the 
inadequacy  is  such  as  to  involve  the  conclusion  that  the 
party  either  did  not  understand  what  he  was  about  or  was 
the  victim  of  some  imposition  "  («). 


(a)  Cp.  Ormu  ▼.  Beadd,  2  GifF, 
166,  reyd.  2  D.  F.  J.  883,  on  the 
ground  tliat  the  agreement  had  after- 
wards  been  yoluntarily  acted  upon 
with  a  knowledge  of  aU  the  facts. 

(6)  7  H.  L.  C.  750. 

(c)  Pp.  761,  770.  The  securities 
given  were  for  an  amount  very  muoh 
exceeding  the  whole  of  the  sums 
really  advanced  and  the  interest 
upon  them:  p.  778. 


{d)  Puredl  v.  MacnoMora,  14  Ves. 
91,  115. 

(e)  Tenneni  v.  Tennenti,  L.  B.  2 
So.  &  D.  6,  9.  For  a  modem  in- 
stance of  such  a  conclusion  being 
actually  drawn  by  the  Court  from  a 
sale  at  a  gross  undervalue,  see  Riee 
V.  Gordon,  11  Beav.  265,  270;  cp^ 
Underhm  v.  Honoood,  10  Yes.  at 
p.  219;  Summen  v.  Qriffitht,  85 
Beav.  27»  38,  and  the  earlier  dictwn 
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The  established  doctrine  is  that  mere  inadequacy  of 

price  is  in  itself  of  no  more  weight  in   equity  than   at 

law  (a).     It  is  evidence  of  firaud,  but  standing  alone,  by 

no  means  conclusive  evidence  (6).    Even,  when  coupled  with 

an  incorrect  statement  of  the  consideration  it  will  not 

alone  be  enough  to  vitiate  a  sale  in  the  absence  of  any 

fiduciary  relation  between  the  parties  (c). 

But  con-        But  if  there  are  other  circumstances  tending  to  show 

oiher^*      that  the  vendor  was  not  a  free  and  reasonable  agent,  the 

drcum-      fg^t  of  the  Sale  havini?  been  at  an  undervalue  may  be  a 

stances  ,  ...  .         . 

may  be  material  element  in  determining  the  Court  to  set  it  aside, 
^ide^*"  Thus  it  is  when  one  member  of  a  testator's  family  conveys 
that  con-    his  interest  in  the  estate  to  others  for  an  inadequate  con- 

sent.  OP 

freedom  of  sideration,  and  it  is  doubtful  if  he  fully  understood  the 
consent,     extent  of  his  rights  or  the  etfect  of  his  act  (d).     If  pro- 

was  want-  \    y  x 

ing.  perty  is  bought  at  an  inadequate  price  from  an  uneducated 

man  of  weak  mind  (e)  or  in  his  last  illness  (/),  who  is  not 
protected  by  independent  advice,  the  burden  of  proof  is 
on  the  purchaser  to  show  that  the  vendor  made  the  bar- 
gain deliberately  and  with  knowledge  of  all  the  circum- 
stances. Nay  more,  when  the  vendor  is  infirm  and  illiterate 
and  employs  no  separate  solicitor,  "it  lies  on  the  pur- 
chaser to  show  affirmatively  that  the  price  he  has  given 
is  the  value,"  and  if  he  cannot  do  this  the  sale  will  be  set 
aside  at  the  suit  of  the  vendor  (g).  In  1871  a  case  in  the 
Court  of  Appeal  was  decided  on  the  ground  that  "  if  a 
solicitor  and  mortgagee  . .  .  obtains  a  conveyance  [of  the 
mortgaged  property]  from  the  mortgagor,  and  the  mort- 

there  referred  to  of  Lord  Thurlow  105, 115. 

in  Owyrme  ▼.  ffeaton  (1  Bro.  C.  C.  (c)  Harriton  v.  G^ittif  6  D.  M.  G. 

1,  9)  that  *'  to  set  aside  a  convey-  424,  8  H.  L.  C.  481. 

ance  there  must  be  an  inequality  so  {d)    Sturge  v.   Stwrge,   12    Beav. 

strong,  gross,  and  manifest,  that  it  229  ;    cp.    Ihmnage    v.     White,    1 

must  be  impossible  to  state  it  to  a  Swanst.  137,  150. 

man  of  oonmion  sense,  without  pro-  {e)  LongnuUe  v.   Ledger,  2    Giff. 

ducing  an  exclamation  at  the  ine-  157,   163   (affirmed  on  appeal,   see 

quality  of  it."  4  D.  F.  J.  402). 

(a)   Wood  V.  Abrey,  3  Mad.  417,  (/)  Clark  v.  Maljxu,  31  Beav.80, 

423  ;  Peacock  v.  Etnins,  16  Ves.  512,  4  D.  F.  J.  401. 

517  ;  StUlvfdl  v.  WUkiru,  Jac.  280,  (g)  Baker  v.  Monk,  38  Beav.  419, 

282.  4  D.  J.  S.  888,  391. 

<6)  Cockell  V.   Taglor,   15   Beav. 
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gs^or  is  a  man  in  humble  circumstances,  without  any  legal 
advice,  then  the  onus  of  justifying  the  transaction,  and 
showing  that  it  was  a  right  and  fair  transaction,  is  thrown 
upon  the  mortgagee  '*  (a). 

Similarly  if  a  purchase  is  made  at  an  inadequate  price 
from  vendors  in  great  distress,  and  without  any  professional 
assistance  but  that  of  the  purchaser's  attorney,  "  these  cir- 
cumstances are  evidence  that  in  this  purchase  advantage 
was  taken  of  the  distress  of  the  vendors,''  and  the  convey- 
ance will  be  set  aside  (&). 

It  has  even  been  said  that  to  sustain  a  contract  of  sale  "Equality 
in  equity  "  a  reasonable  degree  of  equality  between  the  ^e^co^ 
contracting  parties  "  is  required  (c).      But  such  a  dictum  tracting 
can  be  accepted  only  to  this  extent :  that  when  there  is  a  ^  '^ 
very  marked  inequality  between  the  parties  in  social  posi- 
tion or  intelligence,  or  the  transaction  arises  out  of  the 
necessities  of  one  of  them  and  is  of  such  a  nature  as  to 
put  him  to  some  extent  in  the  power  of  the  other,  a  court 
of  equity  will  be  inclined  to  give  much  more  weight  to  any 
suspicious   circumstances  attending  the  formation  of  the 
contract,  and  will  be  much  more  exacting  in  its  demands 
for  a  satisfactory  explanation  of  them,   than  when   the 
parties  are  on  such  a  footing  as  to  be  presumably  of  equal 
competence  to  understand  and   protect   their  respective 
interests  in  the  matter  in  hand.    The  true  doctrine  is  well 
expressed  in  the  Indian  Contract  Act,  s.  25,  expl.  2.     "  An 
agreement  to  which  the  consent  of  the  promisor  is  fireely 
given   is  not   void   merely   because  the  consideration  is 
inadequate  ;  but  the  inadequacy  of  the  consideration  may 
be  taken  into  account  by  the  Court  in  determining  the 


.  (a)  Lord  Hatherley,  C.  PretM  v. 
Coke^  6  Gh.  645,  649  ;  though  in 
general  there  is  no  rule  against  a 
mortgagee  buying  from  hiii  mort- 
gagor; Knight  v.  Marjoribankt,  2 
Mac.  ft  G.  10  :  and  see  Ford  t. 
Olden,  3  Eq.  461. 

(6)   Wood  V.  Abrey,  8  Mad,  417, 
424. 

(c)  LongmaU  v.  Ledger,  2  Giff.  at 
p.  163,  by  Stuart,  V.-C.  :  cp.  the 


same  judge's  remarks  in  Barrett  ▼. 
HarOey,  2  Eq.  at  p.  794.  But  see 
the  more  guarded  statement  in 
Wood  V.  Ahrey,  3  Mad.  at  p. 
428.  "A  Court  of  Equity  wiU 
inquire  whether  the  parties  really 
did  meet  on  equal  terms ;  and 
if  U  he  found  that  ike  vendor  toas  in 
digtreued  cif'cumttances,  and  that 
advantage  was  taken  of  that  dittrese, 
it  will  avoid  the  contract" 
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question  whether  the  oonsemt  of  the  promisor  was  freely 
given/'  A  sale  made  by  a  person  of  inferior  station,  and 
for  an  inadequate  price,  was  upheld  by  the  Court  of  Appeal 
in  Chancery,  and  ultimately  by  the  House  of  Lords,  when 
it  appeared  by  the  evidence  that  the  vendor  had  entered 
into  the  transaction  deliberately,  and  had  deliberately 
chosen  not  to  take  independent  professional  advice  (a). 
Can  ■ped-  It  is  not  SO  clear  however  that  a  degree  of  inadequacy 
for^uoM  ^^  consideration  which  does  not  amount  to  evidence  of 
be  r^uMd  fraud,  &c  such  as  to  be  a  ground  for  avoiding  the  contract 
ground  of  may  not  yet  be  a  sufficient  ground  for  refusing  specific 
^^"^^  performance.  The  general  rule  as  to  granting  specific 
performance,  so  far  as  it  bears  on  this  point,  is  that  the 
Court  has  a  discretion  not  to  direct  a  specific  performance 
in  cases  where  it  would  be  highly  unreasonable  to  do  so : 
it  is  also  said  that  one  cannot  define  beforehand  what 
shall  be  considered  unreasonable  (&)..  On  principle  it  might 
perhaps  be  doubted  whether  it  should  ever  be  considered 
unreasonable  to  make  a  man  perform  that  which  he  has 
the  present  means  of  performing,  and  which  with  his  eyes 
open  he  has  bound  himself  to  perform  by  a  contract  valid 
in  law.  And  it  is  said  in  WcUoon  v.  Marston  (b)  that  the 
Court  "  must  be  satisfied  that  the  agreement  would  not 
have  been  entered  into  if  its  true  effect  had  been  under- 
stood/' Possibly  this  may  be  considered  to  overrule  earlier 
decisions  which  certainly  do  furnish  authority  for  refusing 
a  specific  performance  simply  on  the  ground  of  the  apparent 
hardship  of  the  contract.  But  without  entering  on  this 
general  question,  which  would  lead  us  too  far,  we  have 
now  to  examine  whether  inadequacy  of  consideration,  not 
being  such  as  to  make  the  validity  of  the  contract  doubt- 
ful (c),  is  regarded  as  making  the  performance  of  it  highly 
unreasonable  within  the  meaning  of  the  above  rule :  and 
for  this  purpose  we  assume  the  generality  of  the  rule  not 

(a)  HarriMn  v.  Ouut^  6  D.  M.  G.  there  referred  to. 

424,  8  H.  L.  C.  481;  q).  RmIut  ▼.  (c)  Doubt  as  to  the  validity  ol 

WiUiamtf  20  £q.  210.  the  contract,  Bh(Mt  of  the  Cionclaaion 

{h)  See    Watmm    ▼.    Marston,    4  that  it  is  not  valid,  has  Mwajrs  been 

D.  M.  G.  230,  239,  240,  and  dicta  held  a  sufficient  ground  lor  refndng 
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Cqllia^  y.  Browrty  1  Coz  428. 


to  be  affected  by  anything  that  was  said  in  WaUon  v. 

Marston. 

The  authorities  are  so  conflicting  that  the  best  coarse  Confliotfaig 

seems  to  be  to  set  them  against  one  another  and  leave  the  ^^ji^^^^T 

matter  to  the  reader's  judgment.     Our  own  impression  is 

that  the  opinion  to  which  Lord  Eldon  at  least  inclined,  and 

which  was  expressed  by  Lord  St.  Leonards  and  Lord 

Romilly,  is  the  better  supported  and  the  more  likely  to 

be  upheld  whenever  the  point  comes  before  a  Court  of 

flnal  appeal. 

In  favour  of   treating  inade-'  Centres 

quacy  of  eonnderaiion  as  a 
ground  for  refuting  specific  per- 
formance. 

Young  v.  Clark^  Pre.  Ch.  638. 

Samle  v.  SawiUy  1  P.  WmB.  746. 

Underwood  v.  Ritchcox^  1  Yes. 
Sr.  279. 

Other  cases  of  the  early  part  of 
the  18th  centory  cited  from  MS. 
in  Howell  v.  George^  1  Mad. 
p.  9,  note  (Q. 

Day  V.  Newman,  2  Cox  77,  see 
p.  80,  and  ad  fin,:  the  case  was 
of  a  sale  at  a  great  over-valae 
(nearly  doable  the  real  value), 
and  there  were  cross  suits  for 
specific  performance  and  for  re- 
scission. There  was  nothing  to 
show  fraud,  but  it  was  considered 
'^  too  hard  a  bargain  for  the  Court 
to  assist  in."  Both  bills  were 
dismissed. 

White  V.  Damon,  7  Ves.  30, 
before  Lord  Roeelyn. 


Anon,  Cited  in  Mortimer  ▼. 
Capper,  1  Bro.  0.  C.  168 :  (sale  of 
an  allotment  to  be  made  by  In* 
closure  Commissioners ;  value 
unascertained  at  date  of  con- 
tract). 


In    Wedgvoood    y.   Adams,  0 

specific  perffonnftnce.  Probably  this 
arose  from  the  habit  or  etiquette  by 
which  oonrts  of  equity,  down  to 
recent  times,  never  decided  a  legal 
point  when  they  could  help  it.  Now 
that  legal  and  equitable  jurisdietioii 
are  united  the  Court  voll  consider 


Wiite  y.  Damon,  7  Ves.  30, 34, 
on  re-hearing  before  Lord  Eldon 
(but  limited  to  sales  by  auction). 

Coles  y.  Trecothick,  9  Yes.  234, 

the  question  of  damages  if  an  action 
for  specific  petf ormanoe  is  brought 
in  a  case  such  that  under  the  old 
practice  the  bill  would  have  been 
dismissed  without  prejudice  to  an 
action :  Tamplin  v.  Jttmes  (0.  A.), 
15  Ch.  D.  215. 
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Beav.  600,  606,  specific  perform- 
ance was  not  enforced  against 
trustees  for  sale,  when  the  con- 
tract (as  the  Court  inclined  to 
think,   but    with    some    doubt 
whether  such  could  have  been 
the  real  intention  of  the  parties,} 
bound  them   personally  to  ex- 
onerate the  estate  from  incum- 
brances,   and    it   was    doubtful 
whether  these  did  not  exceed  the 
amount  of  the  purchase-money. 
But  this  was  not  like  the  ordinary 
case  of  an  agreement  between  a 
purchaser  and  a  vendor  in  his 
own   right,  since    the    trustees 
undertook  a  personal  risk  without 
even  the  chance  of  any  personal 
advantage. 

Faine  v.  Brown,  before  Lord 
Hardwicke,  cited  2  Ves.  Sr.  307, 
and  referred  to  by  Lord  Lang- 
dale  in  Wedg^vood  v.  Adams^  was 
a  peculiar  case  :  the  hardship  was 
not  in  any  inadequacy  of  the 
purchase-money,  but  in  the  fact 
that  the  vendor  would  lose  half 
of  it  by  the  condition  on  which 
he  was  entitled  to  the  property. 
In  Falcke  v.  Gray,  4  Drew,  651, 
(in  1859)  there  was  something 
beyond  mere   inadequacy :    the 
agreement  was  for  a  purchase  at 
a  valuation,  and  there  was  no 
valuation  by  a  competent  person. 
V.-C.   Kindersley   however   ex- 
pressed a  distinct  opinion  that 
specific  performance  ought  to  be 
refused  on  the  mere  ground  of  in- 
adequacy, even  if  there  were  none 
other,  relying  chiefly  on  IVhUe  v. 
Damon  and  Day  v.  Ntwman, 

He  referred  also  to  Vaughanv, 
Thom<Uf  1  Bro.  C.  C.  556  (a  not 


246,  per  Lord  Eldon  :  "  unless 
the  inadequacy  of  price  is  such 
as  shocks  the  conscience,  and 
amounts  in  itself  to  conclusive 
and  decisive  evidence  of  fraud  in 
the  transaction,  it  is  not  itself  a 
sufficient  ground  for  refusing  a 
specific  performance.'* 


JFegUm  V.  Rustdl,  3  Ves.  &  R 
187,  19a 

Borell  V.  Dann,  2  Ha,  440,460, 
per  Wigram,  V.-C. 


Abbott  V.  Svjorder,  4  De  G.  & 
Sm.  448,  461  :  per  Lord  St 
Leonards,  ^Hhe  undervalue  must 
be  such  as  to  shock  the  con- 
science *'  [i.«.  as  to  be  sufficient 
evidenceof  fraud,  cp.  Lord  Eldon's 
dictum  supra}. 

Fry,  J.,  writing  in  1868,  con- 
sidered this  to  be  "the  well 
established  principle  of  the 
Court"  (On  Specific  Perform- 
ance, §  281)  ;  and  this  is  repeated 
in  the  second  edition,  1881  (§  424, 
p.  194),  notwithstanding  the  case 
of  Falck$  V.  Gray,  which  is  said 
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very  intelligibly  reported  case, 
where  the  agreement  waa  for  the 
re-purchase  of  an  annuity  :  the 
statement  of  the  £Eu;t8  raises  some 
suspicion  of  fraud): — to  Heaih- 
cott  V.  Paignon,  2  Bro.  C.  C.  167; 
(but  this  and  other  cases  there 
cited  in  the  reporter's  notes  proye 
too  much,  for  they  are  authorities 
not  for  refusing  specific  per- 
formance, bat  for  actually  setting 
aside  agreements  on  the  ground 
of  undervalue  alone,  which  we 
have  seen  is  contraiy  to  the 
modem  law): — and  to  Kien  v. 
Stukdey,  1  Bro.  P.  C.  191,  where 
specific  performance  was  refused 
by  the  House  of  Lords,  reversing 
the  decree  of  the  Exchequer  in 
equity  (but  on  another  ground, 
the  question  of  value  being  "  a 
vety  doubtful  point  among  the 
Lords,"  S.  C.  Gilb.  155,  nom. 
Keen  v.  StucJdey), 

The  decisions  in  Costigan  v. 
Hastier,  2  Sch.  &  L.  160,  and 
HoweU,  V.  George,  1  Mad.  1 
(though  the  dicta  go  farther), 
show  only  that  a  man  who  has 
contracted  to  dispose  of  a  greater 
interest  than  he  has  will  not  be 
compelled  to  complete  his  title 
by  purchase  in  order  to  perform 
the  contract. 


to  ^  break  the  recent  current  of 
authorities.'' 
Haywood  v.  Cope,  25  Beav.  140, 

15a 


A  brief  notice  of  Continental  laws  as  to  sales  at  an 
undervalue,  and  of  the  French  law  on  the  head  of  captation 
(partly  corresponding  to  our  Undue  Influence)  will  be 
found  in  the  Appendix  (a). 


{a)  Note  N. 
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Ezcep.  Yfe  have  still  to  deal  with  an  important  exceptional 

caaes  of  class  of  cases.  That  which  may  have  been  a  discretionary 
expectant  inference  when  the  discretion  of  courts  of  equity  was  larger 
reyer-  than  it  now  is  has  in  these  cases  become  a  settled  pre- 
donen.  gumption,  SO  that  fraud,  or  rather  undue  influence,  is  "  pre- 
sumed from  the  circumstances  and  condition  of  the  parties 
contracting  "  (a).  The  term  fraud  is  indeed  of  common 
occurrence  both  in  the  earlier  (a)  and  in  the  later 
authorities :  but  "  fraud  does  not  here  mean  deceit  or 
circumvehtion ;  it  means  an  unconscientious  use  of  the 
power  arising  out  of  these  circumstances  and  condi- 
tions" (6):  and  this  does  not  come  within  the  proper 
meaning  of  fraud,  which  is  a  misrepresentation  (whether 
by  untrue  assertion,  suppression  of  truth,  or  conduct)  made 
with  the  intent  of  creating  a  particular  wrong  belief  in  the 
mind  of  the  party  defrauded.  Perhaps  the  best  word  to 
use  would  be  imposition,  as  a  sort  of  middle  term  between 
fraud,  to  which  it  comes  nearer  in  popular  language,  and 
compulsion,  which  it  suggests  by  its  etymology. 

The  class  of  persons  in  dealing  with  whose  contracts  the 
Court  of  Chancery  has  thus  gone  beyond  its  general 
principles  are  those  who  stand,  in  the  words  of  the  Master 
of  the  Rolls,  "  in  that  peculiar  position  of  reversioner  or 
remainderman  which  is  oddly  enough  described  as  an 
expectant  heir.  This  phrase  is  used,  not  in  its  literal 
meaning,  but  as  including  every  one  who  has  either  a 
vested  remainder  or  a  contingent  remainder  in  a  family 
property,  including  a  remainder  in  a  portion  as  well 
as  a  remainder  in  an  estate,  and  every  one  who  has 
the  hope  of  succession  to  the  property  of  an  ancestor 
— either  by  reason  of  his  being  the  heir  apparent  or 
presumptive,    or   by  reason  merely  of  the  expectation 

(a)  Lord  Hardwicke  in  ChaAer'  Bpedes  of  fraud :"  bat  the  pbraae 

fidd  V.  JarMCHj  2  Ves.  Sr.  at  p.  125,  as  to  presumption  is  almost  literally 

daeeifies  this  in  general  terms  as  i^^[>eated,  aoa  it  is  obvious  tbat  these 

"a  third  kind  of  fraud:"  he  pro-  cases  really  come  \mder  his  third 

ceeds  (at  p.  167^  to  make  a  separate  head. 

head  of  catching  bargains,  as  "mixed  (&)  Per  Lord  Selbome,  Bati  qf 

cases  compounded  of  all  or  several  AyUrford  v.  MorrU,  8  Ch.  484,  491. 
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of  a  devise  or  bequest  on  account  of  the  supposed 
or  presumed  affection  of  his  ancestor  or  relative.  More 
than  this,  the  doctrine  as  to  expectant  heirs  haB  been 
extended  to  all  reversioners  and  remaindermen,  as  appears 
from  Tottenham  v.  Emmet  (a)  and  Earl  of  Aylesford  v. 
Marris  (6).  So  that  the  doctrine  not  only  includes  the 
class  I  have  mentioned,  who  in  some  popular  sense  might 
be  called  expectant  heirs,  but  also  all  remaindermen  and 
reversioners  *'  (c). 

The  recent  Act  31  Vict.  c.  4  has  modified  the  practice  Motives 
of  the  Court  of  Chancery  (which  now  continues  in  the  ^onta^^ 
Chancery  Division)  less  than  might  be  supposed :   it  is  treatment ; 
therefore  necessary  to  give  in  the  first  place  a  connected  l^^oa 
view  of  the  whole  doctrine  as  it  formerly  stood.     It  was  **'  ^^vad. 
considered  that  persons  raising  money  on  their  expect- 
ancies  were  at  such  a  disadvantage  as  to  be  peculiarly 
exposed  to  imposition  and  fraud,  and  to  require  an  extra- 
ordinary degree  of  protection  (d) :  and  it  was  also  thought  2.  Public 
right  to  discourage  such  dealings  on  a  general  ground  of  towel- 
public  policy,  as  tending  to  the  ruin  of  families  (e)  and  in  t*".^^ 
most  cases  involving  "  a  sort  of  indirect  fraud  upon  the 
heads   of   families    from    whom    these    transactions  are 
concealed  "  (/). 

Moreover,  laws  against  usury  were  in  force  at  the  time  3.  Evasion 
when  courts  of  equity  began  to  give  relief  against  these  2^^^^ 
"  catching  bargains  "  as  they  are  called  (g) ;   any  trans-  • 


(a)  U  W.  R.  3. 
(6)  8  Cb.  484. 

(c)  BeyTK/n  v.  CooJt,  10  Ch.  391,  n^ 

(d)  **A  degree  of  protection  ap< 
proaching  nearly  to  an  incapacity 
to  bind  themselves  by  any  con- 
tract : "  Sir  W.  Grant  in  Peacock  v. 
£van»f  16  Ves.  at  p.  514. 

(e)  Twidet(mY,Orifith,lF.WmB, 
at  p.  312 ;  Cole  v.  Oil>b(mg,  8  P. 
Wms.  at  p.  298 ;  Chesterfield  v. 
Janesen,  2  Ves.  Sr.  at  p.  158. 

(/)  Per  Lord  Selbome,  EaH  of 
AyUrfard  v.  Morris,  8  Cb.  484, 
492  ;  ChesUrfidd  v.  /anssen,  2  Yes. 
Sr.  124,157. 

{ff)  In  Wiseman  v,  Bet^e,  2  Vem. 


121,  it  appears  from  the  statement 
of  the  facts  that  twenty  years  or 
thereabouts  after  the  Restoration 
this  jmisdiotion  was  regarded  as  a 
novelty :  for  the  defendant's  tes- 
tator "  understanding  that  the 
Chancery  began  to  relieve  against 
such  bargains "  took  certain  steps 
to  make  himself  safe,  but  without 
success,  the  Court  pronouncing  them 
"  a  contrivance  only  to  double  hatch 
the  cheat."  But  in  Ardglasse  v. 
Muschampf  1  Vem.  238,  it  is  said 
that  many  precedents  from  Lord 
Bacon's,  JjotA  Ellesmere's,  and  Lord 
Coventry's  times  were  produced. 
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actions  which  looked  like  an  evasion  of  those  laws  were 
very  narrowly  watched,  and  it  may  be  surmised  that  when 
they  could  not  be  brought  within  the  scope  of  the  statutes 
the  Courts  felt  justified  in  being  astute  to  defeat  them  on 
any  other  grounds  that  could  be  discovered  (a). 
Eztenaioii  The  doctrine  which  was  at  first  introduced  for  the  pro- 
doctrine,  tection  of  expectant  heirs  was  in  course  of  time  extended 
to  all  dealings  whatever  with  reversionary  interests.  In  its 
finally  developed  form  it  had  two  branches : — 

1.  As  to  reversionary  interests,  whether  the  reversioner 
were  also  an  expectant  heir  or  not : 

A.  The  rule  of  law  that  the  vendor  might  avoid  the  sale 
for  undervalue  alone : 

B.  The  rule  of  evidence  that  the  burden  of  proof  was  on 
the  purchaser  to  show  that  he  gave  the  full  value. 

It  is  this  part  of  the  doctrine  that  is  changed  by  the 
Act  31  Vict.  c.  4. 

2.  As  to  "  catching  bargains  '*  with  expectant  heirs  and 
remaindermen  or  reversioners  in  similar  circumstances,  i.e, 
bargains  made  in  substance  on  the  credit  of  their  expecta- 
tions, whether  the  property  in  expectancy  or  reversion  be 
ostensibly  the  subject-matter  of  the  transaction  or  not  (b)  : 

The  rule  of  evidence  that  the  burden  of  proof  lies  on  the 

other  contracting  party  to  show  that  the  transaction  was  a 

fair  one.     We  use  the  present  tense,  fox  neither  the  last 

mentioned  Act  nor  the  repeal  of  the  usury  laws,  as  we 

shall  see  presently,  has  made  any  change  in  this  respect. 

Former  The  part  of  the  doctrine  which  is  abrogated  was  inti- 

i^^^  **  mately  connected  both  in  principle  and  in  practice  with  that 

of  rever-    which  remains ;  and  though  it  seems  no  longer  necessary 

interSts.    to  go  through  the  authorities  in  detail,  it  may  stiU  be 

(a)  The  reports  of  the  cases  on  the  policy  of  the  Court.     Oa  the 

thin  head  anterior  to  Chesterfield  v.  gradual  extension  of    the  remedy 

Jansten  are  unfortunately  so  meagre  cp.  the  remarks  of  Burnett,  J.  in 

that    it    is   difficult    to    ascertain  Ohctterfield  ▼.  Jarufen,  2  Ves.  Sr.  at 

whether   they    proceeded    on    any  p.  145. 

uniform  principle.    But  the  motives  (b)  Earl  of  Aylerford  ▼.  Morrii, 

above  alleged  seem  on  the  whole  to  8  Cb.  at  p.  497. 
have  been  those  which  determined 
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advisable  to  give  some  account  of  the  manner  in  which  it 
was  applied  (a). 

The  general  rule  established  by  the  cases  was  that  the 
purchaser  was  bound  to  give  the  fair  market  price,  and  to 
preserve  abundant  evidence  of  the  price  having  been 
adequate,  however  difficult  it  might  be  to  ascertain  what 
the  true  value  was.  It  was  applied  to-  reversionary 
interests  of  every  kind,  and  the  vendor  was  none  the  less 
entitled  to  the  benefit  of  it  if  he  had  acted  with  full 
deliberation.  The  presumption  originally  thought  to  arise 
from  transactions  of  this  kind  had  in  fact  become  trans- 
formed into  an  inflexible  rule  of  law,  which,  consistently 
carried  out,  made  it  well  nigh  impossible  to  deal  with  re- 
versionary interests  at  all.  The  modern  cases  almost  look 
as  if  the  Court,  finding  it  too  late  to  shake  off  the  doctrine, 
had  sought  to  call  the  attention  of  the  legislature  to  its 
inconvenience  by  extreme  instances.  Sales  were  set  aside 
after  the  lapse  of  such  a  length  of  time  as  19  years,  and 
even  40  years  (6).  A  sub-purchaser  who  bought  at  a  con- 
siderably advanced  price  was  held  by  this  alone  to  have 
notice  of  the  first  sale  having  been  at  an  undervalue  (c). 
In  one  case  where  the  price  paid  was  200L,  and  the  true 
value  as  estimated  by  the  Court  238Z.,  the  sale  was  set 
aside  on  the  ground  of  this  undervalue,  though  the  ques- 
tion was  only  incidentally  raised  and  the  plaintiff's  case 
failed  on  all  other  points  (d). 

Finally  Parliament  found  it  necessary  to  interfere,  and  Act  to 
by  the  "  Act  to  amend  the  law  relating  to  sales  of  rever-  *™6"d  the 
sions,"  31  Vict.  c.  4  (7th  December,  1867),  it  was  enacted  latingto 
(s.  1)  that  no  purchase  (defined  by  s.  2  to  include  every  KVCTrions, 
contract,  &c.,  by  which  a  beneficial  interest  in  property  31  Vict. 
may  be  acquired),  made  bona  fide  and  without  fraud  or 
unfair  dealing  of  any  reversionary  interest  in  real  or  per- 

(a)  A  digest  of  the  cases    was  161. 

given  in  former  editions  (p.  550,  2nd  (c)  Ne^ntt  v.  Berridge,  32  Beav. 

od.).  280. 

(6)  St  Alban  v.  Harding,  27  Beav.  (d)  Jon€$ v.  RicleUi,dl  Beav.  130. 
11 ;   SalUr  ▼.  Bradshaw,  26  Beav. 

QQ2 
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Limited 
effect  of 
the  Act. 


General 

rules  of 

equity 

AS  to 

"  catcluDf( 

bnri^ins  " 

unaffected. 


EODal  estate,  should  after  January  1,  1868  (s.  3),  be  opened 
or  set  aside  merely  on  the  ground  of  undervalue.  Subject 
only  to  a  saving  of  pending  suits  (s.  3)  this  Act  is  retro- 
spective, and  this  is  the  more  remarkable  inasmuch  as  the 
right  taken  away  by  it  from  any  vendor  of  a  reversion  who 
might  otherwise  have  set  aside  the  sale  on  the  ground  of 
undervalue  alone  was  (as  in  the  case  of  a  sale  voidable  on 
any  other  ground)  not  a  mere  right  of  suit,  but  an  interest 
which  was  transmissible  by  descent  or  devise  (a). 

The  Act  is  carefully  limited  to  its  special  object  of 
putting  an  end  to  the  arbitrary  rule  of  equity  which  was 
an  impediment  to  fair  and  reasonable  as  well  as  to  uncon- 
scionable bargains.  It  leaves  undervalue  still  a  material 
clement  in  cases  in  which  it  is  not  the  sole  equitable 
ground  for  relief  (6). 

It  had  already  been  decided  in  Croft  v.  Graham  (c)  that 
the  repeal  of  the  usury  laws  (d)  did  not  alter  the  general 
rules  of  the  Court  of  Chancery  as  to  dealings  with  ex- 
pectant heii-s.  This  decision  was  followed  in  Milhr  v. 
Cook  (e),  and  adhered  to  in  Tyler  v.  Yates  (/),  and  lastly 
in  Earl  of  Aylesford  v.  Morris  (g)  and  Beynon  v.  Cook  (A), 
and  in  the  two  latter  cases  it  has  been  clearl}'^  laid  down 
that  the  rules  are  in  like  manner  unaffected  by  the  change 


(a)  Oredey  v.  Mouiley,  4  De  G. 
&  J.  78,  93. 

(b)  Earl  of  AyUrford  v.  Morris,  8 
Cb.  at  p.  490.  See  also  O'Rorkt  v. 
Bdinghiroke,  2  A  pp.  Ca.  814. 

(c)  2  D.  J.  S.  155. 

(cO  17  &  18  Vict  c.  90.  But 
before  this  complete  repeal  ex- 
ceptions bad  been  made  from  tbe 
usury  laws  in  favour  of  certain  bills 
of  exchange,  and  loans  exceediog 
10^  not  secured  on  land  :  8  &  4 
Wm.  4,  c.  98,  s.  7,  2  &  3  Vict.  c.  37, 
8.  1,  and  comments  thereon  in  Lane 
V.  Iforlock,  6  H.  L.  C.  480. 

(e)  10  Eq.  641. 

(/)  11  Eq.  265,  6  Cb.  665. 

Q)  8  Cb.  484  ;  this  may  now  be 
regarded  as  tbe  leading  case  on  tbe 
subject.  It  should  be  observed  that 
in  Tyler  v.  Yates  a    principal  and 


surety  made  themselves  liable  for 
a  bill  which  the  principal  had 
accepted  during  his  minority,  with- 
out knowing  that  there  was  no 
existing  legal  liability  on  the  biU, 
and  all  the  subsequent  transactions 
were  bound  up  with  this :  and  the 
case  was  rested  on  this  ground  in 
the  Court  of  Appeal  (p.  671).  Cp. 
on  this  point  Cotoard  ▼.  Hughes,  1 
K.  ft  J.  443,  where  a  widow  who 
during  her  husband's  life  had  joined 
as  surety  in  his  promissory  note 
executed  a  new  note  under  the 
impression  that  she  was  liable  on 
the  old  one,  and  without  any  new 
consideration,  and  the  note  was  set 
aside :  see  SouthaU  v.  Eigg  and 
Forman  ▼.  Wright,  11  C.  B.'481,  20 
L.  J.  C.  P.  146. 
(A)  10  Cb.  389. 
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in  the  law  concerning  sales  of  reversions.  And  this  was 
confirmed  by  all  the  opinions  delivered  in  the  recent  case 
of  ORorhe  v.  Bolingbroke  (a)  in  the  House  of  Lords, 
though  the  particular  transaction  in  dispute  was  upheld. 

The  effect  of  these  rules  is  not  to  lay  down  any  proposi- 
tion of  substantive  law,  but  to  make  an  exception  from  the 
ordinary  rules  of  evidence  by  throwing  upon  the  party 
claiming  under  a  contract  the  burden  of  proving,  not 
merely  that  the  essential  requisites  of  a  contract, 
including  the  other  party's  consent,  existed,  but  also 
that  such  consent  was  perfectly  free.  The  question  Conditions 
is  therefore,  what  are  "  the  conditions  which  throw  burden°of 
the  burden  of  justifying  the  righteousness  of  the  P"^*  ^^ 
bargain  upon  the  party  who  claims  the  benefit  of  it "  (6). 
Now  these  conditions  have  never  been  fixed  by  any  posi- 
tive authority.  We  have  seen  that  the  Court  of  Chancery 
has  refused  to  define  fraud,  or  to  limit  by  any  enumeration 
the  standing  relations  from  which  influence  will  be  pre- 
sumed. In  like  manner  there  is  no  definition  to  be  found 
of  what  is  to  be  understood  by  a  "  catching  bargain."  This 
being  so  we  can  only  observe  the  conditions  which  have 
in  fact  been  generally  present  in  the  bargains  against 
which  relief  has  been  given  in  the  exercise  of  this  juris- 
diction.    These  are  : — 

1.  A  loan  in  which  the  borrower  is  a  person  having 

little  or  no  property  immediately  available,  and  is  trusted 

in  substance  on  the  credit  of  his  expectations. 

Obs.  It  IB  immaterial  whether  there  is  or  not  any  actual  dealing 
with  the  estate  in  remainder  or  expression  of  the  contingency  on 
which  the  fund  for  payment  of  the  principal  advanced  substantially 
depends.  Barl  of  AyUsford  v.  Morris^  8  Ch.  at  p.  497.  It  is  also 
immaterial  whether  any  particular  property  is  looked  to  for  ultimate 
payment.  A  general  expectation  derived  from  the  position  in  society 
of  the  borrower's  family,  the  lender  intending  to  trade  on  their 
probable  fear  of  exposure,  may  have  the  same  eifect  NeviU  v. 
SneUing,  15  Ch.  D.  679,  702  (Denman,  J.}. 

2.  Terms  prima  facie  oppressive  and  extortionate  (i.e. 

(a)  2  App.  Ca.  814.  Ch.  at  p.  492. 

(6)  Edrl  of  Ayle^crd  t.  Morrit^  8 
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such  that  a  man  of  ordinary  sense  and  judgment  cannot 
be  supposed  likely  to  give  his  free  consent  to  them). 

Ohs,  An  excessive  rate  of  interest  is  in  itself  nothing  more  than  a 
disproportionately  large  consideration  given  by  the  borrower  for  the 
loan :  and  it  is  not  sufficient,  standing  alone,  to  invalidate  a  contract 
in  equity :  JVthster  v.  CooJfc,  2  Ch.  542,  where  a  loan  at  60  per  cent, 
per  annum  was  upheld.  Stuart,  V.-C.  disapproved  of  the  case  in 
TyUr  V.  Yates  (11  Eq.  at  p.  27B)  but  on  another  point.  And  see 
Parker  v.  Butcher,  3  Eq.  762,  767. 

8.  A  considerahle  .excess  in  the  nominal  amount  of  the 
sums  advanced  over  the  amount  actually  received  by  the 
borrower, 

Ohe,  This  appears  in  all  the  recent  cases  in  which  relief  has  been 
given :  deductions  being  made  on  every  advance,  according  to  the 
common  practice  of  professed  money-lenders,  under  the  name  of 
discount,  commission,  and  the  like.  The  result  is  that  the  rate  of 
interest  appearing  to  be  taken  does  not  show  anything  like  the  terms 
on  which  the  loan  is  in  truth  made :  and  this  may  be  considered ' 
evidence  of  fraud  so  far  as  it  argues  a  desire  on  the  part  of  the  lender 
to  gloze  over  the  real  terms  of  the  bargain.  Probably  however  a  jury 
could  not  be  directed  so  to  consider  it  in  a  trial  where  fraud  waa 
distinctly  in  issue  ;  though  no  doubt  such  circumstances,  or  even  an 
exorbitant  rate  of  interest,  would  be  made  matter  of  observation. 

4.  The  absence   of  any  real  bargaining  between  the 

parties,  or  of  any  inquiry  by  the   lender  into  the  exact 

nature  or  value  of  the  borrower's  expectations. 

Ohe.  These  circumstances  are  relied  on  in  Earl  of  A  ylesford  v.  Morru 
(8  Ch.  at  p.  496)  as  increasing  the  difficulty  of  upholding  the  trans- 
action :  cp.  Nevill  v.  Siiellinff,  15  Ch.  D.  at  pp.  702-3.  This  again  is 
the  usual  practice  of  the  money-lenders  who  do  this  kind  of  business. 
Their  terms  are  calculated  to  cover  the  risk  of  there  being  no  security 
at  all ;  moreover  the  borrower  often  wishes  the  lender  not  to  make 
any  inquiries  which  might  end  in  the  matter  coming  to  the  knowledge 
of  the  ancestor  or  other  person  from  whom  the  expectations  are  de- 
rived. The  concealment  of  the  transaction  from  the  ancestor  was 
held  by  Lord  Brougham  in  King  v.  Hamlet,  2  M.  &  K.  456,  to  be  an 
indispensable  condition  of  equitable  relief ;  but  this  opinion  is  not 
now  accepted  {Earl  of  Aylesford  v.  Morris,  8  Ch.  at  p.  491).  The 
decision  in  King  v.  Hamlet  (affirmed  in  the  House  of  Lords,  but 
without  giving  any  reasons,  3  CI.  &  F.  218)  can  be  supported  on  the 
ground  that  the  party  seeking  relief  had  himseK  acted  on  the  contract 
he  impeached  so  as  to  naake  restitution  impossible. 
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It  seems  safe  to  assert  that  in  any  case  where  these  con- 
ditions concur,  the  burden  of  proof  is  thrown  on  the  lender 
to  show  that  the  transaction  was  a  fair  one:  it  seems 
equally  unsafe  to  assert  that  they  must  all  concur,  or  that 
any  one  of  them  (except  perhaps  the  first)  is  indispensable. 

It  may  then  be  asked,  By  what  sort  of  evidence  is  the  Qu,  if 
lender  to  satisfy  the  Court  that  the  borrower  was   not  giJI^^^'^^^ 
imposed  on  ?    As  there  is  no  reported  case  in  which  it  can  in 
was  considered  that  the  burden  of  proof  lay  upon  the  ever 
lender,  and  yet  he  did  so  satisfy  the  Court,  it  is  impossible  ^^J**^ 
to  give  any  certain  answer  to  this  question.     But  it  does 
not  take  very  much  reflection  to  see  that  it  is  in  fact 
extremely  improbable  that  in  any  case  where  the  above- 
mentioned  conditions  are  present  any  satisfactory  evidence 
should  be  forthcoming  to  justify  the  lender  (a).    Practically 
the  question  is  whether  in  the  opinion  of  the  Court  the 
transaction  was  a  hard  bargain  (6) — ^that  is,  not  merely  a 
bargain  in  which  the  consideration  is  inadequate,  but  an 
unconscionable  bargain  where  one  party  takes  an  unfair 
advantage  of  the  other  (c). 

An  account  stated  for  the  purpose  of  a  contract  of  this 
description  is  of  no  more  validity  than  the  contract  itself, 
and  a  recital  of  it  in  the  security  does  not  preclude  the 
borrower  from  re-opening  the  account  even  aa  against  pur- 
chasers or  sub-mortgagees  of  the  original  lender  who  have 
notice  of  the  general  character  of  the  transaction.  For 
such  notice  is  equivalent  to  notice  of  all  the  legal  con- 
sequences (d). 

The  borrower  who  seeks  relief  against  a  contract  of  this  Tenns 


(a)  "No  attempt  has  been  made  to 
Rhow  by  any  independent  evidence 
{if  such  a  iking  could  he  conceived  pas- 
nUe)  that  the  temiB  thus  imposed,  on 
the  plainti£f  were  fair  and  reason- 
able," 8  Ch.  496. 

(b)  See  the  judgment  of  the  M.  R. 
Brynon  v.  Cook,  10  Gh.  891,  n.,  and 
iVeviU  V.  Sndling,  l6  Ch.  D.  at  p.  703. 

(e)  Per  Jeasel,  M.  B.  in  Middleton 
V.  Broitm  (C.  A.),  Feb,   20,  1878; 


NevtU  V.  Sndling,  16  Ch.  D.  679, 
where  the  lender  systematically  took 
advantage  of  a  mistaken  over-pay- 
ment of  interest  by  the  borrower. 

{d)  Tottenham  v.  Green,  32  L.  J. 
Ch.  201  :  a  case  decided  under  the 
old  rule  am  to  dealings  with  rever- 
sionary interests,  but  the  princi^des 
seem  applicable  in  all  cases  where 
the  bnrden  of  proof  is  stiU  on  the 
lender. 
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on  which 
relief  is 
giTen. 


As  to  the 
lender 
suing 
on  the 
contract. 


description  must  of  course  repay  whatever  sums  have  been 
actually  advanced,  with  reasonable  interest  (according  to 
the  usual  practice  of  the  Court,  5  per  cent.),  and  the  relief 
is  granted  only  on  those  terms.  Moreover  it  is  held  not 
unjust  that  he  should  obtain  it  at  his  own  expense,  since 
he  calls  in  the  assistance  of  the  Court  to  undo  the  con- 
sequences of  his  own  folly  (a) :  and  accordingly  the  general 
rule  is  to  give  no  costs  on  either  side  (6). 

The  rule  of  evidence  casting  a  special  burden  of  proof 
on  the  lender  being  peculiar  to  equity,  there  was  generally 
no  defence  at  law  to  an  action  brought  by  him  to  enforce 
a  contract  of  this  kind  :  nor  would  an  equitable  plea  under 
the  Common  Law  Procedure  Act  have  been  available,  since 
suoh  pleas  were  admitted  only  when  they  showed  cause  for 
absolute  and  unconditional  equitable  relief.  But  the  rule 
of  evidence  hitherto  followed  in  equity  must  now  prevail 
in  every  Division  of  the  High  Court,  and  the  probable 
effect  of  this  may  be  expressed  as  follows : 

When  a  lender  of  money  sues  on  a  special  contract, 
whether  the  contract  be  embodied  in  a  negotiable  instru- 
ment or  not,  and  the  borrower  proves  facts  which  bring  the 
contract  within  the  description  of  a  "  catching  bargain  "  as 
understood  by  courts  of  equity,  the  lender  must  prove  the 
reasonableness  of  the  bargain  (c) ;  and  if  he  fails  to  do  so, 
he  cannot  recover  on  the  special  contract,  but  can  recover 
his  principal  and  reasonable  interest  as  on  a  common  count 


(a)  Earl  of  AyUtJord  v.  Morris^  8 
Ch.  at  p.  499. 

(6)  In  the  cases  of  salea  of  rever- 
sions under  the  former  law  on  that 
head  the  practice  was  for  some  time 
to  treat  the  suit  as  a  redemption  suit, 
and  give  the  purchaser  his  costs  as  a 
mortgagee  :  but  the  later  rule  was  to 
give  no  costo  on  either  side,  except  that 
the  plaintiff  had  to  bear  such  as  were 
occasioned  by  any  unfounded  charges 
of  actual  fraud :  Edvoards  v.  Burtf  2 
D.  M.  6.  at  p.  65 ;  Bromley  v.  Smith, 
26  Beav.  at  p.  676,  and  costs  might 
be  given  against  the  defendant  as  to 
any  transaction  in  which  there  had 


been  misconduct  on  his  part :  Totten- 
ham V.  Green,  32  L.  J.  Ch.  201,  206. 
In  Nevill  v.  SneUing,  the  plaintiff 
having  offered  before  action  brought 
to  repay  the  sums  actually  advanced 
with  interest  at  5  per  cent.,  the  de- 
fendant was  ordered  to  pay  the  costs  : 
15  Ch.  D.  at  p.  705.  But  this  surely 
goes  near  to  stultifying  the  rule. 

(c)  Qu.  is  this  a  question  for  the 
jury  or  for  the  Court  ?  Prima  facie 
it  should  be  a  question  of  fact :  but 
there  are  some  analogies  (e,g.  the 
cases  on  restraint  of  trade)  for 
treating  it  &«  a  question  of  law. 
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for  money  lent.  It  must  be  noticed  that  the  importance 
of  this  class  of  cases  is  much  diminished,  though  the  law 
is  not  afiFected,  by  the  Infants'  Relief  Act,  1874,  which 
makes  loans  of  money  to  infants  absolutely  void  and 
forbids  any  action  to  be  brought  on  a  promise  to  pay  debts 
contracted  during  infancy.     See  p.  60  supra. 

The  same  principles  apply,  so  far  as  they  are  applicable  Applic*- 
to  a  transaction  of  sale  as  distinguished  from  loan,  to  the  prfndplca 
sale  of  reversionary  interests  by  persons  who  are  not  in  an  ^  ^^^  ^^ 
independent  position,  as  when  the  sale  is  made  by  a  man  sionajy 
only  just  of  age  in  pursuance  of  terms  settled  while  he  was  Sj^J^n, 
still  an  infant.     Here  the  burden  is  on  the  purchaser  to  in  depen- 
show  the  fairness  of  the  transaction.     He  is  not  bound  to  tion.  ^^** 
show  that  the  price  given  was  absolutely  adequate ;.  but 
he  is  bound,  notwithstanding  the  Act  of  1867  (31  Vict.  c.  4, 
p.  595,  above),  to  show  that  it  was  such  as,  upon  the  facts 
known  to  him  at  the  time,  he  might   have   reasonably 
thought  adequate.     Moreover  he  ought  to  see,  where  prac- 
ticable, that  the  seller  has  independent  legal  advice.     These 
rules  seem  to  be  established  by  O'Rorke  v.  Bolingbroke  (a), 
which  is  remarkable  as  an  almost  singular  instance  of  an 
impeached   transaction  with  an  "expectant  heir"  being 
upheld.     There  a  father  and  son  negotiated  with  a  pur- 
chaser for  the  sale  of  the  son's  reversionary  interest  ex- 
pectant   on    the    death   of    the  father.      The   sale   was 
completed  three  weeks  after  the  son  came  of  age.     The 
price  was  agreed  to  after  some  bargaining ;  it  was  founded 
on  a  statement  of  value  furnished  by  a  third  person,  and 
would  have  been  adequate  if  the  father's  life  had  been  a 
good  one.     The  purchaser  did  not  know  and  had  no  reason 
to  believe  anything  to  the  contrary,  but  it  was  in  fact  a 
bad  life.     The  young  man  took  no  independent  advice, 
being  "  penniless,  and  except  for  his  father  friendless  "  (6). 
The  father  died  within  three  months  after  the  sale.     Four 
years  later  the  son  sued  to  have  the  whole  transaction  set 

(a)  2  App.  Ca.  814.  (6)  Lord  BUokbiini»  at  p.  837. 
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aside,  but  failed  in  the  House  of  Lords  after  succeeding  in 
the  Court  of  Appeal  in  Ireland.      The  majority  of  the 
Lords  (a)  held  that  the  burden  of  proof  was  indeed  on  the 
buyer,  but  that  he  had  satisfied  it.     Lord  Hatherley  dis- 
sented, thinking  that  it  was  the  buyer's  absolute  duty  to 
see  that  the  young  man  had  independent  advice. 
"Sorpriae"      We  have  yet  to  examine  another  alleged   ground  of 
^v{!        equitable  relief  against  contracts,  founded  on  the  notion 
dence.'*      of  an  inequality  between  the  contracting  parties :  we  say 
alleged,  for  we  adopt  the  opinion,  for  which  there  is  high 
authority,  that  it  ought  not  to  be  treated  as  a  substantial 
ground  for  avoiding  transactions,  but  only  as  matter  of 
evidence :    we    mean   "  surprise,"   or  "  surprise  and  im- 
providence." 
Evans  v.         The  case  of  Evans  v.  Llewellyn  (b)  may  be  taken  as 
^^   ^'  the  typical  instance.     The  plaintiff  was  a  person  of  inferior 
station  and  education  who  acquired  by  descent  a  title  in 
fee  simple  to  a  share  in  land  in  which  the  defendant  had  a 
limited  interest.     His  title  was  first  communicated  to  him 
'  by  the  defendant,  who  represented  to  him  (as  the  fact 

appears  to  have  been)  that  the  circumstances  of  the  family 
created  a  moral  obligation  in  the  plaintiff  not  to  insist  on 
his  strict  rights,  and  offered  to  purchase  his  interest  for  a 
substantial  though  not  adequate  consideration.  The  de- 
fendant suggested  to  the  plaintiff  to  consult  his  friends  in 
the  matter,  which  however  he  did  not  do.  Three  days 
intervened  between  the  first  interview  and  the  conclusion 
of  the  business  by  the  acceptance  of  the  defendant's  offer. 
It  was  considered  that  the  plaintiff  was  under  the  circum- 
stances not  a  free  agent  and  not  equal  to  protecting  him- 
self, and  was  taken  by  surprise,  and  the  sale  was  set 
aside  (c). 

(a)  Lord  Blackburn,  Lord  O'Ha-  eTents  miarepresentatioii.      In   the 

gan,  and  Iiord  Gordon.  recent  case  of  Haygarth  v.  Wearing^ 

(h)  See  following  note.  12  £q.  320,  which  to  some  extent 

(c)  2  Bro.  C.  G.  150;  1  Cox  388,  a  resembled  this,  the  ground   of  the 

fuller  report,  which  is  here  followed ;  decision  was  a  positive  misrepre- 

the  other  if  correct  would  reduce  it  sentation  as  to  the   value  of  the 

to  a  plain  case  of  fraud  or  at  all  property.. 


"  SURPRISE."  603 

The  case  seems  somewhat  anomalous,  but  it  has  been 
suggested  by  very  high  authority  that  it  would  still  be 
followed  in  setting  aside  a  contract  as  "  improvident  and 
hastily  carried  into  execution "  (a),  and  it  has  been  dis- 
tinctly approved  in  the  Court  of  Appeal  in  Chancery  (6). 

It  is  submitted,  however,  that  there  is  no  intelligible  €«.  ^  , 
reason  for  treating  swynse  or  %7)ipr(nnaence  as  a  sub-  ^c.  wiy 
stantive  cause  for  setting  aside  contracts,  much  less  for"?*'***"" 
attempting  to  give  these  words  a  technical  signification,  for  avoid- 
Both   terms  are   in   fact   merely   negative    and  relative.  J^c^^' 
Surprise  is  nothing  else  than  the  want  of  mature  delibera- 
tion :  imfiprovidence  is  nothing  else  thsm  the  want  of  that 
degree  of  vigilance  which  a  man  of  ordinary  prudence  may 
be  expected  to  use  in  guarding  his  own  interest.     Now 
one  man's  deliberation  and  prudence  are  not  the  same  as 
another  man's,   nor  is  the  same  man   equally  deliberate 
or  prudent  at  all  times.     A  man  may  enter  into  a  contract 
with  less  deliberation  than  the  average  wisdom  of  mankind 
would  counsel,  or  than  he  himself  commonly  uses,  in 
affairs  of  the  like  nature,  and  yet  the  contract  may  be 
perfectly  valid.     But  he   must   in  any  case  understand 
what  he  is  doing;  for  if  he  does  not,  there  is  no  true 
consent  and  no  contract  (c);    and  his  consent  must  be 
freely  given ;  for  if  it  is  not,  the  contract  is  voidable  at  his 
option.     And  if  it  be  disputed  whether  there  was  or  not  But 
any  real  consent,  or  whether  consent  was  or  not  fr^^'y  ^^moM  of 
given,  then  circumstances  of  what  is  called  axirprise  orthwkind 
improvidence  may  be  very  material  as  evidence  bearing  material 
on  those  issues.    Unusual  haste  or  folly  in  entering  into  an  forprovlDg 
engagement  is  a  circumstance  to  be  accounted  for :  and  existence 
the  best  way  of  accounting  for  it  may  in  all  the  circum-  °^  ^^^ 
stances  of  a  particular  case  be  to  suppose  that  the  party  for  (ivoid- 

(a)  Lord  St  Leonards  in  Curton  on  the  ground  suggested. 

V.  Bdworthy,  3  H.  L.  C.  742  :  there  (6)  Per  Tomer,  L.  J.  in  Bt^cer  v. 

the    appellant    relied    on    express  Monk,  4  D.  J.  S.  at  p.  S92. 

charges   of   fraud,  which  were  not  (c)  The  cases  of  lunacy  and  drun- 

made  out :  but  Lord  St.  Leonards  kenness  are   exceptionally  treated, 

thought  he    might    possibly  have  the  contract  being  only  Toidable, 

succeed  if  he  had  rested  his  case  mj[nn,  Ch.  IL  p.  103,  and  see  p.  483. 
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ing  the       did  ^ot  know  what  he  was  about,  or  that  he  was  wrouffht 

oontracty 

M  fund*-    upon  by  conduct  of  the  other  party  of  such  a  kind  as  to 
"f^*^,      make  the  contract  voidable  on  the  ground  of  fraud.     Sur- 

error  or  o 

fraud.        prise  and  improvidence,  tlierefore,  are  matters  from  which 
those  whose  province  it  is  to  judge  of  the  facts  may  con- 
clude, as  a  fact  in  particular  cases,  that  there  was  no  true 
consent,  or  that  the  consent  was  not  free.     But  it  is  not  to 
be  affirmed  as  a  general  proposition  of  law  that  haste  or 
imprudence  can  of  itself  be  a  sufficient  cause  for  setting 
aside  a  contract,  nor  even  that  there  is  any  particular 
degree  of  baste  or  imprudence  from  which  fundamental 
error,  fraud,  or  undue  influence,  will  be  invariably  pre- 
sumed.    "The  Court  will  not  measure   the  degrees  of 
Possible     understanding "  (a).     It  seems  to  follow  that  what  is  re- 
tion  of       corded  in  such  a  case  as  Evans  v.  Lleivellyn  {h)  is  not  an 
Evans  r.     enunciation  of  law,  but  an  infeicnce  of  fact.     Such  an 

Llewellyn.  .  .... 

inference,  it  is  conceived,  may  be  useful  in  the  w^ay  of 
analogy  when  similar  circumstances  recur,  but  is  not  bind- 
Opinions  ing  as  an  authority.  The  view  here  taken  may  be  sup- 
ia  ^arUf  P^^rt^^  ^y  ^^e  observations  of  the  judges  in  The  Earl  of 
Bath  and  Bath  and  Mountague's  Case  (a.d.  1693)  (c).  In  that  case 
tagtie's       Baron  Powel  said  (3  Ch.  Ca.  at  p.  56): 

case. 

"  It  IB  said,  This  is  a  Deed  that  was  obtained  by  Surprize  and  Cir^ 

cumvention.    Now  I  perceive  this  word  Surprize  is  of  a  very  large 

and  general  Extent    ...    I  hardly  know  any  Surprize  that  should 

be  sufficient  to  set  aside  a  Deed  after  a  Verdict,  unless  it  be  mixed 

with  Fraud,  and  that  expressly  proved."    [i.e.  the  verdict  in  favour 

of  the  deed  precludes  the  party  from  asserting  in  equity  that  he  did 

not  know  what  he  was  about :  for  he  should  have  set  up  that  case  at 

law  on  the  plea  of  non  est  factum],    *'It  must  be  admitted  that  there 

was  Deliberation,  and  Consideration  and  Intention  enough  proved  to 

make  it  a  good  Deed  at  Law,  otherwise  there  would  not  have  been  a 

Verdict  for  it":  per  L.  C.  J.  Treby,  i6.  at  p.  74. 

The  judgment  of  the  Lord  Keeper  Somers  is  even  more 
decided,  and  points  out  clearly  the  djAFerence  between  an 

(a)  Bridgman  v.  Qrem,  WihnOt  (c)  8  Ch.  Ca.  55.     Cp.  Story,  £q. 

58, 61.  Jurisp.  §  251. 

(6)  1  Cox  833. 
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instrument  which  is  void  both  at  law  and  in  equity,  and 
one  which  is  voidable  in  equity  (p.  108): — 

^'  It  is  trae,  it  is  charged  in  the  Bill  that  this  Deed  was  ohtained  by 
Fraud  and  Surprize  .  .  But  whosoever  reads  over  the  Depositions 
will  see  that  the  End  they  aimed  at  was  to  attack  the  Deeds  them- 
selves as  false  Deeds  and  not  truly  executed ;  but  that  being  Tried  at 
Law,  and  the  Will  and  Deeds  verified  by  a  Verdict,  the  Counsel  have 
attempted  to  make  use  of  the  same  Evidence,  and  read  it  all,  or  at  least 
the  greatest  Part  of  it,  as  Evidence  of  Surprize  and  Circumvention  .  .  . 

"  Now,  for  this  word  (Surprize)  it  is  a  Word  of  a  general  Signification, 
so  general  and  so  uncertain,  that  it  is  impossible  to  fix  it ;  a  Man  is 
surpriz'd  in  every  rash  and  indiscreet  Action,  or  whatsoever  is  not 
done  with  so  much  Judgment  and  Consideration  as  it  ought  to  be  : 
But  I  suppose  the  Gentlemen  who  use  that  Word  in  this  Case  mean 
such  Surprize  as  is  attended  and  accompanied  with  Fraud  and  Circum- 
vention ;  such  a  Surprize  indeed  may  be  a  good  ground  to  set  aside  a 
Deed  so  obtained  in  Equity  and  hath  been  so  in  all  times  ;  but  any 
other  Surprize  never  was,  and  I  hope  never  will  be,  because  it  will 
introduce  such  a  wild  Uncertainty  in  the  Decrees  and  Judgments  of 
the  Court,  as  Avill  be  of  greater  Consequence  than  the  Belief  in  any 
Case  will  answer  for." 

Moreover  the  doctrine  thus  stated  is  exactly  analogous  Analogy  to 
to  that  which  we  have  seen  to  be  undoubted  law  concern-  m  to  in- 
ing  inadequacy  of  consideration.     The  value  of  the  subject-  *^*^^^ 
matter  of  a  contract,  and  therefore  the  adequacy  of  the  deration, 
consideration,  which  depends  on  it,  is  surely  in  most  cases 
easier  to  measure  than  the  degree  of  deliberation  or  pru- 
dence with  which  the  contract  was  entered  into.     It  can 
hardly  be  contended  on  principle  that  "  surprise  "  or  "  im- 
providence," which  in  fact  represent  nothing  but  an  opinion 
of  the  general  character  of  a  transaction,  founded  on  a 
precarious  estimate  of  average  human  conduct,  ought  to 
have  a  greater  legal  effect  than  inadequacy  of  considera- 
tion, which  generally  admits  of  being  determined  by  refer- 
ence to  the  market  value  of  the  object  at  the  date  of  the 
contract. 

5.  Limits  of  the  right  of  rescission. 

The  right  of  setting  aside  a  contract  or  transfer  of  pro-  The  right 
perty  voidable  on  the  ground  of  undue  influence  is  analogous  gion  is  like 
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that  In  to  the  right  of  rescinding  a  transaction  voidable  on  any 
fnnd,  &c  other  ground,  and  follows  the  same  rules  with  some  slight 
•"*^      ,    modifications  in  detaiL 

by  same         What  is  said  in  the  last  chapter  of  rescinding  conti-acts 
^         for  fraud  or  misrepresentation  may  be  taken  as  generally 
applicable  here.    We  proceed  to  give  some  examples  of 
the  special  application  of  the  principles. 
Examples.      The  right  to  set  aside  a  gift  or  beneficial  contract  void- 
able for  undue  influence  may  be  exercised  by  the  donor's 
representatives  or  successors  in  title  (a)  as  well  as  by  him- 
self, and  against  not  only  the  donee  but  persons  claiming 
through  him  (6)  otherwise  than  as  purchasers  for  value 
without  notice  (c).     But  the  jurisdiction  is  not  exercised 
at  the  suit  of  third  persons.     The  Coui*t  will  not  refuse, 
for  example,  to  pay  a  fund,  at  the  request  of  a  petitioner 
entitled  thereto,  to  the  tnistees  of  a  deed  of  gift  previously 
executed  by  the  petitioner,  because  third  parties  suggest 
that  the  gift  was  not  freely  made  (d), 
Juriedic-        On  the  Other  hand  it  is  not  necessary  to  the  support  of 
confined  to  ^  claim  to  set  aside  a  contract  on  the  ground  of  undue 
^f^*^^    influence  to  show  that  the  influence  was  directly  employed 
party  to     by  another  contracting  party.     It  is  enough  to  show  that  it 
was  employed  by  someone  who  expected  to  derive  benefit 
from  the  transaction,  and  with  the  knowledge  of  the  other 
party  or  under  circumstances  sufficient  to  give  him  notice 
of  it.     The  most  frequent  case  is  that  of  an  ancestor  or 
other  person  in  loco  parentis  inducing  a  descendant,  &c., 
to  give  security  for  a  debt  of  the  ancestor.     But  if  the 
other  party  does  all  he  reasonably  can  to  guard  against 
undue   influence   being  exerted    (as  by  insisting  on  the 
person  in  a  dependent  position  having  independent  pro- 
fessional advice),  and   the   precautions   he   demands   are 

{a)  E.g.   Executor :     Hunter    v.  (5)  Huyuenin  ▼.  Boidey,  14  Yea. 

Atkins,  8  M.  &  K.  113  ;  CouUs  v.  273,  289.    Cp.  Molony  y.  iTemofs 

Acworth,  8  Eo.  558.     Assignee  in  2  Dr.  &  W.  31,  40. 
bankruptcy  :  Pord  v.  Olden,  8  Eq.  (c)  Ccbbett  v.  Brod;  20  Beav.  524, 

461.    Devisee  :  Oredey  ▼.  Afoudey,  628. 

4  De  G.  and  J.  78.    Heir  :  ffolman  {d)  3fetcalfe*t  tr.  2  D.  J.  S.  122. 

V.  Loynet,  4  D.  M.  G.  270. 


the  con- 
tract 
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satisfied  in  a  manner  he  cannot  object  to  at  the  time,  the 
contract  cannot  as  against  him  be  impeached  (a). 

It  appears  to  be  at  least  doubtful  whether  a  contract 
can  be  set  aside  on  the  ground  of  influence  exerted  on  one 
of  the  parties  by  a  stranger  to  the  contract  who  did  not 
expect  to  derive  any  benefit  from  it  (6) :  except  where  the 
contract  is  an  arrangement  between  cestuis  que  trust 
elaiming  under  the  same  disposition,  and  the  trustee  puts 
pressure  on  one  of  the  parties  to  make  concessions;^ the 
ground  in  this  case  being  the  breach  of  a  trustee's  special 
duty  to  act  impartially  (c). 

The  right  to  set  aside  a  contract  originally  voidable  on  Conflnii»* 
the  ground  of  undue  influence  may  be  lost  by  express  J|^uj^. ' 
confirmation  (d)  or  by  delay  amounting  to  proof  of  acqui-  cenoe. 
escence  (e).  But  any  subsequent  confirmation  will  be  in- 
operative if  made  in  the  same  absence  of  independent 
advice  and  assistance  which  vitiated  the  transaction  in  the 
beginning  (/).  This  has  been  strongly  stated  in  the  judg- 
ment of  the  Lords  Justices  in  Moxon  v.  Payne  (g) :  "Frauds 
or  impositions  of  the  kind  practised  in  this  case  cannot  be 
condoned  ;  the  right  to  property  acquired  by  such  means 
cannot  be  confirmed  in  this  Court  unless  there  be  full 
knowledge  of  all  the  facts,  full  knowledge  of  the  equitable 
rights  arising  out  of  those  facts,  and  an  absolute  release 
from  the  undue  influence  by  means  of  which  the  frauds 
were  practised.  To  make  a  confirmation  or  compromise 
of  any  value  in  this  Court  the  parties  must  be  at  arm's 
length,  on  equal  terms,  with  equal  knowledge,  and  with 
sufficient  advice  and  protection."     If  it  is  made  without 

(o)  Compare  Cobbett  v.  Brock',  20  (<?)  Wriffht  v.  Vanderplank,  8  D. 

Beav.  524,  with  Berdoe  v.  DawBon^  M.  G.  133,  147 ;  Turner  v.  CoUxtu, 

34  Beav.  603.     As  to  what  amounts  7  Ch.  829. 

to   notice,  Maitland  v.  BackhouK^  (/)  Savtry  v.  King,  5  H.  L.  C.  at 

16  Sim.  58  ;  Totten/iam  v.  Greeny  32  p.  664. 
L.  J.  Ch,  201.  (g)  8  Ch.  881,  886.    And  a  con- 

(b)  Bentley  v.  Mackay,  81  Beav.  firmation  will  not  be  helped  by  the 
143,  151.  On  principle  the  answer  presence  of  an  independent  adviser 
should  clearly  be  in  the  negative.  of  the  party  confirming,  if,  in  cod- 

(c)  EVIa%  v.  Barker,  7  Ch.  104.  sequence  of  the  continuing  influence 
{d)  Stump  V.  Gaby,  2  D.  M.  O.      of  the  other  party,  his  advice  is  in 

623 ;  Morie  v.  Royal,  12  Yes.  355.  fact  disregarded  :  ib. 
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knowledge  of  the  invalidity  of  the  original  transaction  it 
is  wholly  inoperative  (a).  And  delay  which  can  be 
accounted  for  as  not  unreasonable  in  all  the  circumstances 
is  no  bar  to  relief  (a).  In  short,  an  act  "the  effect  of 
which  is  to  ratify  that  which  in  justice  ought  never  to 
have  taken  place  "  ought  to  stand  only  upon  the  clearest 
evidence  (6).  The  effect  of  delay  on  the  part  of  the 
person  seeking  relief  is  also  subject  to  a  special  limitation. 
In  a  case  between  solicitor  and  client,  or  parties  standing 
in  any  other  confidential  relation,  less  weight  is  given  to 
the  lapse  of  time  than  is  due  to  it  when  no  such  relation 
subsists  (c). 

An  adoption  of  the  instrument  impeached  for  a  parti- 
cular purpose  (as  by  the  exercise  of  a  power  contained 
in  it)  may  operate  as  an  absolute  confirmation  of  the 
whole  (d). 

It  seems  that  the  presumption  of  influence  arising  from 
confidential  relations  is  not  to  be  extended  to  cases  where 
a  merely  trifling  benefit  is  conferred  (e).  This  is  more 
than  a  simple  application  of  the  maxim  De  miniviia  nan 
curat  lex,  for  the  transaction  brought  in  question  might 
be  in  itself  of  great  magnitude  and  importance,  though 
the  advantage  gained  by  one  party  over  the  other  were 
not  large.  Indeed  the  case  to  which  this  principle  seems 
most  likely  to  be  applicable  is  that  of  a  ti-ansaction  not  of 
a  commercial  nature,  and  on  such  a  scale  that  the  parties, 
dealing  fairly  and  deliberately,  might  choose  not  to  be 
curious  in  weighing  a  comparatively  small  balance  of 
profit  or  loss. 


(a)  Kemptan  v.  Aihhee,  10  Gfa.  15. 

(6)  Morae  v.  Royal,  12  Yes.  at 
p.  874. 

(c)  Oredey  y,  Motui€y,iDeG.kJ, 
78, 96.  But  even  in  a  case  between 
BoUdtor    and    client    a   delay    of 


eighteen  years  has  been  held  fatal : 
Champion  v.  Rigby,  1  Russ.  k  M. 
539. 

{d)  JarraU  v.  Aldam,  9  Eq.  463. 

\e)  Per  Turner,  L.  J.  Rhode*  y. 
Bate,  1  Ch.  at  p.  258. 
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CHAPTER  XII. 
Agreements  op  Imperfect  Obligation. 

Under  this  head  we  propose  to  deal  with  topics  of  a  Nature  of 
miscellaneous  kind  as  regards  their  subject-matter,  and  ™w. 
forming  anomalies   in  the  general  law   of  contract,  but  *»<>"■• 
presenting  in  those  anomalies  some  remarkable  uniformi- 
ties and  analogies  of  their  own  which,  so  far  as  we  know, 
have  not  hitherto  been  brought  into  a  single  view. 

Between  contracts  which  can  be  actively  enforced  by  the 
persons  entitled  to  the  benefit  of  them,  and  agreements  or 
promises  which  are  not  recognized  aa  having  any  legal 
effect  at  all,  there  is  another  class  of  agreements  which 
though  they  confer  no  right  of  action  are  yet  recognized 
by  the  law  for  other  purposes.  These  may  be  called 
agreements  of  imperfect  obligation.  Some  writers  (as 
Pothier)  speak  of  imperfect  obligations  in  the  sense  of 
purely  moral  duties  which  are  wholly  without  the  scope 
of  law :  and  what  we  here  call  Imperfect  Obligations  are 
in  the  civil  law  technically  called  Natural  Obligations. 
But  this  term,  the  use  of  which  in  Soman  law  is  intimately 
connected  with  the  distinction  between  iu8  civile  and  itbs 
gentiv/m  (a),  would  in  English  be  inappropriate  and 
possibly  misleading. 

Where  there  is  a  perfect  obligation,  there   is  a  right  How  pro- 
coupled  with  a  remedy,  i,e.  an  appropriate  process  of  law 

(a)  Savigny,  Obi.  1.  22,  sqq.   For      law  see  Prof.  Moirhead's  note  on 
a  fumniary  statement  of  the  effects      GaL  3.  119  a. 
of  a  nattual  obligation  in  Ronuui 

RB 
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by  which  the  authority  of  a  competent  court  can  be  set  in 
motion  to  enforce  the  right. 

Where  there  is  an  imperfect  obligation,  there  is  a  right 
without  a  remedy.  This  is  an  abnormal  state  of  things, 
making  an  exception  whenever  it  occurs  to  the  general 
law  expressed  in  the  maxim  Ubi  iu8  ibi  remediuTa.  And 
it  can  be  produced  only  by  the  operation  of  some  special 
rule  of  positive  law  (a).  Such  rules  may  operate  in  the 
following  ways  to  produce  an  imperfect  obligation : 

1.  By  way  of  condition  subsequent,  taking  away  a 
remedy  which  once  existed. 

2.  By  imposing  special  conditions  as  precedent  to  the 
existence  of  the  remedy. 

3.  By  excluding  any  remedy  altogether. 

We  shall  now  endeavour  to  show  what  are  the  effects 
of  an  imperfect  obligation  in  these  three  classes  of  cases. 

1.  Remedy  1,  Under  the  first  head  we  have  to  notice  the  operation 
Siltutee  of  ^^  ^^  Statutes  of  Limitation,  so  far  as  it  illustrates  the 
Limitft-  present  subject  (6).  The  statute  of  limitation  of  James  I. 
(21  Jac.  1,  c.  16,  &  S)  enacts  that  the  actions  therein 
enumerated — which,  with  an  exception  since  repealed,  com- 
prise all  actions  on  simple  contracts  (c) — ''  shall  be  com- 
menced and  sued"  within  six  years  after  the  cause  of 
action,  and  not  after.  By  the  modem  statute  3  &  4 
Wm.  4,  c.  42,  s.  3  (d),  following  the  presumption  of  satis- 


(a)  It  was  onoe  held  that  a  purely 
moral  obligation  might  give  rise  to 
an  inchoate  right  which  could  be 
made  binding  and  enforceable  by  an 
express  proxnise.  And  if  this  were 
BO  the  statement  in  the  text  would 
not  be  correct :  but  the  modem 
authorities  disallow  such  a  doctrine. 
See  2  Wms.  Saund.  428;  supra, 
p.  186. 

(&)  Debts  contracted  by  an  infant 
are  often  compared  to  debts  barred 
by  the  statutes  of  limitation:  and 
the  comparison  is  just  to  this  extent^ 
that  at  common  law  they  mifi^ht  be 
rendered  enforceable  in  much  the 


same  manner,  and  practically  the 
authorities  are  interchangeable  on 
this  point.  But  an  infant's  contract 
is  in  its  inception  not  of  imperfect 
obligation,  but  simply  ▼oidabieb 

(c)  As  to  the  extent  to  which 
the  statute  applies  to  proceedings 
in  equity  see'  £nox  v.  Oyc,  L.  K. 
5  H.  L.  656. 

(d)  This  section  is  not  affected  by 
the  Real  Property  Limitation  Act, 
1874,  except  that  proceedings  to 
recover  rent  or  money  charged  on 
land  will  have  to  be  taken  witldn 
twelve  years  :  37  &  88  Vict  c  57, 

SB.  1,  8. 
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faction  after  the  lapse  of  twenty  years  which  already 
obtained  in  practice  (a),  it  is  enacted  that  (inter  alia)  all 
actions  of  covenant  or  debt  upon  any  bond  or  other 
speciality  "  shall  be  commenced  and  sued  **  within  twenty 
years  of  the  cause  of  action.  We  need  not  stop  to  consider 
the  exceptions  for  disability,  or  the  rules  as  to  the  time 
from  which  the  statutes  begin  to  run:  for  the  object 
throughout  this  chapter  will  not  be  to  define  to  what 
cases  and  under  what  conditions  the  laws  under  considera- 
tion apply,  when  that  is  abundantly  dotie  in  other  treatises, 
but  to  observe  the  general  results  which  follow  when 
they  do  apply. 

Now  there  is  nothing  in  these  statutes  to  extinguish  an  '^^  "K^^ 
obligation  once  created.  The  party  who  neglects  to  en- 
force his  right  by  action  cannot  insist  upon  so  enforcing  it 
after  a  certain  tima  But  the  right  itself  is  not  gone.  It 
is  not  correct  even  to  say  without  qualification  that  there 
is  no  right  to  sue,  for  the  protection  given  by  the  statutes 
is  of  no  avail  to  a  defendant  unless  he  expressly  claims  it 
Serjeant  Williams,  after  noticing  the  earlier  conflicts  of 
opinion  on  this  point,  and  some  unsatisfactory  reasons 
given  at  different  times  for  the  rule  which  has  prevailed, 
concludes  the  true  reason  to  be  that  "the  Statute  of 
Limitations  admits  the  cause  or  consideration  of  the  action 
still  existing,  and  merely  discharges  the  defendant  from 
the  remedy ''  (&).  This  alone  shows  that  an  imperfect 
obligation  subsists  between  the  parties  after  the  titne  of 
limitation  has  run  out.  In  the  case  of  unliquidated  de* 
mands  that  obligation  is  practically  inoperative,  since 
an  unliquidated  demand  cannot  be  rendered  certain 
except  by  action  or  an  express  agreement  founded  on 
the  relinquishment  of  an  existing  remedy.  But  in  the 
case  of  a  liquidated  debt  the  continued  existence  of  the 

(a)  Bac.  Abr.  5.  226  (Limitatiofn  p.  878, 14  L.  J.  Q.  B.  at  p,  838,  on 

D.  1);  Roddam  ▼.  Morley,  1  De  G.  the  technical  effect  of  a  plea  of  the 

&  J.  17.  statute.    It   is  presumed   that  the 

{b)  2    Wms.    Sannd.    163  ;     cp.  rule  oontinnei  under  the  new  pnio* 

Scturpdlim  v.  AUketoUt  7  Q.  B.  at  tioe. 

EB2 
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debt  after  the  loss  of  the  remedy  by  action  may  have 
Results,  other  important  etfects.  Although  the  creditor  cannot 
rights^of  enforce  payment  by  direct  process  of  law,  he  is  not  the 
creditor  ^  less  entitled  to  use  any  other  means  of  obtaining  it  which 
he  might  lawfully  have  used  before.  Thus  if  he  has  a 
lien  on  goods  of  the  debtor  for  a  general  account,  he 
may  hold  the  goods  for  a  debt  barred  by  the  statute  (a). 
And  any  lien  or  express  security  he  may  have  for  the 
particular  debt  remains  valid  (6).  If  the  debtor  pays 
money  to  him  without  directing  appropriation  of  it  to 
any  particular  debt,  he  may  appropriate  it  to  satisfy  a 
debt  of  this  kind  (o):  much  more  is  he  entitled  to  keep  the 
money  if  the  debtor  pays  it  on  account  of  the  particular 
debt,  but  not  knowing,  whether  by  ignorance  of  fact  or  of 
law,  that  the  creditor  has  lost  his  remedy.  So  an  executor 
may  retain  out  of  a  legacy  a  barred  debt  owing  from  the 
legatee  to  the  testator  (d).  He  may  also  retain  out  of  the 
estate  such  a  debt  due  from  the  testator  to  himself:  and 
he  may  pay  the  testator's  barred  debts  to  other  persons  (e) : 
and  this  even  if  the  personal  estate  is  insufficient  (/).  But 
though  a  creditor  may  retain  a  barred  debt  if  he  can,  he 
may  not  resist  another  claim  of  the  debtor  against  him  by 
a  set-off  of  the  barred  debt:  for  the  right  of  set-off  is 
statutory,  and  introduced  merely  to  prevent  cross  actions, 
80  that  a  claim  pleaded  by  way  of  set-off  is  subject  to  be 
defeated  in  any  way  in  which  it  could  be  defeated  if  made 
by  action  (g).  This  reason  applies  equally  to  all  other 
cases  of  imperfect  obligations.  Herein  our  law  differs 
from  the  Roman,  in  which  compensatio  did  not  depend  on 
any  positive  enactment,  but  was  an  equitable  right  derived 
from  the  iu8  gentiv/m. 

{a)  spears  v.  JlarUy,  8  Bap.  81.  689 ;  cp.  Ron  v.  Ootdd,  15  Beav.  189. 

(b)  Higgins  v.  SeoU,  2  B.  &  Ad.  (e)  JfUl  v.  WafJcfr,  4  K  &  J.  166, 
413  ;    Seoffer   v.   Aston,  26   L.   J.  StakUchmidt  y.  Lett,  1  Sm.  &  G. 
Ch.  809  (on  the  statute  of   8  A;  4  415. 
Wm.  4).  (/)  Lomn  v.  Rumney,  4  Eq.  451. 

(c)  MiJU  y.  Poshes,  5  Bing.  N.  C.  (pr)  The  defence  of  set-off  mnst 
455,  N(isk  V.  Hodgson,  6  D.  M.  Gr.  be  apeciallj  met  by  replying  the 
474.  statute  of  lunitation,  see  1  Wins. 

{d)  Courtenay  v.  WiUiams,  8  Ha.      Saund.  431. 
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Again,  the  creditor's  lost  remedy  may  be  revived  by  the  Acknow- 
act  of  the  debtor.  The  decisions  on  the  statute  of  James  I.  \fj  debtor, 
have  established  that  a  renewed  promise  to  pay,  or  an 
acknowledgment  from  which  a  promise  can  be  inferred, 
excludes  the  operation  of  the  statute.  It  was  formerly 
held  that  the  statute  rested  wholly  on  a  presumption  of 
payment,  and  therefore  that  any  acknowledgment  of  the 
debt  being  unpaid,  even  though  coupled  with  a  refusal  to 
pay,  was  sufficient.  But  this  opinion  has  long  since  been 
overruled  (a).  The  rule  has  been  explained  thus.  It  is 
settled  law  that  a  state  of  facts  on  which  there  is  an  exist- 
ing and  complete  legal  liability  is  of  itself  no  ground  for  a 
fresh  promise  to  satisfy  the  same  liability :  thus  an  express 
promise  to  pay  the  sum  due  on  an  account  stated  creates 
no  new  cause  of  action,  there  being  already  in  contempla- 
tion of  law  a  promise  to  pay  on  request  (&).  But  in  the 
case  of  a  barred  debt  this  reason  for  a  new  promise  being 
inoperative  does  not  exist:  the  original  remedy  is  gone, 
while  the  original  consideration  remains  as  a  sufficient 
foundation  for  a  subsequent  promise.  Since  the  acknow- 
ledgment operates,  according  to  the  modem  view,  as  a  new 
promise,  it  is  not  effectual  unless  made  before  the  com- 
mencement of  the  action  (c). 

The  modem  law  has  been  concisely  ssated  by  Mellish,  What  is 
L.J. :  "There  must  be  one  of  three  things  to  take  thcaotnow- 
case  out  of  the  statute.     Either  there  must  be  an  acknow-  i«dgmea^ 
ledgment  of  the  debt,  from  which  a  promise  to  pay  is  to 
be  implied ;  or  secondly,  there  must  be  an  unconditional 
promise  to  pay  the  debt ;  or  thirdly,  there  must  be  a  con- 
ditional promise  to  pay  the  debt,  and  evidence  that  the 
condition  has  been  performed  "  (d).     The  promise  must  be 

(a)  2  Wms.  Sannd.  183,  184.  is  wholly  past,  and  therefore  Inisnffi- 

(6)  HopkmB  ▼.  Logaiif  5  M.  A;  W.  cient  according  to  modem  doctrine. 

24 ;  for  another  instance  nee  Deacon  See  p.  188  above. 

V.  Gridley,  15  C.  B.  295,  24  L.  J.  {d)  MitchdCi  claim,  6   Ch.  at  p. 

C.  P.  17.  828.     And  see  WVJby  v.  Elgee,  L.  K. 

(c)  Batemnn  v.  Pinder,   3   Q.  B.  10  C.  P.  407;  Ckatemare  v.  Turner 

574,  11  L.  J.  Q.  B.  281.     Bnt  the  (Ex.  Ch.),  L.  R.  10  Q.  R  500,  500, 

explanation  is  not  satiKfying,  since  510,  520,  and  the  later  case  of  ilfeyer* 

the  consideration  for  the  new  promise  hoffy.  Frd/Uich,  3  C.  P.  D.  338,  in 
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to  pay  the  debt  as  ex  ddnto  iustUiae  ;  a  promise  to  pay 
as  a  debt  of  hoTumr  is  insufBcient^  as  it  excludes  the 
admission  of  legal  liability  (a).  When  the  promise  is  im- 
plied, it  must  be  as  an  inference  of  fact,  not  of  law;  the 
payment  of  interest  under  compulsion  of  law  does  not 
imply  any  promise  to  pay  the  principal  (6). 

The  acknowledgment  or  promise,  if  express,  must  be  in 
writing  and  signed  by  the  debtor  (9  Geo.  4,  a  14,  s.  1)  or 
his  agent  duly  authorized  (Mercantile  Law  Amendment 
Act,  1856, 19  &  20  Vict  c.  97,  s.  13).     But  an  acknowledg- 
ment may  still  be  implied  from  the  payment  of  interest,  or 
of  part  of  the  principal  on  account  of  the  whole,  without 
any  admission  in  writing  (c). 
Statotory       The  more  recent  statute  which  limits  the  time  for  suing 
f^^^    on  contracts  by  specialty  contains  an  express  proviso  as  to 
knowledg-  acknowledgment  and  part  payment  (3  &  4  Wm.  4,  a  42, 
■peciAlty    8.  5)  (d).    The  cases  as  to  acknowledgment^  &c.  under  the 
^*^        statute  of  James,  and  Lord  Tenterden's  Act,  are  not  applic- 
able to  this  proviso.     Here  the  operation  of  the  acknow- 
ledgment is  independent  of  any  new  promise  to  pay,  and 
the  action  in  which  the  acknowledgment  is  to  be  operative 
must  be  founded  on  the  original  obligation  alone  {e). 
Stot  of  The  Act  for  the  Limitation  of  Actions  and  Suits  relating 

M  to*J!^°  to  Eeal  Property  (3  &  4  Wm.  4,  c.  27)  does  not  only  bar 
P''<T>«rty-   the  remedy,  but  extinguishes  the  right  at  the  end  of  the 
well  as       period  of  limitation :  (s.  34,  see  Dart  Y.  &  R  402).     It  is 
je^^y      therefore  unconnected  with  our  present  subject, 
away.  ■\i^e  have  seen  that  by  the  operation  of  the  statutes  of 

statutes  of  limitation  applicable  to  contracts  the  right  itself  is  not 
limitation,  destroyed,  but  only  the  conditions  of  enforcing  it  are 
analogoas  affected.     The  law  of  limitation  is  a  law  relating  not  to  the 

*^  ^        G.  A.,  4  G.  P.  D.  68,  which  also  (6)  Mwrgan  v.  RowUmdi,  L.  R  7 

show  how  much  difficulty  there  may  Q.  B.  493,  498. 

be  in  determining  in  a  particular  (c)  2  Wms.  Saund.  181, 187,  see 

case  whether  there  has  been  an  un-  also  the  notes  to  WkUctymb  v.  Whii' 

conditional    promise ;    Quincey    v.  ing,  1  Sm.  L.  G. 

Sharpe,  1  Ex.  D.  272,  Sheet  v.  Lind-  (rf)  See  Pean  v.  Laing,  12  Eq.  41. 

say,  2  Ex.  D.  314.  (e)  Roddam  v.  Modey,  1  De  G. 

(a)  Maccord  v.  Othome,  1  C.  P.  D.  k  J.   1,  opinion  of  Williams  and 

569  (on  Lord  Tenterden's  Act).  Growder,  J  J.  at  p.  15. 
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substance  of  the  cause  of  action,  but  to  procedure.    Hence  ^^^  . 
follows  a  consequence  which  is  important  in  private  inter-  theremedy 
national  law,  namely  that  these  enactments  belong  to  the  ^^^ 
lex  fori,  not  to  the  leaf  contractv^,  and  are  binding  on  all  part  of 
persons  who  seek  their  remedy  in  the  courts  of  this  country.      ^^*^ 
A  suitor  in  an  English  court  must  sue  within  the  time 
limited  by  the  English  statute,  though  the  cause  of  action 
may  have  arisen -in  a  country  where  a  longer  time  is 
allowed  (a).     Conversely,  an  action  brought  in  an  English 
court  within  the  English  period  of  limitation  is  maintain- 
able although  a  shorter  period  limited  by  the  law  of  the 
place  where  the  contract  was  made  has  elapsed,  even  if  a 
competent  court  of  that  place  has  given  judgment  in  favour 
of  the  defendant  on  the  ground  of  such  period  having 
expired  (b).    And  for  this  purpose  a  document  under  seal 
has  been  treated  by  an  English  court  as  creating  a  specialty 
debt,  though  made  in  a  country  where  our  distinction 
between  simple  contract  and  specialty  debts  does  not  exist, 
and  more  than  six  years  before  action  brought  (c). 

The  House  of  Lords,  as  a  Scotch  court  of  appeal,  has 
had  to  decide  a  similar  question  as  between  the  law  of 
Scotland  and  the  law  of  France.  It  was  held  that  the 
Scottish  law  of  prescription  applied  to  an  action  brought 
in  Scotland  on  a  bill  of  exchange  drawn  and  accepted  in 
France,  the  right  of  action  on  which  in  France  had  been 
saved  by  judicial  proceedings  there  (d).  In  the  case  where 
the  shorter  of  the  two  periods  of  limitation  is  that  allowed 
by  the  foreign  law  governing  the  substance  of  the  contract. 


(a)  Britiih  Linen  Co.  v.  Drwnmond, 
10  B.  &  O.  908. 

(6)  JIuber  y.  Steiner,  2  Bing.  N.  C. 
202  (debt  barred  by  French  law) : 
Harris  v.  QuiMj  L.  R.  4  Q.  B.  653 
(debt  baired  by  Manx  law) :  in  the 
latter  case  Codcbnm,  C.  J.  expressed 
some  doubt  as  to  the  principle,  ad- 
mitting however  that  the  rule  was 
settled  by  authority  :  Savigny  too 
(Syst  8.  273)  is  for  applying  that 
law  which  governs  the  suhatance  of 
the  contract. 


(c)  Alliance  Bank  of  Simla  v. 
Carey,  6  C.  P.  D.  429  (a  bond  exe^ 
cuted  in  British  India).  Possibly 
the  use  by  British  subjects  of  an 
English  form,  unmeaning  at  the 
place  of  execution,  may  justify  the 
inference  that  they  at  the  time  in- 
tended the  document  to  operate  as 
an  English  deed.  Otherwise  the  de- 
cision seems  not  easy  to  support. 

{d)  Don  V.  Lippmannj  5  CI.  ft  F.  1. 
See  also  2  Wms.  Saund.  899. 
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and  that  period  has  elapsed,  it  is  of  course  necessary  to 
ascertain  that  the  foreign  law  is  analogous  to  our  own  in 
its  operation,  and  merely  takes  away  the  remedy  without 
making  the  contract  void  at  the  end  of  the  time  of  pre- 
scription. But  it  is  considered  that  an  actual  destruction 
of  the  right  would  be  so  inconvenient  and  unreasonable 
that  it  may  almost  be  presumed  that  such  is  not  the 
operation  of  the  law  of  any  civilized  state;  and  the 
English  courts  would  not  pat  such  a  construction  on 
the  foreign  law  unless  compelled  so  to  do  by  very  strong 
evidence  (a). 

We  shall  presently  see  that  analogous  questions  con- 
cerning the  lex  fori  may  arise  in  other  cases  of  imperfect 
obligations. 

2.  Condi-  2.  Under  the  second  head  fall  the  cases  of  particular 
cedent  to  classes  of  Contracts  where  the  law  requires  particular  acts 
A™^t  te  ^  ^  done  by  the  parties  or  one  of  them  (in  respect  of  the 
of  Frauds,  form  of  the  contract  or  otherwise)  as  conditions  precedent 
"*  '  to  the  contract  being  recognized  as  enforceable. 

A.  The  most  important  of  the  enactments  thus  imposing 
special  conditions  on  contracts  is  the  fourth  section  of  the 
Statute  of  Frauds  (29  Car.  2,  c.  3). 

The  fourth  section  enacts  that  after  the  date  there  men- 
tioned 

''no  action  shall  be  brought  whereby  to  chaige  any  executor  or 
administrator  upon  any  special  promise  to  answer  damages  out  of  his 
own  estate ;  or  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriages  of  another 
person ;  or  to  charge  any  person  upon  any  agreement  made  upon 
consideration  of  marriage ;  or  upon  any  contract  or  sale  of  lands^ 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning  them ; 
or  upon  any  agreement  that  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof;  unless  the  agreement  upon 
which  such  action  shall  be  brought  or  some  memorandum  or  note 
thereof  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith  or  some  other  peruon  thereunto  by  him  lawfully  authorized." 

(a)    Huber   v.    SteitieTf    2    Bing.      French  law  of  prescription  the  right 
N.  C.  202,  where  it   was   in  vain      was  absolutely  extinguished. 
Attempted  to    show    that   by   the 
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The  effect  of  the  17th  section  (16th  m  the  Revised 
Statutes)  is  generally  understood  to  be  different.  It  does 
not  only  prevent  contracts  for  the  sale  of  goods  of  the 
value  of  lOL  or  upwards  (Lord  Tenterden's  Act,  9  Geo.  4, 
c.  14,  8.  7,  has  the  effect  of  substituting  "value"  for 
"  price  ")  (a)  from  being  sued  upon  except  under  the  con- 
ditions specified,  but  enacts  that  they  shall  not "  be  allowed 
to  be  good  " :  and,  although  it  has  never  been  actually  so 
decided,  it  is  the  accepted  opinion  in  this  country  that 
where  the  conditions  are  not  satisfied  the  agreement  is 
absolutely  void  as  against  the  party  who  has  not  signed  (b). 
The  cases  of  part  acceptance  of  the  goods  or  part  payment 
of  the  price  are  expressly  provided  for,  either  of  these 
having  the  same  effect  as  a  duly  made  memorandum  in 
writing  (c). 

We  now  return  to  the  fourth  section.     For  the  sake  of  Effect  of 
brevity  we  shall  use  the  term  "  informal  agreement "  to  TOme^timo 
signify  any  agreement  which  comes  within  this  section  and  notaettled. 
does  not  comply  with  its  requirements. 

For  some  time  it  was  not  fully  settled  what  was  the 
effect  of  this  enactment  on  informal  agreements.  There 
was  some  authority  for  saying  it  made  them  void.  It  was 
never  held  necessary  in  the  courts  of  law  for  a  defendant 
sued   on  an   informal  agreement  to  plead    the    statute 


(a)  Barman y.  Reeve,  IS C.B,5S7f 
596  ;  26  L.  J.  C.  P.  267. 

(6)  Where  one  party  has  signed 
and  the  other  not,  the  contract  is 
said  to  be  good  or  not  at  the  election 
of  the  party  who  has  not  signed — 
i.e,  he  may  sue  the  other  who  has 
signed,  though  the  other  cannot  sue 
him.  Benjamin  on  Sale,  188.  This 
ia  also  the  case  nnder  s.  4 :  Laythoarp 
T.  Bryant. 

(e)  The  distinction  between  the 
two  sections  is  pointedly  taken  in 
Laythoarp  v.  Bryant,  2  Bing.  N.  C. 
736,  747,  and  Leroux  v.  Brovm,  12 
C.  B.  801,  824,  826.  A  recent 
American  writer  (9  Am.  Law  Rev. 
436)  has  ingeniously  maintained  tbat 
8. 1 7  is  only  a  law  of  procedure.     His 


strongest  authority  is  Bailey  v.  Sweet- 
ing,  9  C.  B.  N.  S.  843,  869,  80  L.  J. 
C.  P.  160,  164,  where  Williams,  J. 
certainly  showed  an  inclination  to 
that  view.  The  decision  itself  ia 
that  when  oncj  the  statute  is  satisfied 
the  contract  is  referred  to  the  date, 
not  of  the  memorandum  or  other  act, 
but  of  the  verbal  agreement.  Neither 
this,  however,  nor  any  other  case 
dted  by  the  writer  in  question, 
seema  to  go  far  enough  to  support 
hiB  contention.  See  too  Coombt  v. 
Brietol  <t-  £xeter  By,  Co,,  3  H.  &  N. 
510,  27  L.  J.  Ex.  401,  showing  that 
the  operation  of  s.  17  ia  not  confined, 
to  actions  on  the  contract  ittself,  but 
affects  rights  of  property  as  against 
third  persons. 
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specially,  as  in  the  case  of  the  statutes  of  limitation :  and 
it  h£U3  been  held  (before  the  C.  L.  P.  Act)  that  a  special 
plea  was  not  only  unnecessary  but  bad  as  an  ''ai^mentative 
denial ''  of  the  contract  declared  upon  (a).  Moreover  an 
action  cannot  be  maintained  when,  although  it  is  not 
brought  to  enforce  any  right  ex  contractu,  the  right  which 
is  the  foundation  of  the  plaintiff's  claim  depends  on  an 
informal  agreement.  In  Carrington  v.  Roots  (b)  the 
plaintiff  sued  in  trespass  for  seizing  his  horse  and  cart : 
the  defendant  pleaded  that  they  were  incumbering  and 
doing  damage  on  his  ground  :  the  plaintiff  replied  a  verbal 
agreement  that  the  defendant  should  sell  the  crop  and 
grass  growing  there  to  the  plaintiff,  and  that  the  plaintiff 
might  enter  with  his  horse  and  cart  to  take  them.  It  was 
held  that  this  agreement  was  for  the  sale  of  an  interest  in 
land  within  s.  4,  and  that  the  plaintiff  could  not  set  it  up, 
though  it  might  have  been  available,  as  a  licence  only,  in 
answer  to  an  action  for  trespass  (c).  Both  here  and  in  the 
later  case  of  Reade  v.  Lamh  above  cited  the  judges  said 
distinctly  enough  that  informal  agreements  were  not  only 
not  enforceable  but  void.  And  so  Sir  W.  Grant  appears 
to  have  thought  in  RandaU  v.  Morgan  (cZ).  These  dicta 
are  not  consistent  with  the  decisions  to  be  presently  men- 
tioned in  which  the  existence  of  an  imperfect  obligation  is 
implied.  And  there  had  also  been  judicial  expressions  of 
opinion  the  other  way.  But  it  is  not  necessary  to  notice 
these,  for  the  point  was  expressly  decided  by  the  Court  of 
Common  Pleas  in  Leroux  v.  Brown  (e),  where  the  earlier 
Decision  dicta  are  also  considered.  The  action  was  on  a  contract 
V.  B^iwn:  ^^^  ^^  ^  performed  within  one  year,  and  made  in  France, 


(<i)  Reade  v.  Lamb,  6  Ex.  180,  20  without  further   repetition  at   any 

L.  J.  Ex.  161.     Since  the  Judicature  subsequent  stage  of  the  proceedings : 

Acts  the  defence  of  the  statute  must  id. 

always  be  distinctly  raised  on  the  (6)  2  M.  &  W.  248. 

pleadings.    Order  XIX.  r.  23.    As  (e)  Cp.    Oro^  v.   WadswortK,   6 

to  the  former  practice  in  equity  see  East,  602. 

Joknasaon  v.  B&nhote  (0.  A.),  2  Ch.  (d)  12  Yes.  at  p.  7S. 

D.  298.     Once  properly  raised  {e.^,  {e)  12  C.  B.  801,  22  L.  J.  C.  P.  1. 
by  demurrer)  the  defence  is  available 
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where  by  the  French  law  the  plaintifiF  might  have  sued  on  agreement 
it  For  the  plaintifiF  it  was  argued  that  s.  4  of  the  Statute  ^^t  only 
of  Frauds  applied  to  the  substance  of  the  contract,  and  ^^^  ^^■ 
therefore,  on  general  principles  of  private  international 
law,  did  not  affect  contracts  which  were  made  out  of  Eng- 
land, and  which  as  to  their  substance  were  to  be  governed 
by  the  law  of  the  place  where  they  were  made.  But  for 
the  defendant  it  was  answered  that  this  enactment,  like 
the  Statute  of  Limitation,  only  afifected  the  remedy,  and 
was  therefore  a  law  of  the  procedure  of  the  English  courts, 
and  as  such  binding  on  all  suitors  who  might  seek  to 
enforce  their  rights  in  those  courts :  the  agreement  might 
be  good  enough  for  any  other  purpose,  but  the  plaintifiT 
could  not  sue  on  it  in  England.  And  this  view  was 
adopted  by  the  Court.  Jervis,  C.  J.  said :  "  The  statute  in 
this  part  of  it  does  not  say  that  unless  those  requisites  are 
complied  with  the  cordract  shall  he  void,  but  merely  that 
no  action  ahaU  be  brought  upon  it.  .  .  .  The  fourth 
section  relates  only  to  the  procedure  and  not  to  the  right 
and  validity  of  the  contract  itself."  It  will  be  observed 
that  the  plaintifiT  was  here  in  the  curious  position  of 
contending,  in  order  to  support  his  right  to  recover  on -a 
contract  made  in  France,  that  it  would  have  been  absolutely 
void  if  made  in  England  (a).  The  decision  in  Leroux  v. 
Brown,  at  least  taken  together  with  the  reasoning  by 
which  it  was  arrived  at,  seems  to  involve  the  foUowing 
propositions  as  corollaries : 

(a)  A  foreign  or  colonial  court  would  enforce  an  English 
agreement,  notwithstanding  that  it  was  informal  under 
8.  4  of  the  Statute  of  Frauds,  if  it  had  the  general 
requisites  of  a  valid  contract  in  English  law,  and  was  not 
informal  according  to  the  local  law  of  procedure. 

()8)  An  English  court  would  enforce  a  foreign  agree* 
ment,  if  enforceable  by  the  foreign  law  applicable  to  thQ 

(a)  Leroux  v.  Brown  was  doubted      816.    Savignj,  Syst  8.    2/0,  aba 
hy   Willes,  J.   in    WiUiams,    app.      takes  the  opposite  view. 
Wheder,  resp.  8  C.  B.   N.  S.  299, 
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substaDce  of  the  agreement,  notwithstaDding  that  if  made 
in  England  it  would  have  been  void  under  s.  17.  (This 
would  not  be  inconsistent  with  H(ype  v.  Hope  (a),  which 
only  shows  that  English  courts  will  not  enforce  any  con- 
tract, to  whatever  law  it  should  be  referred,  which  contains 
"  any  material  provision  tending  directly  to  infringe  within 
England  the  policy  of  the  English  law : "  the  expression  of 
Turner,  L.J.,  that  a  contract  must  be  "consistent  with 
the  laws  and  policy  of  the  country  in  which  it  is  sought  to 
be  enforced ''  means,  as  appears  by  the  context,  nothing 
more  extensive.  The  agreement  there  in  question  was 
made  in  France  between  an  Englishman  and  his  wife,  and 
provided  in  effect  for  the  collusive  conduct  of  a  divorce 
suit  in  England.) 

It  was  even  argued  in  one  recent  case  that  the  words 
*'  no  action  shall  be  brought "  confine  the  operation  of  the 
statute  to  civil  process,  so  that  an  informal  agreement  for 
service  not  to  be  performed  within  a  year  might  be  en- 
forced by  criminal  process  under  the  Master  and  Servant 
Act  1867.  But  the  Court  held  that  such  a  construction 
would  be  too  unreasonable,  and  the  statute  must  mean 
that  informal  agreements  are  not  to  be  enforced  in  any 
way  (6). 

Bemiltsof       It  being  established  that  the  informal  agreements  we 

SwSmSoii  ^^®  considering  are  not  void,  it  follows  that  they  give  rise 

nndep  a.  4  to  imperfect  obligations.       We  will  now    indicate    the 

of  Fraads.  results.     We  have  seen  that  neither  the  obligation  itself, 

nor  any  right  immediately  founded  on  it,  can  be  directly 

enforced.     But  it  is  recognized  for  the  purpose  of  explaining 

anything  actually  done  in  pursuance  of  it,  and  anything 

so  done  may  in  many  cases  be  a  good  consideration  for  a 

new  obligation  on  a  subsequent  and  distinct  contract,  or  a 

(a)  8  D.  M.  6.  731,  740,  743.  the  malicioos  breaches  of  contract  in 

\h)  Bania  v.  Croialand,  L.  R.  10  particular  cases  which  are  made  sub- 

Q.  B.  97.     The  Act  is  now  repealed  stantive  offences  by  the  Conspiracy 

by  the   Employers   and  Workmen  andProtectionof  Property  Act,  1875, 

Act,  1875, 38  &  39  Vict  c.  90.     Qm.  88  &  39  Vict.  c.  86. 
whether  the  decision  be  applicable  to 


MONEY  PAID  UNDER  INFORMAL  AGREEMENT.  621 

sufficient    foundation    for    a    new   obligation    quasi    ex 
cmUrdctu. 

A.  Money  paid  under  an  informal  agreement  cannot  be  Ab  to 
recovered  back  merely  on  the  ground  of  the  agreement  ^w!^ 
not  being  enforceable.     Thus  if  a  responsibility  has  been 
assumed    and    executed    under  a  verbal   guaranty,  the 
guarantor  cannot  recover  back  the  money  paid  by  him  (a). 
So  a  purchaser  cannot  recover  a  deposit  paid  on  an  informal 
agreement  for  the  sale  of  land,  the  vendor  remaining  ready 
and  willing  to  complete  (b).    And  not  only  can  the  one 
party  keep  money  actually  paid  to  him  by  the  other,  but 
if  money  is  paid  by  A.  to  B.  in  order  to  be  paid  over  to  0. 
in  pursuance  of  an  informal  agreement  between  A.  and  C. 
which  C.  has  executed,  then  C.  can  recover  it  as  money 
received  to  his  use.     In  Ghnjffith  v.  Young  (c)  the  plaintiff 
was  the  defendant's  landlord.     The  defendant  wished  to 
assign  to  one   P.,  which   he   could  not  do   without  the 
plaintiff's  consent.     It  was  verbally  agreed  that  P.  should 
pay  the  defendant  100^.  for  goodwill,  out  of  which  the 
defendant  was  to  pay  40^.  to  the  plaintiff  for  his  consent 
to  the  assignment.     P.  knowing  of  this  agreement  paid 
the  I00{.  to  the  defendant:  it  was  held  that  the  defendant 
was  liable  to  the  plaintiff  for  401  in  an  action  for  money 
received  to  his  use.      Lord  Ellenborough  said:    "If  one 
agree  to  receive  money  for  the  use  of  another  upon  con- 
sideration executed,  however  frivolous  or  void  the  considera- 
tion might  have  been  in  respect  of  the  person  paying  the 
money,  if  indeed  it  were  not  absolutely  immoral  or  illegal, 
the  person  so  receiviug  it  cannot  be  permitted  to  gainsay 
his  having  received  it  for  the  use  of  that  other." 

On  the  same  principle,  if  on  the  faith  of  an  informal 
agreement  money  has  been  paid  in  advance  to  a  party  who 
afterwards  refuses  or  fails  to  perform  his  part  of  it,  or  has 


(a)  Shaw  v.  Woodcoeky  5  B.  &  C.  (6)  TfumoM  v.  Brovmy  1  Q.  B.  D. 

73,  83,  84.   Cp.  8w€€t  v.  Zee,  3  M.  &      714. 
Gr.  452.  (c)  12  Eaat,  618. 
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been  expended  on  his  aooount^  it  is  conceived  that  proof  of 
the  agreement  may  be  admitted  to  show  what  was  in  £skct 
the  consideration  which  has  failed  (a). 

ABto  B.  The  execution  of  an  informal  agreement  may  be 

executed!  sb^^^'^  ^  &  ^^^  c^d  the  party  who  has  had  some  benefit 
firom  such  execution,  so  as  in  fact  to  get  what  he  bargained 
for,  cannot  treat  the  bargain  as  a  nullity.  Thus  the  delivery 
of  possession  under  an  informal  agreement  for  the  sale 
of  land  is  a  good  consideration  for  a  promissory  note 
for  the  balance  of  the  purchase-money  (&).  It  was  held 
in  the  case  cited  that  the  bargain  was  for  a  future  convey- 
ance, and  that  the  defendant,  who  did  not  deny  the 
plaintiffs'  allegation  that  they  were  willing  to  convey,  had 
got  all  he  bargained  for. 

The  same  holds  of  an  account  stated.  In  Cocking  v. 
WaTd(c)  there  was  an  oral  agreement  by  an  incoming  tenant 
from  year  to  year  to  pay  £100  to  the  outgoing  tenant : 
it  was  held  that  the  agreement  was  within  s.  4  of  the 
statute,  and  the  outgoing  tenant  could  not  recover  the 
£100  on  the  agreement  itself,  but  that  on  an  account 
stated  he  could. 

Again,  money  due  simply  under  an  informal  agreement 
from  the  plaintiff  to  the  defendant  cannot  of  course  be  set 
off;  but  the  performance  of  an  informal  agreement  by  the 
defendant  may  be  good  as  an  accord  and  satisfaction.  In 
Lavery  v.  Turley  (d)  the  plaintiff  sued  for  goods  sold,  &o. : 
the  defendant  pleaded  an  equitable  plea  showing  that  in 
pursuance  of  an  agreement  between  the  parties  (which 
turned  out  to  be  verbal)  the  defendant  had  given  up  to  the 
plaintiff  possession  of  a  house  and  premises  in  satisfaction 
of  the  causes  of  action  sued  upon.  The  plea  was  held 
good,  and  it  seems  it  was  good  enough  at  law  (per  Bram- 
well  and  Channell,  BB).  Pollock,  C.B.  said :  "  It  is  pleaded 

(a)  See  PuWrook  v.  Lav>et,  1  Q.  245. 

B.  D.  284.  ((Q  6  H.  &  N.  289,  30  L.  J.  Ex. 

(6)  Jones  v.  Jones,  6  M.  &  W.  84.  49, 
(c)  1  C.  B.  858,  15  L.  J.  0.  P. 
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as  a  fact  that  the  defendant  performed  the  agreement  and 
the  plaintiff  accepted  such  performance  in  satisfaction. 
The  objection  that  the  agreement  was  not  in  writing  is 
got  rid  of.  The  fourth  section  of  the  Statute  of  Frauds 
does  not  exclude  unwritten  proof  in  the  case  of  executed 
contracts "  (a).  This  of  course  does  not  mean  that  the 
agreement  itself  can  in  any  case  be  sued  upon  (a). 

C.  It  is  a  well-known  doctrine  of  equity  that  one  who  A*to P*^ 
has  partly  performed  an  informal  agreement  is  entitled  to  uioe  in 
and  can  sue  for  a  specific  performance  at  the  hands  of  the  ®^^*y" 
other  party,  if  the  acts  of  part  performance  have  been  done 
on  the  faith  of  an  existing  agreement,  and  have  been  of 
such  a  kind  that  the  parties  cannot  be  restored  to  their 
original  position.     This  seems  to  be  the  real  meaning  of 
the  distinctions  as  to  what  is  or  is  not  a  sufficient  part  per- 
formance (b).     The  statement  of  the  law  in  one  m6dem 
case  (c),  where  payment  of  increased  rent  by  a  yearly 
tenant  was  held   a    sufficient    part    performance  of    an 
agreement   for  a  lease,  is   difficult    to    explain  on  this 
principle,  but  is  also  difficult  to  reconcile  with  the  settled 
rule  that  in  the  case  of  an  agreement  for  sale  payment  of 
even  the  whole  purchase-money  will  not  do.    The  true 
ground  of  the  decision,  on  which  it  may  well  stand,  seems 
however  to  be  this :  the  part  performance  consists  not  in 
the   payment  itself,   but  in  a  possession   which,  though 
continuous  in  time  with  the  old  possession  of  the  plaintiff 
as  yearly  tenant,  is  in  fact  referable  to  the  new  agree- 
ment ;  and  the  payment  of  increased  rent  shows  when  the 
character  of  the  possession  was  thus  changed  (d).    This 


(a)  Cp.  Sowh  y.  Sirawbridge,  2 
C.  B.  808,  814, 15  L.  J.  C.  P.  170, 
and  remarks  on  the  dictam  there  in 
Sanderson  v.  Oraveg,  L.  &  10  Ex. 
284,  288,  241. 

(6)  See  the  authorities  ooUeoted, 
Dart  V.  &,  P.  2.  1028. 

(c)  Nunn  v,  Fabian,  1  Ch.  85. 

(d)  On  the  general  theory  of  pos- 
BOBBion   as    constituting    part  per- 


formance see  per  Jeasel,  M.  R. 
Ungley  v.  Ungtey,  5  Ch.  D.  at  p. 
890  :  "  The  reason  is  that  possession 
by  a  stranger  is  evidence  that  there 
was  some  contract,  and  is  such 
cogent  evidence  as  to  compel  the 
Court  to  admit  evidence  of  the 
terms  of  the  contract  in  order  that 
justice  may  be  done  between  the 
parties.*' 


If 
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doctrine  of  part  performance  is  not  in  direct  contradiction 
of  the  Statute  of  Frauds.  It  would  be  erroneous  to  say 
that  a  court  of  equity  accepts  proof  of  an  oral  agreement 
and  part  performance  as  a  substitute  for  the  evidence 
required  by  the  statute.  The  plaintiflTs  right  in  the  first 
instance  rests  not  on  contract  but  on  a  principle  akin 
to  estoppel;  the  defendant's  conduct  being  equivalent  to 
a  continuing  statement  to  some  such  effect  as  this  :  It  is 
true  that  our  agreement  is  not  binding  in  law^  but  you  are 
safe  as  fair  as  I  am  concerned  in  acting  as  if  it  were.  A 
man  cannot  be  allowed  to  set  up  the  legal  invalidity  of  an 
agreement  on  the  faith  of  which  he  has  induced  of  allowed 
the  other  party  to  alter  his  position  (a).  It  is  but  another 
application  of  the  same  principle  of  equity  which  is  carried 
out  in  cases  of  representation  independent  of  contract  (see 
p.  627,  below)  and  even  of  mere  acquiescence.  In  equity 
an  owner  may  be  estopped  by  acquiescence  firom  assert- 
ing his  rights,  although  there  has  not  been  any  agreement 
at  all  (6).  This  also  explains  why  the  plaintiff  must  show 
part  performance  on  his  own. side,  and  part  performance 
by  the  defendant  would  be  immaterial  (c).  When  the 
Court  is  satisfied  that  the  plaintiff  has  altered  his  position 
on  the  faith  of  an  agreement,  and  that  the  defendant 
cannot  be  heard  to  deny  the  existence  of  that  agreement, 
it  proceeds  to  ascertain  by  the  ordinary  means  what  the 
terms  of  the  agreement  were.  The  proof  of  this  is  strictly 
collateral  to  the  main  issue,  though  the  practical  result  is 
that  the  agreement  is  enforced. 

Ante-  i>.  The  case  of  an  agreement  in  consideration  of  marriage 

nuptial      presents  special  difficulties,  and  has  to  be  treated  in  an 
mente.       exceptional  manner.     This  subject  is   fully  discussed   in 

(a)  Caton  v.  CaJUm,  1  Ch.  at  p.  D.  F.  J.  33,  49. 
148,  Morphett  y.  Jones,  1  Swanst.  at  (&)  See  Ramsden  v.  Dyson,  L.  R. 
p.  181,  VaU  V.  MamiUon,  5  Ha.  at  1  H.  L.  129,  140,  168  j   Powell  v. 
p.   381 ;  accordingly  the  cases  on  Thomas,  6  Ha.  800 ;  and  the  re- 
estoppel  at  law   are  compared  by  marks  of  Fiy,  J.  in    WiUmott   ▼. 
Lord  Cranworth  in  Jorden  v.  Money,  Barber,  15  Ch.  D.  96,  105. 
5  H.  L.  C.  185,  218,  and  by  Lord  (c)  Caton  v.  Caton,  supra, 
Campbell  in  PigyoU  v.  StraUon,  1 
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Mr.  Davidson's  volume  on  settlements  (Dav.  Conv.  vol.  3, 
part  1,  appendix  No.  1,  to  which  place  the  reader  is  referred 
for  details).  It  is  thoroughly  settled  that  the  marriage 
itself  does  not  constitute  such  a  part  performance  as  to 
make  the  agreement  binding  in  equity  in  the  manner  just 
mentioned,  though  other  acts  may  have  that  effect  (a). 

The  next  question  is,  what  is  the  effect  of  a  post-nuptial  EflFect  of 
"  note  or  memorandum  "  satisfying  the  requisites  of  the  tion  by 
statute  on  an  ante-nuptial  informal  agreement  ?  ^****«ai 

The  authorities  are  not  very  clear  on  this  point.  It  is  writing, 
submitted  however  that  if  attention  be  given  to  the  actual 
decisions  rather  than  to  the  language  used  on  various 
occasions,  little  or  no  real  conflict  will  be  found.  It  is  not 
the  Statute  of  Frauds  alone  that  has  to  be  considered  in 
these  cases,  but  also  the  statute  of  13  Eliz.  c.  5,  and  the 
extensive  application  of  it  by  judicial  construction  to 
voluntary  dispositions  of  property.  Two  distinct  questions 
are  in  fact  raised :  namely  whether  an  informal  ante- 
nuptial agreement  can  after  the  marriage  be  rendered 
valid  08  against  the  promisor,  and  whether  a  post-nuptial 
settlement  can  be  made  to  relate  back  to  such  an  agree- 
ment so  as  to  be  deemed  a  settlement  made  for  valuable 
consideration  and  thus  be  rendered  valid  as  against 
creditors.  The  first  question  is  answered  in  the  aflBrm^tive  Good  as 
by  the  decision  in  Barkwm^th  v.  Young  (6).  The  case  was  J^mbor: 
decided  on  demurrer,  and  the  facts  assumed  by  the  Court  Barkworth 
on  the  case  made  by  the  plaintiff's  bill  were  to  this  effect. 
The  testator  against  whose  estate  the  suit  was  brought  had 
orally  promised  his  daughter's  husband  before  and  in  con- 
sideration of  the  marriage  that  at  his  death  she  should 
have  an  equal  share  of  his  property  with  his  other  children. 
After  the  marriage  the  testator  made  an  affidavit  in  the 
course  of  a  litigation  unconnected  with  this  agreement,  in 
which  he  incidentally  admitted  it.  It  was  held  that  the 
affidavit  was  a  sufficient   note   or  memorandum  of  the 

(a)  See  Lassenee    v.    Tiemey,    1       Pinniger,  8  D.  M.  G,  671,  676. 
Mac.  &  G.   661,    671;   Surcome  v.  (&)  4  Drew.  1. 
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agreement  within  the  Statute  of  Frands,  and  that  as  sach, 
although   subsequent  to  the   marriage^   it  rendered  the 
agreement  binding  on  the  testator. 
Bttd  M  The  second  question  is  practically  (though,  as  will  be 

BettiOT*8  ^^^t  not  quite  decisively)  answered  in  the  negative  by 
creditors:  the  almost  contemporaneous  decision  in  Warden  v. 
Jonea.  Jones  (a).  That  was  a  creditor's  suit  to  set  aside  a  post- 
nuptial settlement.  It  was  attempted  to  support  the 
settlement  as  having  been  made  pursuant  to  an  oral  ante- 
nuptial agreement.  This  agreement  was  not  referred  to 
in  the  settlement  by  any  recital  or  otherwise.  It  was  held 
both  by  Romilly,  M.  R.  and  by  Lord  Cranworth,  C.  on 
appeal,  that  the  settlement  could  not  be  supported  : 
and  Lord  Cranworth  inclined  to  think  (6)  that  if  the 
settlement  had  expressly  referred  to  the  agreement  it 
would  have  made  no  diflFerence. 

The  result  of  this  and  of  Barhworth  v.  Yov/ng  appears 
to  be  that  the  imperfect  obUgation  arising  fiom  an 
informal  ante-nuptial  agreement  can  be  made  perfect  and 
binding  as  between  the  parties  by  a  post-nuptial  note  or 
memorandum ;  but  that  the  marriage  consideration  cannot 
in  this  way  be  imported  into  a  post-nuptial  settlement 
made  in  pursuance  of  the  agreement  so  as  to  protect  it 
from  being  treated  as  a  voluntary  settlement  and  subject 
to  the  consequent  danger  of  being  set  aside  at  the  suit  of 
the  settlor's  creditors.  There  seems  to  be  no  ground  in 
either  case  for  drawing  any  distinction  between  promises 
made  by  one  of  the  persons  to  be  married  and  promises 
made  by  a  third  person  to  either  of  them.  These  doctrines 
appear  to  be  both  reasonable  in  themselves  and  not  incon- 
sistent with  one  another.  There  is  nothing  unexampled  in 
a  transaction  being  valid  as  regards  the  parties  to  it  and 
invalid  as  regards  the  rights  of  other  persons.  It  is 
difficult  to  see  why  a  writing  satisfying  the  requisites  of 
the  statute  should  in  this  case  be  deprived  of  its  effect  as 

(a)  23  Beav.  487,  2  De  G.  A;  J.  (6)   Notwithstanding  DundoM  ▼. 

76.  .   DuUm,  1  Ves.  jiin.  199. 
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against  the  party  to  be  charged  merely  by  reason  of  the 
marriage  having  taken  place  between  the  dates  of  the 
original  promise  and  of  the  writing.  On  the  other  hand 
it  is  plain  that  the  rights  of  creditors  would  be  in  serious 
danger  if  a  mere  reference  to  an  ante-nuptial  agreement, 
of  which  there  was  no  evidence  beyond  the  memory  of  the 
persons  who  for  this  purpose  would  have  a  common 
interest  in  upholding  its  existence,  were  to  be  admitted  to 
make  a  post-nuptial  settlement  unimpeachable  (a). 

There  is  yet  another  class  of  cases,   not  resting   on  Cases  of 
contract  or  agreement  at  all,  in  which  courts  of  equity  ^toppel* 
have  compelled  persons  to  make  good  the  representations  ^!^^- 
conceming  existing  facts  (6)  on  the  faith  of  which  they 
have  induced  others  to  act.     The  distinction  is  pointed 
out  by  Eomilly,   M.  R.   in   Warden  v.  Jones  (c):  and 
the  extension  of  the  doctrine  to  married  women   shows 
very  forcibly  thj^i  it  has  nothing  to  do  with  contract  or 
capacity  for  contracting :  for  a  married  woman's  interest 
in  property,  though  not  settled  to  her  separate  use,  has 
repeatedly  been  held  to  be  bound  by  this  kind  of  equitable 
estoppel  (d). 

As  already  intimated,  the  doctrine  of  part  performance 
is  in  truth  closely  connected  with  this :  though  it  is  diffi- 
cult to  reconcile  the  applications  of  that  special  doctrine 
with  the  general  rule  laid  down  by  the  House  of  Lords 
that  representations  relied  on  by  way  of  equitable  estoppel 
must  be  representations  not  of  intention  but  of  existing 
facts  (e). 


(a)  Cp.  the  remarks  of  Sir  T. 
Plumer,  M.  R.  in  BtUterrifee  v. 
FarringUm,  1  Swanst.  106,  113, 
doubting  whether  a  recital  in  a 
post-nuptial  settlement  of  ante- 
nuptial written  articles  would  of 
itself  as  against  creditors  be  suffi- 
cient evidence  of  the  existence  of 
such  articles.  And  see  May  on 
Yoltmtary  and  Fraudulent  Aliena- 
tions of  Property,  Chap.  5,  p.  346, 
$qq. 

(6)  Per  Lord  Selbome,   CUizeM* 


Bank  of  Louisiana  v.  Fint  National 
Bank  of  New  Orleans,  L.  R.  6  H.  L. 
852,  360. 

(c)  23Beav.  at  p.  493;  cp.  Yeo- 
mans  v.  WiUiams,  1  Eq.  184,  186 : 
and  see  Dav.  Conv.  3.  640-646. 

{d)  Sharpe  v.  Foy,  4  Ch.  85, 
Lush*s  trusts,  ib.  591. 

(e)  Jorden  v.  Money^  5  H.  L.  C. 
185.  We  have  had  ooeasion  to  con- 
sider this  rule  already :  see  p.  498 
above,  and  Note  L.  in  the  Ap- 
pendix. 
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in  marine 

ingurance 

Acta 

requiring^ 

stamped 

policy. 
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B.  Another  curious  and  important  instance  of  an  im- 
perfect obligation  arising  out  of  special  conditions  imposed 
on  the  formation  of  a  complete  contract  is  to  be  found  in 
the  case  of  marine  insurance.  In  practice  the  agreement 
is  concluded  between  the  parties  by  a  memorandum  called 
a  slip,  containing  the  terms  of  the  proposed  insurance  and 
initialed  by  the  underwriters  (a).  It  is  the  practice  of 
some  insurers  always  to  date  the  policy  as  of  the  date  of 
the  slip  (6).  At  common  law  the  slip  would  constitute  a 
binding  contract.  This  however  is  not  allowed  by  the 
revenue  laws.  By  the  Act  now  in  force  on  this  subject, 
30  Vict.  c.  23,  8.  7,  "  No  contract  or  agreement  for  sea 
insurance  (other  than  such  insurance  as  is  referred  to  in 
the  55th  section  of  the  Merchant  Shipping  Act  Amend- 
ment Act,  1862)  [i.e.  against  the  owners'  liability  for 
accidents  of  the  kinds  mentioned  in  s.  54  of  that  Act] 
shall  be  valid  unless  the  same  is  expressed  in  a  policy." 
And  by  s.  9  no  policy  can  be  given  in  evidence  or  admitted 
to  be  good  or  available  in  law  or  in  equity  unless  duly 
stamped.  The  part  of  the  Act  which  gives  rise  to  the 
peculiar  results  we  are  about  to  consider  is  the  7th  section. 
The  9th  section  is  in  the  same  language  as  other  revenue 
enactments  relating  to  instruments  chargeable  with  stamp 
duties  (o) :  and  like  those  enactments,  it  does  not  affect 
any  rights  or  remedies  directly,  but  only  in  an  indirect 
manner  by  establishing  an  arbitrary  rule  of  evidence. 

The  earlier  statutes  on  the  matter  now  before  us  were 
differently  worded,  and  made  every  contract  of  insurance 
"  null  and  void  to  all  intents  and  purposes  "  which  was  not 
written  on  duly  stamped  paper  or  did  not  contain  the  pre- 
scribed particulars.  (35  Geo.  3,  c.  63,  ss.  11, 14 ;  54  Geo,  3, 
c.  144,  s.  3 :  the  latter  statute  was  expressly  pointed,  as 
appears  by  the  preamble,  against  the  practice  "  of  using 
unstamped  slips  of  paper  for  contracts  or  memorandums  of 


(a)  For  the   form  of  this,   see 
L.  R.  8  Q.  B.  471,  9  Q.  B.  420. 

(b)  See  L.  R.  8  Ex.  199. 


(c)   See   the   Stamp    Act,  1870, 
88  ft  34  Vict.  c.  97,  s.  17. 
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insurance,  previously  to  the  insurance  being  made  by 
regular  stamped  policies.")  It  was  settled  on  these  statutes 
that  the  preliminary  slip  could  not  be  regarded  as  having 
any  effect  beyond  that  of  a  mere  proposal  (a) :  and  it  was 
even  held  that  the  slip  could  not  be  looked  at  by  a  court 
of  justice  for  any  purpose  whatever  (6).  The  change  in 
the  language  of'^e  existing  statute  (which  repealed  the 
earlier  enactments)  has  given  the  Courts  the  opportunity 
of  adopting  a  more  liberal  construction  without  actually 
overruling  any  former  authorities. 

Since  the  Act  of  30  Vict,  the  fact  has  been  judicially  Modem 
recognized  that  the  slip  is  in  practice  and  according  to  the  ^00^  the 
understanding  of  those  engaged  in  marine  insurance  the  "^P* 
complete  and  final  contract  between  the  parties,  fixing  the 
terms  of  the   insurance   and   the   premium,  and  neither 
party  can  without  the  a^ent  of  the  other  deviate  from 
the   terms  thus  agreed   on  without  a  breach   of  faith. 
Accordingly,  though  the  contract  expressed  in  the  slip  is 
not  valid,  that  is,  not  enforceable  at  law  or  in  equity,  it 
may  be  given  in  evidence  wherever  it  is,  though  not  valid, 
material  (c).     In  the  case  referred  to  the  slip  was  admitted  To  explain 
to  show  whether  the  intention  of  the  parties  was  to  insure  of  parties, 
goods  by  a  particular  named  ship  only,   or  by  that  in 
which  they  might  be  actually  shipped,  whatever  her  name 
might  be.     A  still  more  important  application  of  the  same  To  fix  true 
principle  was  made  in  Cm^y  v.  Patton  (d),  where  it  was  co^Lt. 
held  that  the  time  when  the  contract  is  concluded  and  the 
risk  accepted  is  the  date  of  the  slip,  at  which  time  the 
underwriter  becomes  bound  in  honour,  though  not  in  law, 
to  execute  a  formal  policy ;  that  the  Court,  when  a  duly 
stamped  policy  is  once  before  it,  may  look  to  the  slip  to 
ascertain  the  real  date  of  the  contract ;  and  therefore  that 


(a)  See  per  Willes,  J.  in  Xenot  v.  (c)   Per  Cur.   lomdes  v.  Pacijic 

Wiclcham,  L.  R.  2  H.  L.  296,  314,  Insurance   Co.  L.  R.  6  Q.  B.  674, 

Smith's  ca.  4  Gh.  611.  685,  affd.  in  Ex.  Gh.  7  Q.  B.  517. 

(5)    See    per    Blackburn,    J.    in  ((2)  L.  R.  7  Q.  B.  304,  see  further 

Fisher  v.  Liverpool  Marine  Insu^unce  b.  c  9  Q.  B.  577> 
Co.  L.  R.  8  Q.  B.  469,  474. 
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if  a  material  fact  comes  to  the  knowledge  of  the  assured 
after  the  date  of  the  slip  and  before  the  execution  of  the 
policy,  it  is  not  his  duty  either  in  honour  or  in  law  to 
disclose  it,  and  the  non-disclosure  of  it  does  not  vitiate 
the  policy.  This  holds  though  after  th€  completion  of  the 
contract  by  the  slip  a  new  term  be  added  for  the  benefit  of 
CoUatenl  the  underwriters  (a).  The  same  doctrin?"  has  been  con- 
J^^J^  sidered  and  allowed,  though  not  directly  applied,  in  other 
^«''^«'  cases.  In  Fisher  v.  Liverpool  Marine  Insurance  Co.  (b) 
the  slip  had  been  initialed  but  the  insurance  company  had 
executed  no  policy.  In  the  case  of  an  insurance  with 
private  underwriters  it  is  the  duty  of  the  broker  of  the 
assured  to  prepare  a  properly  stamped  policy  and  present 
it  for  execution.  But  in  the  case  of  a  company  the  policy 
is  prepared  by  the  company,  executed  in  the  company's 
office,  and  handed  over  to  the  assured  or  his  agent  on 
application.  It  was  held  that  there  was  no  undertaking  by 
the  company,  distinguishable  from  the  contract  of  insurance 
itself,  to  do  that  which  it  would  be  the  duty  of  a  broker  to  do 
in  the  case  of  private  underwriters;  that  the  only  agreement 
of  the  company  with  the  a^red  was  one  entire  agreement 
made  by  the  initialing  of  the  slip,  and  that  as  this  was  an 
agreement  for  sea  insurance,  the  statute  applied  and  made 
it  impossible  to  maintain  any  action  for  a  breach  of  duty 
with  regard  to  the  preparation  and  execution  of  a  policy. 
In  Morrison  v.  Universal  Marine  InsuranAX  Co,  (c),  the 
question  arose  of  the  effect  of  delivering  without  protest  a 
stamped  policy  pursuant  to  the  slip  after  the  insurers  had 
discovered  that  at  the  date  of  the  slip  a  material  fact  had 
been  concealed.  It  was  held  in  the  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court  below,  that  the 
delivery  of  the  policy  did  not  preclude  the  insurers  from 
relying  on  the  concealment,  but  that  it  was  a  question 

(a)  Luikman  v.  Northern  Maritime  J.  diM.),  affd.  in  Ex.  Ch.  9  Q.  B.  218. 

Jneuranee  Co,  L.  R.  8   C.  P.  216,  (c)  L.  R.  8  Ex.  40,  in  Ex,  Ch.  i6. 

affirmed  in  Ex.  Ch.  10  C.  P.  179.  197. 

(6)  L.  R.  8  Q.  B.  469  (Blackburn, 
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properly  left  to  the  jury  whether  they  had  or  had  not 
elected  to  abide  by  the  contract.     This  implies  not  only 
that  the  rights  of  the  parties  are  determined  at  the  date 
of  the  slip,  but  that  the  execution  of  the  stamped  policy 
afterwards  has  little  or  no  other  significance  than  that  of  a 
necessary  formality  (a).     In  the  case  of  a  mutual  marine  in-  AppUca- 
surance  association,  a  letter  by  which  the  assured  undertook  winding 
to  become  members  of  the  association  was  admitted  as  part  ^P  ^~ 
of  one  agreement  with  the  stamped  policy,  to  show  that  companies, 
the  assured  were  contributories  in  the  winding  up  of  the 
association  (6).     In  the  winding  up  of  another  such  asso- 
ciation a  member  has  been  admitted  as  a  creditor  for  the 
amount  due  on  his  policy,  though  unstamped,  when  the 
liability  was  admitted  by  entries  in  the  minute  books  of 
the   association,  which  §eem  to    have    been    considered 
equivalent  to  an  account  stated  (c). 

It  has  already  been  observed  that  the  general  revenue  Stamp^ 
laws  as  to  stamp  duties  are  on  a  different  footing.  How-  g^eraL 
ever  their  effects  may  in  one  or  two  cases  resemble  to 
some  extent  those  which  under  the  present  head  we  have 
attempted  to  exhibit  Thus  if  an.  imstamped  document 
combines  two  characters  (as,  for  instance,  if  it  purports  to 
show  both  an  account  stated  and  a  receipt)  and  if  in  one 
of  those  characters  it  requires  a  stamp,  and  in  the  other 
not,  it  may  be  given  in  evidence  in  the  second  character 
for  any  purpose  unconnected  with  the  first  (d). 

In  a  case  where  the  parties  to  an  agreement  in  writing  VariaUon 
had  afterwards  varied  its  terms  by  a  memorandum   in  g^uent 
writing,  and  the  memorandum   was   not    stamped,   the  ^^' 
plaintiff  joined  in  his  action  a  count  on  the  agreement  in  agree- 
its  original  form  and  another  on  the  agreement  as  varied:  ™^^ 
and  when  it  appeared  by  his  own  evidence  that  the  memo- 
randum did  materially  alter  the  first  agreement,  but  was 

(a)  See  the  judgment  of  Cleasby,  {d)  Mathuon  v.  Rots,  2  H.  L.  C. 

B.  in  the  Court  below,  L.  R.  8  Ex.  286,  and  see  Chitty  on  ContractA, 

at  p.  60.  125    (10th    ed.).       Op.    and    diet 

(6)  Blyth  A  Co:$  ca.  13  Eq.  520.  Whiting  to  Loomes  (0.  A.),  17  Ch. 

(c)  MaHin'B  daim,  14  Eq.  148.  D.  10. 
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unavailable  for  want  of  a  stamp,  it  was  held  that  he  could 
not  fall  back  on  the  agreement  as  it  originally  stood  (a). 
Neither  this  decision,  nor  the  earlier  authorities  on  which 
it  rested,  were  referred  to  in  Noble  v.  Ward  (b).  In  that 
case  there  was  a  substituted  agreement  which  was  void 
under  s.  17  of  the  Statute  of  Frauds:  and  it  was  held  that 
as  the  parties  had  no  intention  of  simply  rescinding  the 
former  agreement,  that  former  agreement  remained  in 
force.  The  two  cases,  if  they  can  stand  together,  must  do 
BO  by  reason  of  the, distinction  between  a  contract  the 
record  of  which  is  unavailable  for  want  of  a  stamp,  and  an 
agreement  which  is  void  from  its  inception. 

In  a  much  litigated  case  of  Evans  v.  Prothero  (c)  the 
question  arose  whether  a  document  purporting  to  be  a 
receipt  for  purchase-money  on  a  sale  of  land,  but  insuffi- 
ciently stamped  for  that  purpose,  can  be  admitted  as 
evidence  to  prove  the  existence  of  an  agreement  for  sale : 
but  the  form  in  which  it  arose  was  unfortunately  ill  suited 
for  the  attainment  of  a  final  and  satisfactory  decision.  The 
existence  of  the  agreement  was  in  issue  on  a  trial  directed 
by  the  Conrt  of  Chancery:  the  document  above  men- 
tioned was  tendered  as  proof  and  objected  to:  the  jury 
found  in  favour  of  the  agreement,  and  a  new  trial  was 
applied  for.  This  was  granted  by  Lord  Cottenham:  on 
the  second  trial  the  same  thing  happened  again:  Lc-d 
Cottenham  sent  the  case  back  to  a  third  trial,  holding  on 
each  occasion  that  the  document  was  inadmLssible.  The 
third  trial  took  the  same  course  as  the  first  and  second. 
But  the  motion  for  a  fourth  trial  came  before  Lord  St. 
Leonards,  who  took  a  contrary  view  to  Lord  Cottenham's 
and  refused  it.  The  judges  before  whom  the  applications 
came  in  the  Court  of  Chancery  in  the  first  instance,  and 


(a)  Reed  v.  Deere,  7  B.  &  C.  261. 

(b)  L.  R.  1  Ex.  117,  in  Ex.  Ch.  2 
Ex.  135  :  but  otherwise  where  the 
substituted  agreement  has  ))een 
executed  in   part;  for  this  shows 


that  the  old  one  is  gone  :  Sanderson 
V.  Graves,  L.  R,  10  Ex.  234. 

(c)  2  Mac.  &  G.  819,  1  D.  M.  G. 
672. 
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those  before  whom  the  issues  were  tried  at  Cardiff  assizes, 
were  also  divided  in  opinion.  The  point  must  therefore 
be  regarded  as  still  quite  unsettled,  though  the  analogy  of 
other  authorities  seems  to  favour  the  opinion  of  Lord  St. 
Leonards. 

C.  There  are  also  many  statutes  which  impose  special  O.  sta- 
conditions  on  the  exercise  of  particular  professions  and  coiwSions 
occupations   and   the   sale   of  particular  kinds   of  goods,  affecting 
Most  of  these,  however,  are  so  framed,  or  have  been  so  fessions, 
construed,  as  to  have  an  absolutely  prohibitory  effect,  that  *^' 
is,  not  merely  to  take  away  or  suspend  the  remedy  by 
action,  but  to  render  any  transaction  in  which  their  pro- 
visions are  disregarded  illegal  and  void.     The  principles 
applicable  to  such  cases  have  been  considered  under  the 
head  of  Unlawful  Agreements  (Ch.  VI.).     In  a  few  cases, 
however,  there  is  not  anything  to  prevent  a  right  from 
being  acquired,  or  to  extinguish  it  when  acquired,  but  only 
a  condition  on  which  the  remedy  depends.     Of  this  kind 
are  the  provisions  of  the  Act  6  &  7  Vict.  c.  73,  with 
respect  to  attorneys  and  solicitors,  and  of  the  Medical  Act, 
1858  (21  &  22  Vict.  c.  90),  with  i:f3spect  to  medical  prac- 
titioners. 

By  the  6  &  7  Vict.  c.  73,  s.  26,  extended  by  37  &  88  AttoraeyB 
Vict.  c.  68,  it  is  enacted  in  substance  that  an  attorney  or  top8.*Co8t8 
solicitor  practising  in  any  court  without  having  a  stamped  of  uncer- 


certificate  then  in  force  (as  provided  for  by  ss.  22-25,  solicitor 

how  far 
aUowed. 


and  now  23  &  24  Vict.  c.  127,  ss.  18-23)  shall   not  be**^"^^*^ 


capable  of  recovering  his  fees  for  any  business  so  done  by 
him  while  uncertificated.  This  however  does  not  make  it 
unlawful  for  the  client  to  pay  such  fees  if  he  thinks  fit, 
nor  for  the  solicitor  to  take  and  keep  them.  It  has  been 
held  that  a  defeated  party  in  an  action  who  has  to  pay  his 
adversary's  costs  is  boimd  by  any  such  payment  which  has 
been  actually  made,  and  cannot  claim  to  have  it  disallowed 
after  taxation  (a).    But,  since  the  Act  of  1874  at  all  events, 

(a)  FuOahve  v.  Parker,  12  C.  B.  N.  S.  246,  31  L.  J.  C.  P.  239,  240. 
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a  successful  party  whose  solicitor  was  uncertificated  cannot 
recover  costs  if  the  objection  is  made  on  taxation  (a). 
This  appears  to  leave  untouched  an  earlier  case  (6) 
where  it  was  decided  that  items  for  business  done  by  a 
solicitor  while  uncertificated  must  be  allowed  as  against 
the  client  in  a  taxation  on  the  client's  own  application; 
for  the  client  submits  to  pay  what  shall  be  found  due,  not 
only  what  the  solicitor  might  have  sued  for,  and  the  debt 
is  not  destroyed.  Proceedings  taken  by  a  solicitor  who 
has  not  renewed  his  certificate  cannot  be  on  that  account 
set  aside  as  irregular  (c).  It  is  said  that  an  attorney  can 
have  no  lien  for  business  done  by  him  while  imcerti- 
ficated  (d).  But  the  case  cited  for  this  (e)  was  on  the 
earlier  Attorneys  Act,  37  Qeo.  3,  c  90,  by  which  the 
admission  of  an  attorney  neglecting  to  obtain  his  certifi- 
cate as  thereby  directed  was  in  express  terms  made  void 
(s.  31) :  it  was  held  that  under  the  special  circumstances 
of  the  case  (which  it  is  unnecessary  to  mention)  there 
had  been  a  neglect  within  the  meaning  of  the  statute  so 
that  the  attorney's  admission  was  void,  and  that  he  must 
be  regarded  as  having  been  off  the  roll  of  attorneys.  He 
was  therefore,  as  a  necessary  consequence,  incapable  of 
acquiring  any  right  whatever  as  an  attorney  while  thus 
disqualified.  It  is  submitted  that  under  the  modem  Act 
there  is  no  reason  for  depriving  an  uncertificated  solicit(Nr 
of  his  lien,  at  any  rate  in  the  absence  of  any  wrong 
motive  or  personal  de&ult  in  the  omission  to  take  out  the 
certificate. 
Ab  to  time  Apart  from  this,  a  solicitor  cannot  in  any  case  sue  for 
for^cosfs.  costs  till  a  month  after  the  bill  has  been  delivered  (6  &  7 
Vict.  c.  73,  s.  37),  unless  authorized  by  a  judge  to  sue 
sooner  on  one  of  certain  grounds  now  much  enlarged  by 
the  Legal  Practitioners  Act,  1875,  38  &  39  Vict.  c.  79. 


(a)    Folder     v.     Monmouthshire  {d)  Chitty's  Archbold's   Pr.  69, 

Cfanal  Co.  4  Q.  B.  D.  834.  ed.  1866. 

(6)  Me  Jonet,  9  Eq.  68.  (e)  WUion  v.  Chamhers,  7  A.  &  £. 

(c)  SparUng  v.  Brereton,  2  £q.  64.  524. 
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(The  special  agreements  between  solicitor  and  client 
made  lawful  by  the  Act  of  1870  belong  to  a  different 
category,  as  they  cannot  be  sued  on  as  contracts  at  all. 
See  below,  p.  641). 

The  rights  of  medical  practitioners  now  depend  on  the  Medical 
Medical  Act,  1858,  and  (in  England  only)  the  Apothecaries  tionen. 
Act,  65  Geo.  3,  c.  194.    Before  the  Medical  Act  the  state  Common 

lAW  as  to 

of  the  law,  so  far  as  concerned  physicians  (but  not  surgeons  ph7Biciaii& 
or  apothecaries)  was  this.  It  was  presumed,  in  accordance 
with  the  general  usage  and  understanding,  that  the  services 
of  a  physician  were  honorary,  and  were  not  intended  to 
create  any  legal  obligation  :  hence  no  contract  to  pay  for 
them  could  be  implied  from  his  rendering  them  at  the 
request  either  of  the  patient  or  of  a  third  person.  But 
this  was  a  presumption  only,  and  there  was  nothing  con- 
trary to  law  in  an  express  contract  to  pay  a  physician  for 
his  services,  which  contract  would  effectually  exclude  the 
presumption  (a). 

The  Medical  Act,  1858  (21  &  22  Vict.  c.  90),  s.  81,  ProviBione 
enacts  thaj;  every  person  registered  under  the  Act  shall  be  Act,  1868. 
entitled  according  to  his  qualification  to  practise  medicine, 
&c.,  and  to  recover  reasonable  charges  for  professional  aid, 
&c. :  but  it  is  provided  that  any  college  of  physicians  may 
pass  a  by-law  that  none  of  their  fellows  or  members  shall 
be  entitled  to  sue  "  in  manner  aforesaid."  The  effect  of 
this  enactment  is  to  put  an  end  to  the  presumption  of 
honorary  employment  which  formerly  existed  (6).  It 
remains  competent  however  for  a  medical  man  to  attend  a 
patient  on  the  understanding  that  his  attendance  shall 
be  gratuitous,  and  whether  such  an  undei*standing  exists 
or  not  in  a  disputed  case  is  a  question  of  fact  for  a 
jury  (c). 

By  the  Act  55  Geo.  3,  c.  194,  s.  21,  an  apothecary  can-  Apothe- 
not  recover  his  charges  without  having  a  certificate  from  550^  3/ 

(a)  Veiteh  t.  Jitutdlf  8  Q.  B.  928,      32  L.  J.  Ex.  182.    See  jndgment  of 
12  L.  J.  Q.  B.  13.  Martin,  B. 

{b)  Gibbon  t.  Budd,  2  H.  ft  C.  92,  (c)  Gibbon  v.  Budd,  last  note. 
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the  Apothecaries*  Society  :  and  thw  is  not  repealed  by  the 
Medical  Act  (a).     Moreover  s.  31   of  the   Medical  Act 
enables  a  practitioner  to  sue  only  "  according  to  his  quali- 
fication," and  a  qualification   in   one  capacity  does  not 
entitle  him  to  sue  for  services  rendered  in  another  (6). 
Doea  8.  81       It  may  perhaps  be  doubted  whether  the  "  reasonable 
Medical     charges"  of  8.  31  include  remuneration  for  which  there 
Act  extend  jg  ^n   express  contract :   for    as    to    this   there    was  no 

to  exprees  .      ^  a       •       xt_' 

contracts  ?  necessity  for  any  enablmg  enactment.  Agam  this  ques- 
tion arises :  can  a  patient  who  has  expressly  contracted 
to  pay  his  physician  avail  himself  of  this  section  to 
refuse  payment  on  the  ground  of  the  charges  being  un- 
reasonable ?  Then,  if  the  proviso  as  to  collegiate  by-laws 
is  to  be  taken  as  applicable  only  to  the  same  matter 
as  the  enactment  which  it  qualifies,  it  may  possibly  follow 
that  there  is  no  power  for  a  college  to  make  a  by- 
law to  restrain  a  fellow  or  member  from  suing  on  an 
express  contract.  It  seems  more  probable,  however,  that 
s.  31  should  be  read  together  with  the  following  section 
(s.  32)  and  taken  as  co-extensive  with  it.  That  section 
enacts  that  no  practitioner  shall  recover  any  ^charge  for 
medical  or  surgical  advice,  &c.  unless  he  proves  that  he  is 
registered  under  the  Act  (c).  And  this  at  all  events 
includes  express  as  well  as  implied  contracts  ;  it  also 
includes  contracts  made  with  any  third  person  who  is  to 
pay  for  medical  attendance  as  well  as  those  made  with  the 
patient  himself.  In  Alvarez  de  la  Rosa  v.  Prieto  (d)  the 
plaintiff  was  a  Spanish  practitioner  domiciled  in  England 
but  unregistered,  and  he  had  agreed  with  the  defendant, 

(a)  See  decisions  on  this  Act  col-  v.   HouseUy,  L.   R.   10  Q.  B.   66, 

lected,  1  Wms.  Saund.  513-4.  decbively  and  at  all  events  as    to 

(6)   Leman  ▼.  Fletcher,   L.   R.  8  apothecaries;  for  an  unrepealed  sec- 

Q.  B.  319.  tion  of  the  Apothecaries  Act   (55 

(c)  It  was  held  not  necessary  that  Greo.  8,  c.  194, s.  20)  expressly  forbids 

the  practitioner  should  have  been  unqualified  persons  to  practise :  and 

registered  at  the  time  of  rendering  in  the  clear  opinion  of  the  Court  on 

the  services   sued  for   if    he  could  the  construction  and  intention   of 

prove  that  he  was  actually  registered  the  Medical  Act  also, 
at  the  time  of  the  trial  in  Turner  v.  {d)  16  G.  B.  N.  S.  578,  33  L.  J. 

BeynaU,  14  0.  B.  N.  S.  328, 32  L.  J.  C.  P.  262. 
C.  P.  164.     Bnt  see  contrc^  Leman 
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who  was  the  chief  medical  officer  of  a  Peruvian  ship  of 
war  lying  in  the  Tharaes,  to  take  the  medical  charge  of 
the    men    on   board    for  a  fixed   monthly    sum    during 
I  the  defendant's    absence.      It   was  held   that    this   con- 

tract fell  within  the  Act  and  the  plaintiff  could  not  re- 
cover. It  made  no  difference  that  the  defendant  was  a 
medical  man,  for  the  plaintiff  was  not  his  assistant  but 
was  acting  independently,  and  merely  looked  to  him  for 
payment.  It  was  also  argued  that  the  contract  should 
be  governed  not  by  the  law  of  England  but  by  the  law 
of  Peru:  but  the  court  held  that  since  s.  32  of  the 
Medical  Act  was  part  of  the  lex  fori  of  the  country 
where  the  remedy  was  sought,  the  general  rule  that 
the  lex  fori  governs  the  remedy  must  be  applied.  Cp. 
the  decision  on  s.  4  of  the  Statute  of  Frauds  in  Lerowx  v. 
Brown  (a). 

By  the  Austrian  Code  (§  879)  special  agreements  for 
remuneration  between  a  physician  or  surgeon  and  his 
patient,  as  well  as  between  a  lawyer  and  his  client,  are 
null  and  void. 

The  general  result  is  that  according  to  the  modem  law  General 
there  is  no  presumption  against  the  existence  of  a  contract  JT  mescal 
to  remunerate  a  medical  attendant  for  his  services,  but  nien'a 
registration  under  the  Medical  Act,  and  also  the  proper 
special  qualifications  for  the  special  branch  of  practice  in 
which  the  services  are  rendered,  (which  registration  and 
qualification,  according  to  the  later  and  better  opinion, 
must  exist  at  the  time  the  services  are  rendered)  (b),  are 
conditions  precedent  to  his  recovering  anything  for  such 
services  on  a  contract  either  express  or  implied  :  and  the 
right  to  recover  on  an  implied  contract  at  all  events  (and 
probably  also  on  an  express  one)  may  be  excluded  in  the 
case  of  fellows  or  members  of  any  college  of  physicians  by 
a  prohibitive  by-law  (c).     Moreover  it  seems  probable  that 

(a)  12  G.  B.  801, 22  L.  J.  G.  P.  1;  (c)  Such  a  by-law  has  been  passed 
fupra,  p.  618.  (as  to  fellows  only)  by  the  RoyiJ 

(b)  Leman  v.  Houtdeyy  L.  B.  10  College  of  Physidans  in  London. 
Q.  B.  6d. 
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even  an  express  contract  is  subject  to  the  condition  of  the 
charges  being  reasonable. 

s.  No  3.  We  now  come  to  the  cases  in  which  some  positive 

a^^^     rule  of  law  or  statutory  enactment  takes  away  the  remedy 
altogether. 

The  only  cases  known  to  the  writer  in  which  there  is  a 
rule  of  law  to  this  effect  independent  of  any  statute  are 
those  of  the  remuneration  of  barristers  engaged  as  advocates 
in  litigation,  and  (to  a  limited  extent)  of  arbitrators. 
Arbitra-         With  regard  to  arbitrators  the  better  opinion  appears  to 
*^"'  be  that  they  are  in  the  same  condition  as  physicians  were 

at  common  law.    It  is  said  that  an  arbitrator  cannot  recover 
on  any  implied  contract  for  his  remuneristtion,  but  there  is 
no  doubt  that  he  can  sue  on  an  express  contract  (a). 
BarriBten.      The  position  of  a  barrister  is  different. 

The  opinion  was   indeed  not   untenable,   until    quite 
recently,  that  in   the  case   of  counsel,   as  in  that  of  a 
physician,  there  was  a  presumption  of  purely  honorary 
employment,   derived    from    the   custom  of  the  profes- 
sion, but    that  this  presumption   would  be  excluded  by 
proof  of  an  express  contract.     So  Lord  Denman  seems  to 
have  been  inclined  to  think  in  Veitch  v.  Ruaadl  (b)  :  and 
a  modem  case  of  Hobart  v.  Butler  in  the  Irish  Exchequer, 
though  it  did  not  decide   the  point,  proceeded  to  some 
extent  on  the  same  assumption  (c). 
No  remedy     But  the  decision  of  the  Court  of  Common  Pleas  in 
cUei^in     KenTiedy  v.  Broun  (d)  has  established  the  unqualified 
respect  of   doctrine  that  "  the  relation  of  counsel  and  client  renders 
bo^^     the  parties  mutually  incapable  of  making  any  legal  con- 
tract of  hiring  and  service  concerning  advocacy  in  litiga- 
tion."    The  request  and  promises  of  the  client,  even  if 
there  be  express  promises,  and  the  services  of  the  counsel, 
''  create  neither  an  obligation  nor  an  inception  of  obligation, 

(a)  HoggvM  v.  (?ordon,  8  Q.  B.  (c)  9  Ir.  C.  L.  157. 

466,  11  L.  J.  Q.  R  286;  Veitch  v.  {d)  18  0.  B.  N.  S.  677,  82  L.  J. 

Rimdl^  ib,  928,  12  L.  J.  Q.  B.  13.  C.  P.  137. 

(6)  See  last  note. 


counsel's  fees. 
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nor  any  inchoate  right  whatever  capable  of  being  completed 
and  made  into  a  contract  by  any  subsequent  promise." 

On  the  other  hand  there  is  apparently  no  reason  to  DistUic- 
doubt  the  validity  of  an  express  contract  to  remunerate  a  bawiBter" 
barrister  for  services  which,  though  to  some  extent  of  a  *^  *■ 
professional  kind,  and  involving  the  exercise  of  professional  &c.         * 
knowledge,  do   not  involve  any  relation  of  counsel  and 
client  between  the  contracting  parties :  as  when  a  barrister 
acts  as  arbitrator  or  returning  officer  (a).     The  want  of 
attending  to  this  distinction  has  led  to  such  cases  being 
cited  as   authorities   for  the  general  proposition   that  a 
barrister  can  recover  fees  on  an  express  contract. 

Moreover,  it  has  been  argued  that  an   express  con-  Express 
tract    even    between    counsel    and   client   may    still    be  ^th^ent 
good  as  to  non-litigious  business.     A  claim  of  this  sort^^non. 
made   against  an  estate   under  administration  was   dis-  bu^eea : 
posed  of  by  Giflfard,  L.  J.  on  the  ground,  which  was  suffi-  ^^' 
cient  for  the  particular  decision,  that  at  all  events  a  solicitor 
has  no  general  authority  to  bind  his  client  by  such  a  con- 
tract :  but  he  also  observed  that  such  applications  had  never 
been  successful,  and  expressed  a  hope  that  they  never  would 
be  (&).    And  it  must  be  remembered  that  although  the  rule 
laid  down  in  Kem/nedy  v.  Brown  is  in  its  terms  confined 
to  litigation,  and  the  word  advocate,  not  counod,  is  studi- 
ously used    throughout   the  judgment,  yet   the   rule  is 
founded  not  on  any  technical  distinction  between  one  sort 
of  business  and  another,  nor  on  any  mere  presumption,  but 
on  a  principle  of  general  convenience  supported  by  un- 


(a)  Hoggins  ▼.  Oordon,  8  Q.  B. 
466, 11  L.  J.  Q.  B.  286;  £gan  ▼. 
Cfuardians  of  Kentington  Union,  3 
Q.  B.  985,  n. 

(6)  Mo$tyn  ▼.  Mottyn,  5  Ch.  457, 
459.  It  may  be  well  to  warn  the 
reader  that  the  cases  there  referred 
to  in  argument  in  favonr  of  the 
counsel's  daim  are,  with  the  sole 
exception  of  Hobart  v.  Butler,  9  Ir. 
C.  L.  157,  irrelevant.  For  instance 
Doe  d.  Bennett  v.  Hale,  15  Q.  B. 


171,  18  L.  J.  Q.  B.  358,  shows 
only  that  there  is  no  absolute  rule  of 
law  that  in  a  civil  cause  a  barrister 
may  not  be  instructed  dti-ectly  by 
the  client,  and  throws  no  light  what- 
ever on  any  question  of  a  right  to 
recover  fees.  Hobart  v.  Butler  was 
relevant  enough,  but  the  wrong 
way  :  for  it  was  really  a  decision 
agidnst  a  similar  claim  and  on  an 
almost  identical  point. 
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Rights  of 
banister 


broken  custom.  No  doubt  it  may  be  said  that  some  of  the 
reasons  given  for  the  policy  of  the  law  do  not  apply  in 
their  full  extent  to  non-litigious  business  (a).  But  on  the 
whole  there  is  reason  to  suppose  that  English  courts  of 
justice  are  more  likely  to  extend  than  to  narrow  the  scope 
of  the  leading  decision,  called  by  the  late  L.  J.  Gifiard  "  a 
landmark  of  the  law  on  this  subject "  (6),  if  at  any  future 
time  the  occasion  presents  itself. 

There  is  no  express  authority  to  show  whether  a  barrister 
aa^^st  ^^^  ^^  cannot  contract  with  his  client's  solicitor  for  paymeot 
Boiicitor:  of  his  fees  any  more  eflFectually  than  with  the  client  him- 
self. It  is  apprehended  that,  inasmuch  as  counsel's  ser- 
vices are  given  not  to  the  solicitor  but  to  the  client,  there 
would  be  no  consideration  to  support  such  a  contract 
unless  the  solicitor  had  actually  received  the  fees  from  the 
client.  In  that  case  it  is  difficult  to  see  on  what  groimd  of 
•  principle  or  policy  the  barrister  should  not  be  legally  entitled 
to  them  as  money  received  by  the  solicitor  for  his  use.  A 
barrister  has  in  fact  been  admitted  to  prove  in  bankruptcy 
against  the  estate  of  a  firm  of  solicitors  for  fees  (apparently 
for  conveyancing,  not  litigious  business)  which  had  been 
actually  paid  by  clients  to  the  bankrupts  before  the  bank- 
ruptcy (c).  If  this  be  right,  it  is  also  difficult  to  see  why 
an  express  promise  by  the  solicitor  to  pay  such  fees,  or  an 
account  stated  between  the  solicitor  and  the  counsel  in 
respect  of  them,  should  not  be  binding.  On  the  other 
hand  the  Court  of  Common  Pleas  has  refused  to  exercise 
a  summary  jurisdiction,  on  the  motion  of  the  client,  to 
compel  an  attorney  to  pay  to  counsel  fees  alleged  to  have 
been  paid  by  the  client,  or  else  to  return  them  to  the 
client  (d).    The  case,  however,  was  a  peculiar  one  and  goes 


(a)  In  addition  to  Kennedy  t. 
Brtmn,  see  Morris  v.  Hunt^  1  Ghitty 
544,  550,  554,  where  the  rale  is  put 
on  the  ground  that  the  remuneration 
of  the  counsel  ought  to  be  inde- 
pendent of  the  reevdt  of  the  cause, 
and  therefore  counsel  should  rely 
on  prepayment  alone.    This  reason 


would  however  be  equally  inap- 
plicable to  an  express  and  uncon- 
ditional contract  to  pay  fees  for 
advocacy,  if  made  before  the  com- 
mencement of  the  litigation. 
(6)  Mostyn  v.  Mostyn,  supra. 

(c)  Be  HaU,  2  Jur.  N.  S.  1076. 

(d)  Re  AngeU,  29  L.  J.  C.  P.  227. 
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but  a  very  little  way  towards  answering  the  general 
question.  In  the  argument  of  Hohart  v,  BvMer  (a)  two 
unreported  (presumably  Irish)  eases  were  cited  to  show 
that  a  barrister  has  a  remedy  in  some  form,  it  does  not 
appear  what,  to  recover  fees  which  have  been  received 
by  the  solicitor.  The  Court  expressed  no  opinion  as  to 
their  authority. 

It  is  hardly  necessary  to  add  that  although  counsel's  KMogni- 
fees  cannot  be  recovered  in  any  way  by  action^  ®^cep^  oomiMr* 
possibly  in  some  of  the  cases  which  have  been  mentioned  ^®**  |? 
as  still    doubtful,  the  propriety  of  pajring  such   fees  is  of  oosta. 
judicially  recognized  by  the  constant  practice  of  the  courts 
in  the  taxation  of  costs  :  and  the  solicitor  needs  no  autho- 
rity from  the  client  beyond  his  general  retainer  to  enable 
him  to  retain  and  pay  counsel  and  charge  the  fees  to  his 
client  (6).     The  payment  of  counsel's  fees  may  in  this 
manner  be  indirectly  enforced  either  against  the  client 
himself  or  against  an  unsuccessful  adversary  who  is  liable 
for  the  taxed  costs. 

Notwithstanding  the  strong  expressions  used  by  the 
Court  in  Kennedy  v.  Broun  (c),  the  judicial  notice  thus 
taken  of  the  obligation  of  a  client  to  pay  his  counsel 
seems  to  be  alone  quite  sufficient  to  warrant  us  in  treating 
it  here  as  being,  though  imperfect,  in  the  nature  of  a 
legal  duty,  and  on  a  different  footing  from  a  mere  moral 
obligation. 

By  the  Attorneys  and  Solicitors  Act,  1870  (33  &  34  Speckl 
Vict,  c,  28)  special  agreements  for  remuneration  between  ^^ 
solicitor  and  client  are  made  lawful  (s.  4)  and  in  a  qualified  ^^.?^ 
manner  enforceable.   They  cannot  be  sued  upon  as  ordinary  and  client 
contracts,  but  the  procedure  is  by  motion  or  petition,  when  ^^^^J^*** 
the  Court  may  enforce  the  agreement  if  it  appears  to  be 
in  all   respects  fair  and  reasonable,  or  otherwise   set  it 
aside.     In  the  last  case  the  Court  may  direct  the  costs  of 

(a)  9  It.  C.  L.  157.  (c)  18  C.  B.  N.  S.  677,  82  L.  J. 

(ft)  See  Morris  v.  Hunt,  1  Chitty      C.  P.  187. 
544. 
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the  business  included  in  the  agreement  to  be  taxed  in  the 
regular  way  (ss.  8,  9).  Where  there  is  an  agreement  to 
employ  a  solicitor  on  certain  terms  at  a  future  time,  this 
does  not  prevent  the  solicitor  from  suing  the  client  in  a 
court  of  law  if  the  client  refuses  to  let  him  transact  the 
business  at  all.  The  Act  applies  only  to  that  part  of  an 
agreement  which  fixes  the  mode  of  payment  for  work 
done  (a). 
Voidable  Since  the  Infants  Relief  Act,  1874,  any  contract  of  an 
of ^nftwita  iJ^faii*  voidable  at  common  law  and  affirmed  by  him  on 
affirmed  at  attaining  his  majority  must  be  reckoned  as  an  imperfect 
obligation  of  this  class,  viz.  on  which  there  has  not  been 
and  cannot  be  any  remedy.  The  special  features  of  this 
subject  have  been  already  considered  (6),  and  there  is 
nothing  to  add  except  that  the  general  principles  set 
forth  in  the  present  chapter  seem  to  be  applicable  to  these 
as  well  as  to  other  agreements  of  imperfect  obligation. 


Other  There  are  sundry  other  cases  of  a  less  important  kind  in 

where  con-  which  the  remedy  naturally  attached  to  a  contract  is  taken 
ti-act  not    away  by  statute,  without  the  contract  itself  beinff  forbidden 

illegal,  but  "^    .  J    J  ^ 

remedy        Or  avoided. 

by^stlvt^  By  the  Act  24  Geo.  2,  c.  40,  s.  12,  commonly  known  as 
Small  the  Tippling  Act,  no  debt  can  be  recovered  for  spirituous 
^^^•^•tfl^b'^  liquors  supplied  in  quantities  of  less  than  twenty  shillings' 
Tippling  worth  at  one  time  (c).  The  County  Courts  Act,  1867  (30 
Geo  2  •  &  31  Vict.  c.  142,  s.  4),  similarly  enacts  that  no  action 
for  beer,     shall  be  brought  in  any  court  for  the  price  of  beer  or  other 

&c.  bv  .  •  • 

County      specified  liquors  ejusdem  generis  consumed  on  the  pre- 

A^'?867   ^^^^'     ^^^  -^^*  ^f  ^^^'  2  applies  whether  the  person  to 
whom  the  liquor  is  supplied  be  the  consumer  or  not  (cZ). 

(a)  Rcet  V.    WiUiums,   L.   R.    10  exception  ia  made  in  farour  of  sales 

£x.  200.     By  the  terms  of  the  Act  of  spiritaous  liquor  not  to  be  con- 

the  agreement  must  be  in  writing,  sumed  on  the  premises,  and  delivered 

and  it  eeems  it  must  be  signed  by  at  the  purchaser  s  residence  in  quaii- 

both  parties  :  Ex  pai'U  Munro,  1  Q.  tities  of   not  less   than  a   reputed 

B.  D.  724.  quart. 

(6)  Supra ^  Chap.  TI.,  p.  60.  (rf)  Iffighet  v.  Ihne  or  Doane^  1 

(c)  By   25  &  26  Vict.  c.  88  an  Q.  B.  294,  10  L.  J.Q.B.  65. 
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As  these  enactments  do  not  make  the  sale  illegal,  money 
which  has  been  paid  for  spirits  supplied  in  small  quantities 
cannot  be  recovered  back  (a).  A  debt  for  such  supplies 
Was  once  held  to  be  an  illegal  consideration  for  a  bill  of 
exchange  (b) ;  but  this  decision  seems  dictated  by  an  ex- 
cess of  zeal  to  carry  out  the  policy  of  the  Act,  and  is 
possibly  questionable.  In  a  later  case  at  Nisi  Prius  (c) 
Lord  Tenterden  held  that  where  an  account  consisted  partly 
of  items  for  spirituous  liquors  within  the  Tippling  Act,  and 
partly  of  other  items,  and  payments  had  been  made  gene- 
rally in  reduction  of  the  account,  the  vendor  was  at  liberty 
to  appropriate  these  payments  to  the  items  for  liquor,  so 
as  to  leave  a  good  cause  of  action  for  the  balance  ;  thus 
treating  these  debts,  like  debts  barred  by  the  Statute  of 
Limitation  of  James  I.,  as  existing  though  not  recoverable. 

The  writer  is  not  aware  of  any  decision  on  the  modem 
enactment  as  to  beer,  &c.,  in  the  County  Courts  Act,  1867. 

By  the  Trade  Union  Act,  1871  (34  &  35  Vict.  c.  31)  TriMk 
s.  4,  certain  agreements  therein  enumerated  and  relating  ^J^. 
to  the  management  and  operations  of  trade  unions  cannot  men** 
be  sued  upon,  but  it  is  expressly  provided  that  they  are  Trade 
not   on   that   account  to   be   deemed  unlawful.     In  this  YT^?g-i 
enumeration  are  included  agreements  to  pay  subscriptions. 
It  has  also  been  decided  that  a  member  of  a  trade  union 
who  complains  of  having  been  wrongfully  expelled  cannot 
be  reinstated  by  the  Court,  though  this  may  be  done  in 
the  case  of  a  club  or  other  voluntary  association  holding 
property  for  purposes  lawful  at  common  law,  on  the  ground 
of  the  expelled  member  being  deprived  of  a  right  of  pro- 
perty (d).   Practically  trade  union  subscriptions  are  thus 
placed  on  the  same  footing  as  subscriptions  to  any  club  which 
is  not  proprietary  (e).     So  far  as  we  are  aware  there  is 
nothing  in  principle  against  the  payment  of  subscriptions 

• 

(a)  PhUpoU  V.  Jones,  2  A.  &  E.  41.  482. 

(6)  Scott  V.  Gillmore,  8  Taunt.  226.  {()  In  the  case  of  a  proprietary 

{c)  Crookshanks  v.  Rose^  5  C.  &  P.  club  the  proprietor  can  sue  :    see 

19.  RaygeU  v.  BUhop,  2  C.   A  P.  343, 

(</)  Righjf  V.  Conndl,  14  Ch.  D.  Ragjttt  v.  MusgravCf  %b,  566. 
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made 
before. 


to  a  club  being  legally  enforced :  but  it  would  in  most 
cases  be  extremely  difficult,  if  not  impossible,  to  ascertain 
who  were  the  proper  persons  to  sue  (a).    The  same  difficulty 
exists  in  the  case  of  any  numerous  unincorporated  associa- 
tion.  But  this  belongs  to  another  division  of  our  subject  (6). 
Cases  of         The  present  place  seems  on  the  whole  the  most  appro- 
imperfect   priate  one  for  mentioning  a  singular  case  which  may  be 
tioaL*        regarded  as  the  converse  of  those  we  have  been  dealing 
Effect  of    with.    A  valuable  consideration  is  given  in  the  course  of  a 
lura^  bkWB  transaction  which  as  the  law  stands  at  the  time  is  wholly 
<»to         illegal  and  confers  no  right  of  action  on  either  party. 
Afterwards  the  law  which  made  the  transaction  ill^al  is 
repealed.    Is  the  consideration  so  received  a  good  founda- 
tion for  a  new  express  promise  on  the  part  of  the  receiver  ? 
The  question  came  before  the  Court  of  Exchequer  in  1863, 
some  years  after  the  repeal  of  the  usury  laws.    The  plaintiff 
sued  on  bills  of  exchange  drawn  and  accepted  after  that 
repeal,  but  in  renewal  of  other  bills  given  before  the  repeal 
in  respect  of  advances  made  on  terms  which  under  the  old 
law  were  usurious.    The  former  bills  were  unquestionably 
void :  but  it  was  held  by  the  Court  (Martin,  B.  dissenting) 
that  the  original  advance  was  a  good  consideration  for  the 
new  bills.    The  question  was  thus  stated  in  the  judgment 
of  the  majority : — "  Whether  an  advance  of  money  under 
such  circumstances  as  to  create  no  legal  obligation  at  the 
time  to  repay  it  can  constitute  a  good  consideration  for  an 
express  promise  to  do  so."    And  the  answer  was  given 
thus : — "  The  consideration  which  would  have  been  suffi- 
cient to  support  the  promise  if  the  law  had  not  forbidden 
the  promise  to  be  made  originally  does  not  cease  to  be 


(a)  In  the  common  law  oonrts  of 
some  of  the  United  States,  how- 
ever, the  still  more  difficult  attempt 
has  been  made  to  enforce  promises 
to  subscribe  to  public  objects  in 
which  the  subscribers  had  a  common 
interest ;  and  in  Massachusetts  and 
New  York  not  without  success : 
HiUiard  on  Contracts,  1.  259  ;  Par- 


sons  on  Contracts,  1.  377.  Bnt 
now  X)ottage  Street  Church  v.  Kendall, 
121  Mass.  528,  where  the  opinion 
expressed  in  earlier  dicta,  that  "it 
is  a  sufficient  consideration  that 
others  were  led  to  subscribe  by  the 
very  subscription  of  the  defendant," 
was  overruled. 

(6)  See  pp.  222,  240,  tupra. 
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sufficieDt  when  the  legal  restriction  is  abrogated.  ...  A 
man  by  express  promise  may  render  himself  liable  to  pay 
back  money  which  he  has  received  as  a  loan,  though 
some  positive  rule  of  law  or  statute  intervened  at  the 
time  to  prevent  the  transaction  from  constituting  a  legal 
debt"  (a). 

The  debt,  therefore,  which  was  originally  void  by  the 
usury  laws,  seems  to  have  been  put  in  the  same  position 
by  their  repeal  as  if  it  had  been  a  debt  once  enforceable 
but  barred  by  the  Statute  of  Limitation. 

There  is  one  other  analogy  to  which  it  is  worth  while  to  Treatment 
advert,  although  it  waa  never  of  much  practical  import-  abi^obii- 
ance,  and  what  little  it  had  has  in  England  been  taken  gations  at 
away  by  the  Judicature  Acts.    Purely  equitable  liabilities  uw. 
have  to  a  certain  extent  been  treated  by  common  law 
courts  as  imperfect  obligations.     The  mere  existence  of  a 
liquidated  claim  on  a  trust  against  the  trustee  confers  no 
legal  remedy.     But  the  trustee  may  make  himself  legally 
liable  in  respect  of  such  a  claim  by  an  account  stated  (6), 
or  by  a  simple  admission  that  he  holds  as  trustee  a  certain 
sum  due  to  the  cestui  que  trust  (c).     A  court  of  law  has 
also  held  that  a  payment  made  by  a  debtor  without  appro- 
priation may  be  appropriated  by  the  creditor  to  an  equit- 
able debt  (d). 

It  may  be  useful  to  sum  up  in  a  more  general  form  the  Summary 
results  which  have  been  obtained  in  this  chapter.  ®^  resnlta. 

An  imperfect  obligation  is  an  existing  obligation  which 
is  not  directly  enforceable. 

This  state  of  things  results  from  exceptional  rules  of 
positive  law,  and  especially  from  laws  limiting  the  right  to 


(a)  FUgkt  v.  Reed,  1  H.  ft  G.  703,  tlie  abandonment  of  the  right  of 

716,  716 ;  82  Ij.  J.  Ex.  265,  269.  action  thereon. 

But  is  not  the  consideration  wholly  (6)  Topham  v.  Morecroftf  8  E.  &  B. 

past  at  the  time  of  the  promise?  972,  983;  Howard  v.  BrownhiUt  23 

The  consideration  for  accepting  a  L.  J.  Q.  B.  28. 

renewed  bill  of  exchange  is  not  the  {c)  Roper  v.  Hollandf  3  A.  &  E.  99. 

value  received  which  was  the  con-  {d)  BoaanquU  v.  Wraif,  6  Taunt 

dderation  of  the  original  bill,  but  597. 
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emfprce  contracts  by  special  conditions  precedent  oi-  sub- 
sequent. 

When  an  agreement  of  imperfect  obligation  is  executory, 
a  right  of  possession  immediately  founded  on  the  obliga- 
tion can  be  no  more  enforced  than  the  obligation  itself. 

Acts  done  in  fulfilment  of  an  imperfect  obligation  are 
valid,  and  may  be  the  foundation  of  new  rights  and 
liabilities,  by  way  of  consideration  for  a  new  contract  or 
otherwise. 

A  party  who  has  a  liquidated  and  unconditional  claim 
under  an  imperfect  obligation  may  obtain  satisfaction 
thereof  by  any  means  other  than  direct  process  of  law 
which  he  might  have  lawfully  employed  to  obtain  it  if  the 
obligation  had  not  been  imperfect. 

The  laws  which  give  rise  to  imperfect  obligations  by 
imposing  special  conditions  on  the  enforcement  of  rights 
are  generally  treated  as  part  of  the  law  of  procedure  of  the 
forum  where  they  prevail  (a),  and  as  part  of  the  lex  fori 
they  are  applicable  to  contracts  sued  upon  in  that  forum 
without  regard  to  the  law  govemiug  the  substance  of  the 
contract  (b),  but  od  the  other  baud  they  are  not  regarded 
in  any  other  forum. 

(a)  Contra  Savigny,  Syst.  8.  270,  inents  which  are  merely  ancillary 

273.  to  revenae  laws,  such  as  the    30 

(6)  This  (it  IB  conceived)  does  not  Vict,  c  23,  s.  7i  as  to  marine  in- 

apply  to  revenue  laws^  and  enact-  surances. 
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Note  A.    (pp.  1,  6.) 

Temiinologt/  arid  FunAameiUal  ConceptioTU  cf  Contract. 

In  the  two  former  editions  I  made  use  of  Savignys  definition  of  Savigny*s 
Vertrag  (which  can  only  be  translated  by  Agreement,  but  in  a  wider  r  ,"!j^*"** 
sense  than  is  known  to  any  English  writer).  It  now  seems  to  me  out  of  and  oUif^a- 
place  in  a  special  treatise  on  Contract.  In  the  third  volume  of  his  torischtr 
System  Savigny  deals  in  the  most  general  way  with  the  events  capable  ''^^'*^' 
of  producing  changes  in  rights  and  duties  in  the  field  of  private  law. 
Such  events  he  calls  juristische  Thatsachen ;  an  expression  to  which 
our  own  accustomed  "  acts  in  the  law**  seems  well  fitted  to  correspond. 
To  speak,  as  some  writers  do,  of  "juridical  facts  **  is  to  use  language 
which  is  so  far  from  being  English  that  it  becomes  intelligible  only 
by  a  mental  re-translation  into  Qerman.  Greater  nicety  might  be 
obtained,  if  desired,  by  coining  the  term  "  event  in  the  law "  for 
jurutischt  Thatsache  in  its  widest  sense,  and  reserving  "act  in  the 
law "  for  the  species  which  Savigny  proceeds  to  mark  oflf  from  the 
genus,  namely  freie  Eandlung,  or  better,  perhaps,  for  the  further 
specified  kind  of  voluntary  acts  which  manifest  an  intention  to  bring 
about  particular  legal  consequences.  Such  an  act  is  called  by  Savigny 
JFilUnserkldrung.  Specifying  yet  more,  we  distinguish  the  acts  in 
which  the  will  of  only  one  party  is  expressed  from  those  in  which 
the  wills  of  two  or  more  concur.  This  last  species  gives  the  con- 
ception of  Vertrag.  Savigny  defines  it  as  the  concun*ence  of  two  or 
more  persons  in  the  expression  of  a  common  intention,  whereby 
mutual  rights  and  duties  of  those  persons  are  determined.  **  Vei-trag 
ist  die  Vereinigung  Mehrerer  zu  einer  iibereinstimmenden  Willens- 
erklarung,  wodurch  ihre  Rechtsverhaltnisse  bestimmt  werden." 
(Syst  3.  309.)  This  covers  a  much  wider  field  than  that  of  conti-act 
in  any  proper  sense.  Every  transaction  answering  this  description  in- 
cludes an  agreement,  but  many  transactions  answer  to  it  which  include 
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far  more :  conreyancee  of  property,  for  example,  inclading  disposi- 
tioDB  inter  vivos  by  way  of  trust  and  eyen  gU'ts,  and  marriage.  A  still 
further  specification  is  needful  to  arrive  at  the  notion  of  Ck>ntract. 
A  contract,  in  Savigny's  way  of  approaching  it,  is  an  agreement 
which  produces  or  is  meant  to  produce  an  obligation  {obliffatortBeker 
Verirag).  It  is  thus  defined  in  his  Obligationenrecht,  §  52  (vol.  iL 
p.  8)  :  "  Vereinigung  Mehrerer  zu  einer  iibereinstimmenden  Willens- 
erklarung,  wodurch  unter  ihnen  eine  Obligation  entstehen  solL" 
Kow  the  use  of  the  more  general  notion  of  Vertra^y  as  Savigny 
himself  explains,  is  not  to  clear  up  anything  in  the  learning  of  con- 
tracts. It  is  to  bring  out  the  truth  that  other  transactions  which 
are  not  contracts,  or  which  are  more  than  contracts,  have  in  common 
with  them  the  character  of  consent  being  an  essential  ingredient. 
Moreover  we  should  have  to  consider,  before  adopting  this  termi- 
nology, the  wider  question  whether  the  retention  uf  Obligations  as  a 
leading  division  can  be  justified  in  a  modem  system  of  law.  As  to 
this  I  entirely  agree  with  Prof.  Hunter  that  the  association  of  Con- 
tracts and  Wrongs  under  the  common  head  of  Obligation  is  in  truth 
a  historical  accident  of  Roman  procedure.  For  us  the  law  of  Obli- 
gations, so  far  as  we  can  rationally  use  the  term,  coincides  with 
the  law  of  Contract,  including  of  course  quasi-contracts  and  duties 
annexed  by  general  rules  of  law  to  relations  arising  from  a  true 
contract. 

For  these  reasons  Savigny's  definition,  admirable  as  it  is  for  its 
own  purposes  and  in  its  own  context,  and  instructive  as  his  work  is 
almost  everywhere  as  an  example  of  scientific  method,  has  now  been 
reserved  for  this  note.  The  grounds  on  which  I  have  thought  it 
needful  to  be  no  longer  content  with  adopting  the  Indian  Contract 
Act  to  the  same  extent  as  in  the  f  onner  editions  have  been  sufficiently 
explained  in  the  text  I  also  think  it  will  be  more  convenient  to 
exhibit  continuously  in  this  place  the  provisions  of  the  Act  as  to 
the  formation  of  contracts  than  to  give  them  incidentally  in  the 
course  of  my  own  work  as  I  formerly  did.    They  are  as  follows : 


Indiao 
Contract 
Act. 

Interpre- 
tation 
clause. 

**Pro- 
posaL" 


IifDiAN  Contract  Act  (Prdiminary), 

2.  In  this  Act  the  following  words  and  expressions  are  used  in 
the  following  senses,  imless  a  contrary  intention  appears  from  the 
context : — 

(a)  When  one  person  signifies  to  another  his  willingness  to  do  or 
to  abstain  from  doing  anything,  with  a  view  to  obtaining  the  assent 
of  that  other  to  such  act  or  abstinence,  he  is  said  to  make  a  pro- 
posal : 
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(6)  When  the  person  to  whom  the  proposal  is  made  signiiies  his  "  Pi^ 
assent  thereto,  the  proposal  is  said  to  be  accepted.    A  proposal  when  ^*^* 
accepted  becomes  a  promise  : 

(c)  The  person  making  the  proposal  is  called  the  "  promisor,"  the  "  ?*^"„ 
person  accepting  the  proposal  is  called  the  "  promisee "  :  wJa^" pro- 

(d)  When,  at  the  desire  of  the  promisor,  the  promisee,  or  any  muBee." 
other  person,  has  done  or  abstained  from  doing,  or  does,  or  abstains  ''  Conside- 
from  doing,  or  promises  to  do  or  to  abstain  from  doing  something,  ^^^^ 
such  act  or  abstinence  or  promise  is  called  a  consideration  for  the 
promise: 

{e)  Every  promise,  and  every  set  of  promises  forming  the  con-  "  Agree- 
sideration  for  each  other,  is  an  agreement :  ment. 

(/)  Promises  which  form  the  consideration,  or  part  of  the  con-  ''  Becipro- 
sideration  for  each  other,  are  called  reciprocal  promises :  .  ^^^ 

{g)  An  agreement  not  enforceable  by  law  is  said  to  be  void :  «  y^. . 

(h)  An  agreement  enforceable  by  law  is  a  contract :  agree- 

(t)  An  agreement  which  is  enforceable  by  law  at  the  option  of  one  ment.** 
or  more  of  the  parties  thereto,  but  not  at  the  option  of  the  other  or  "  ^^; 
others,  is  a  voidable  contract :  «  V  '<?  hi 

(A;)  A  contract  which  ceases  to  be  enforceable  by  law  becomes  ^q^^i^^m 
void  when  it  ceases  to  be  enforceable.  <•  Void 

[It  would  have  been  more  verbally  consistent,  perhaps,  to  say  in  contract" 
the  last  sub-section,  *'  becomes  a  void  agreement."] 

Chapter  I.  Of  the  Communxcation,  Acceptance  and  Revocation  of 
Proposals, 

3.  The  communication  of  proposals,  acceptance  of  proposals,  and  Communi- 
the  revocation  of  proposals  and  acceptances,  respectively,  are  deemed  ^^^^o^^i 

to  be  made  by  any  act  or  omission  of  the  party  proposing,  accepting,  tmcTrevo- 
or  revoking,  by  which  he  intends  to  communicate  such  proposal,  cation  of 
acceptance,  or  revocation,  or  which  has  the  effect  of  communicating  P«>poB"8. 
it 

[It  would  be  difficult  to  find  any  such  general  statement  in  the 
English  authorities  ;  and  the  language  of  this  section  is  perhaps  open 
to  criticism.  A  little  reflection  will  show,  however,  that  the  sub- 
stance of  it  is  taken  for  granted  in  the  whole  treatment  of  questions 
of  contract  in  our  books.] 

4.  The  communication  of  a  proposal  is  complete  when  it  comes  Communi- 

to  the  knowledge  of  the  person  to  whom  it  is  made.  cation 

when 
The  communication  of  an  acceptance  is  complete  as  against  the  complete. 

proposer,  when  it  is  put  in  a  course  of  transmission  to  him,  so  as 

to  be  out  of  the  power  of  the  acceptor ;  as  against  the  acceptor,  when 

it  comes  to  the  knowledge  of  the  proposer. 

The  communication  of  a  revocation  is  complete  as  against  the 


1 


«;r>0 


Kevoca- 
tion  of 
)»roposalfl 
and  ac- 
ceptances. 


Kevoca- 
tion  how 
made. 
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person  who  makes  it,  when  it  is  put  into  a  course  of  transmisBion  to 
the  person  to  whom  it  is  made,  so  as  to  be  out  of  the  power  of  the 
person  who  makes  it ;  as  against  the  person  to  whom  it  is  made,  when 
it  comes  to  his  knowledge. 

lUtuftratiom. 

(a)  A.  proposes  by  letter  to  sell  a  house  to  B.  at  a  certain  price. 
The  communication  of  the  proposal  is  complete  when  R 
receives  the  letter. 

(6)  B.  accepts  A.'b  proposal  by  a  letter  sent  by  poet  The  com- 
munication of  the  acceptance  is  complete  as  against  A.  when 
the  letter  is  posted ;  as  against  B.  when  the  letter  is  received 
by  A. 

(c)  A.  revokes  his  proposal  by  tel^ram.  The  revocation  is  com- 
plete as  against  A.  when  the  telegmm  is  despatched.  It  is 
complete  as  against  K  when  R  receives  it. 

B.  revokes  nis  acceptance  by  telegram.  B.'s  revocation  is  complete 
as  against  B.  when  the  telegram  is  despatched,  as  against 
A.  when  it  reaches  him. 

5.  A  proposal  may  be  revoked  at  any  time  before  the  communicar 
tion  of  its  acceptance  is  complete  as  against  the  proposer,  but  not 
afterwards. 

An  acceptance  may  be  revoked  at  any  time  before  the  communica- 
tion of  the  acceptance  is  completed  as  against  the  acceptor,  but  not 
afterwards. 

lUttstrcUion, 

A.  proposes,  by  a  letter  sent  by  post,  to  sell  his  house  to  R     B. 

accepts  his  proposal  by  a  letter  sent  by  post  A.  may  revoke 
his  proposal  at  any  time  before,  or  at  the  moment  when  R 
posts  his  letter  of  acceptance,  but  not  afterwards. 

B.  may  revoke  his  acceptance  at  an^  time  before  or  at  the  moment 

when  the  letter  communicating  it  reaches  A.,  but  not  af to- 
wards. 

6.  A  proposal  is  revoked 

(1.)  By  the  communication  of  notice  of  revocation  by  the  proposer 
to  the  other  party  ; 

(2.)  By  the  lapse  of  the  time  prescribed  in  such  proposal  for  its 
acceptance,  or  if  no  time  is  so  prescribed,  then  by  the  lapse  of  a 
reasonable  time,  without  communication  of  the  acceptance  [this  seems 
intended,  notwithstanding  the  unqualified  language  of  s.  5,  to  cover 
the  case  of  an  acceptance  sent  by  post  being  lost  or  seriously 
delayed]. 

(3.)  By  the  failure  of  the  acceptor  to  fulfil  a  condition  precedent 
to  acceptance  ;  or, 

(4.)  By  the  death  or  insanity  of  the  proposer,  if  the  fad  of  his  death 
or  insanitif  comes  to  the  hnowlcOge  of  the  acceptor  before  acceptance, 

[The  words  in  italics  do  not  ippresent  English  law.] 
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7.  lu  order  to  convert  a  proposal  into  a  proiuise,  the  acceptance  Aocept- 
mu8t  ance  mu»t 

(1)  be  absolute  and  unqualified  ;  i^^^ 

(2)  be  expressed  in  some  usual  an<l  reasonable  manner,  unless  the 
proposal  prescribes  the  manner  in  which  it  is  to  be  accepted.  If  the 
proposal  prescribes  a  manner  in  which  it  is  to  be  accepted,  and  the 
acceptance  is  not  made  in  such  manner,  the  proposer  may,  within 
a  reasonable  time  after  the  acceptance  is  coumiunicated  to  him,  insist 
that  his  proposal  shall  be  accepted  in  the  prescribed  manner,  and  not 
otherwise  ;  bat  if  he  fails  to  do  so,  he  accepts  the  acceptance  (a). 

8.  Performanee  of  the  conditions  of  a  proposed,  or  the  acceptance  Accept- 
of  any  consideration  for  a  reciprocal  pronjise  which  may  be  offered  i^ice  by 
with  a  proposal,  is  an  acceptance  of  the  proposal.  perform - 

9.  In  so  far  as  the  proposal  or  acceptance  of  any  promise  is  made  tions  or 
in  woi'ds,  the  promise  is  said  to  be  express.     In  so  far  as  such  pro-  receiving 
posal  or  acceptance  is  made  otherwise  than  in  words,  the  promise  is  S*'^  ^*' 


said  to  be  implied. 


tion. 

ProDiises 
exprew 
and  im- 
plied. 


Note  B,  (p.  34). 

AvXhorities  on  Contract  by  Correspondence. 

The  first  case  of  any  importance  is  Adams  v.  Lindsellj  1  B.  &  Aid.  Adams  v. 
681.  Defendants  wrote  to  plaintiffs,  "We  now  offer  you  800  tods  Lind^U- 
of  wether  fleeces,  &c.'^  (specifying  price  and  mode  of  delivery  and 
payment),  "  receiving  your  answer  in  course  of  post"  Here,  there- 
fore, the  mode  and  time  for  acceptance  were  prescribed.  This  letter 
was  misdirected,  and  so  arrived  late.  On  receiving  it,  the  plaintiffs 
wrote  and  sent  by  post  a  letter  accepting  the  proposal,  but  the  de- 
fendants, not  receiving  an  answer  when  they  should  have  received  it 
if  their  proposal  had  not  been  delayed,  had  in  the  meantime  (between 
the  despatch  and  the  arrival  of  the  reply)  sold  the  wool  to  another    • 


{a)  Compare  Leather -Cloth  Co.  v. 
Bieronimusj  L.  R.  10  Q.  B.  140. 
lljere  goods  were  ordered  to  be 
sent  by  an  unusual  route  for  a  special 
reason ;  this  reason  ceased  to  exiat 
before  the  order  could  be  executed, 
and  the  goods  were  sent  by  the 
usual  route  :  the  Court  held  that 
this,  being  acquiesced  in  by  the 
buyer,  was  a  sufficient  performance 
of  the  original  contract,  and  not  of 


a  substituted  contract ;  and  there- 
fore no  q>ecial  memorandum  of  such 
alleged  substituted  contract  was  re- 
quired to  satisfy  the  Statute  of 
Frauds.  See  furtiier,  as  to  the  dif- 
ference between  a  substituted  agree- 
ment and  substituted  perfomiatye, 
Satidei'8011  v.  Graves,  L.  K.  10  Ex.- 
234  ;  Hickman  v.  Haynes^  L.  R.  10 
C.  P.  598;  Plevins  v.  Douminyy  1 
C.  P.  D.  220. 
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buyer.  The  jury  were  directed  at  the  trial  that  as  the  delay  was 
occaaioned  by  the  neglect  of  the  defendants,  they  must  take  it  that 
the  answer  did  come  back  by  course  of  post  On  the  argument  of  a 
rule  for  a  new  trial,  it  was  contended  that  there  was  no  contract  till 
the  answer  was  received.    To  this  the  Court  replied  : — 

'*  If  that  were  so,  no  contract  could  ever  be  completed  by  the  post. 
For  if  the  defendants  were  not  bound  by  their  offer  when  accepted 
by  the  plaintiffs  till  the  answer  was  received,  then  the  plaintiffs  ought 
not  to  be  bound  till  after  they  had  received  the  notification  that  the 
defendants  had  received  their  answer  and  assented  to  it ;  and  so  it 
might  go  on  ad  infinitum.  The  defendants  must  be  considered  in 
law  as  making,  during  every  instant  of  the  time  their  letter  was 
travelling,  the  same  identical  offer  to  the  plaintiffs,  and  then  the  con- 
tract lA  completed  by  the  acceptance  of  it  by  the  latter.  Then  as  to 
the  delay  in  notifying  the  acceptance,  that  ariaes  entirely  from  the 
mistake  of  the  defendants,  and  it  therefore  must  be  taken  as  against 
them  that  the  plaintiffs'  answer  was  received  in  course  of  post" 

As  far  as  the  case  goes,  it  seems  to  amount  to  this :  An  acceptance 
by  letter  is  complete  as  against  the  proposer  from  the  date  of  posting 
the  acceptance  if  it  arrives  within  the  prescribed  time,  if  any,  or 
otherwise  within  a  reasonable  time ;  but  if  the  communication  of 
the  proposal  is  delayed  by  the  fault  of  the  proposer,  and  the  com- 
munication of  the  acceptance  is  consequently  delayed,  such  delay  is 
not  to  be  reckoned  against  the  acceptor. 
Dunmore        In  the  Scotch  case  of  Dunmore  v.  Alexandery  9  Shaw  &  Dunlop, 
V,  AJexan«  jgQ^  j^  acceptance  and  revocation  were  written  at  different  times  but 
posted  and  received  at  the  same  time  :  held  that  the  revocation  was 
effectual.    No  distinction  was  taken  between  postal  and  other  com- 
munications.   The  French  Court  of  Cassation  similarly  held  in  18121 
that  when  an  acceptance  and  the  revocation  of  it  arrive  together 
there  is  no  contract    Merlin,  Repertoire,  Vente,  §  1,  Art.  3,  No.  11 
bisj  Langdell  SeL  Ca.  Cont  155. 
Potter  V.         In  Potter  v.  Sanders,  6  Ha.  1,  the  posting  of  a  letter  of  acceptance 
Sanders.     ^  ^^  to  be  an  act  which  "  unless  interrupted  in  its  progress  "  con- 
cludes the  contract  as  from  the  date  of  the  posting.     This  seems  to 
imply  that  a  letter  not  received  at  all  would  not  bind  the  proposer. 
Dunlop  V,       Then  comes  Dunlop  v.  Higgins,  1  H.  L.  C.  381,  a  Scotch  appeal 
Uiggins.     ^jecided  by  Lord  Cottenham.    Here  the  proposal  did  not  prescribe 
any  time,  but  the  nature  of  it  (an  offer  to  sell  iron)  implied  that 
the  answer  must  be  speedy.    The  acceptance  was  posted,  not  by  the 
earliest  possible  post,  but  in  business  hours  on  the  same  day  when 
the  proposal  was  received.  The  post  was  then  delayed  by  the  state  of  the 
roads,  so  that  the  acceptance  was  received  at  2  p.nL  instead  of  8  a.m., 
the  hour  at  which  that  post  should  have  arrived.    The  decision  was 
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that  the  contract  was  binding  on  the  proposer ;  and  it  might  well 

have  been  put  on  the  ground  that  the  acceptance  in  fact  reached  him 

within  a  reasonable  time.     Lord  Cottenham,  however,  certainly  seems 

to  have  thought  the  contract  was  absolutely  concluded  by  the  posting 

of  the  acceptance  (within  the  prescribed  or  a  reasonable  time),  and  • 

that  it  mattered  not  what  became  of  the  letter  afterwards.    It  appears 

to  have  been  so  understood  in  Duncan  v.  Topham,  8  C.  B.  225,  where, 

however,  the  decision  was  on  other  grounds. 

The  later  cases  arose  out  of  applications  for  shares  in  companies  Hebb*8  ca. 
being  made  and  answered  by  letter.  Hebb^s  case,  4  Eq.  9,  decides  •'^^  P®'*^' 
only  that  an  allotment  of  shares  not  duly  despatched  will  not  make 
a  man  a  shareholder ;  for  the  letter  of  allotment  was  sent  to  the 
company's  local  agent,  who  did  not  deliver  it  to  the  applicant  till 
after  he  had  withdrawn  his  application.  But  the  same  judge  (Lord 
Bomilly)  held  in  Reidpath^s  case,  11  Eq.  86,  that  the  applicant  was 
not  bound  if  he  never  received  the  letter. 

In  British  and  American  Tdegrafh  Company  v.  CoUon,  L.  R.  6  Britiah 
Ex.  108,  it  was  found  as  a  fact  that  the  letter  of  allotment  was  never  ^°    , 
received.    The  Court  (Kelly,  C.B.,  Pigott,  B.,  and  Bramwell,  B.)  Telegraph 
held  that  the  defendant  was  not  bound,  and  endeavoured  to  restrict  Co.  v. 
the  effect  of  Durdop  v.  Higgins.  Colson. 

In  Totpnsend^s  case,  13  Eq.  148,  the  letter  of  allotment  miscarried,  Town- 
and  was  delayed  some  days  by  the  applicant's  own  fault  in  giving  *  *  *^*' 
a  defective  address.  By  a  simple  application  of  Adams  v.  Lvndsell 
(expressly  so  treated  in  the  judgment,  p.  164)  it  was  held  that  the 
applicant  was  bound,  and  that  a  withdrawal  of  hia  application,  posted 
(and  it  seems  delivered,  p.  151)  before  he  actually  received  the  letter 
of  allotment,  was  too  late. 

In  Harris  case,  7  Ch.  587,  the  letter  of  allotment  was  duly  received,  Harris'  ca. 
but  in  the  meantime  the  applicant  had  written  a  letter  withdrawing 
his  application  on  the  ground  of  the  delay  (ten  days)  in  answering  it. 
These  letters  crossed.  The  Lords  Justices  (James  and  Hellish)  held 
that  the  applicant  was  bound,  on  the  authority  of  Dunlop  v.  Higgins^ 
with  which  they  thought  it  difficult  to  reconcOe  British  and  Amer^ 
Telegraph  Co,  v.  Colson  (a).  On  this,  however,  no  positive  opinion 
was  given,  "  because  although  the  contract  is  complete  at  the  time 
when  the  letter  accepting  the  offer  is  posted,  yet  it  may  be  subject 
to  a  condition  subsequent  that  if  the  letter  does  not  arrive  in  due 
course  of  post,  then  the  parties  may  act  on  the  assumption  that  the 
offer  has  not  been  accepted"  (per  Mellish,  L.J.,  at  p.  597). 

In  fFaWs  case,  15  Eq.  18,  Malins,  V.-C,  held  that  aa  a  fact  the  letter  Wall's  ca. 

(a)  It  seems  not  to  have  been  dui-      was  in  fact  sent  within  a  reasonable 
puted  that  the  letter  of  allotment      time. 
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had  been   received,  ioclining,  however,  to  think   HarM  case  an 
authority  for  the  more  stringeDt  construction  of  Dunlop  v.  Higgins — 
viz.,  that  the  contract  is  absolute  and  unconditional  by  the  mere 
posting.    This  construction  was  held  by  the  Court  of  Appeal  in 
Household  Fire  Insurance  Co.  v.  Grants  4  Ex.  D.  216,  p.  34,  above,  to 
be  the  correct  one. 
Americfin       The  American  case  of  Tayloev.  Merchanti  Fire  Insurance  Co,,  9  How. 
UStb^^^*^  S.  C.  390,  decided  by  the  Supreme  Court  in  1850,  is  of  less  import- 
ritiefl.  *°^®  ^  English  readers  than  it  was  a  few  years  ago,  the  groimd  being 

now  fully  covered  by  our  own  decisions.  But  it  may  still  be  useful 
to  give  some  account  of  it.  The  insurance  company's  agent  wrote  to 
the  plaintiff  offering  to  insure  his  house  on  certain  terms.  The 
plaintiff  wrote  and  posted  a  letter  accepting  these  terms,  which  was 
duly  received.  The  day  after  it  was  posted,  but  before  it  waa 
delivered,  the  house  was  burnt  The  objection  was  made,  among 
others,  that  there  was  no  complete  contract  before  the  receipt 
of  the  letter,  an  assent  of  the  company  after  the  acceptance  of 
the  proposed  terms  being  essential.  But  the  Court  held  that 
such  a  doctrine  would  be  contrary  to  mercantile  usage  and  under- 
standing, and  defeat  the  real  intent  of  the  parties.  This  decides  that 
a  contract  is  complete  as  against  the  proposer  by  posting  a  letter 
which  is  duly  delivered.  It  may  be  useful  to  cite  part  of  the  judg- 
ment : — 

"  The  fallacy  of  the  argument,  in  our  judgment,  consists  in  the 
assumption  that  the  contract  cannot  be  consimimated  without  a 
knowledge  on  the  part  of  the  company  that  the  offer  has  been 
accepted.  This  is  the  point  of  the  objection.  But  a  little  reflection 
will  show  that  in  all  cases  of  contracts  entered  into  between  parties 
at  a  distance  by  correspondence  it  is  impossible  that  both  should 
have  a  knowledge  of  it  the  moment  it  becomes  complete.  This  can 
only  exist  where  both  parties  are  present.  .  .  It  is  obviously 
impossible  ever  to  perfect  a  contract  by  correspondence,  if  a  know- 
ledge of  both  parties  at  the  moment  they  become  bound  is  an 
essential  element  in  making  out  the  obligation.  .  .  It  seems  to  us 
more  consistent  with  the  acts  and  declarations  of  the  parties  to  con- 
sider it  complete  on  the  transmission  of  the  acceptance  of  the  offer  in 
the  way  they  themselves  contemplated,  instead  of  postponing  its 
completion  till  notice  of  such  acceptance  has  been  received  and 
assented  to  by  the  company. 

"  For  why  make  the  offer,  unless  intended  that  an  assent  to  its  terms 
should  bind  them  ?  And  why  require  any  further  assent  on  their 
part  after  an  unconditional  acceptance  by  the  party  to  whom  it  is 
addressed?"  (Pp.  400,  401.)  See  also  Benjamin  on  Sale,  56,  and  7 
American  Law  Review,  433,  "  Contract  by  Ijetter,"  where  American 
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and  French  opinions  are  collected  ;  and  for  modem  German  theories 
on  the  subject  Vangerow,  Pand.  §  603,  Windscheid,  Pand.  §  306.  The 
German  writers  are  driven  to  strange  shifts  to  find  semblances  of 
authority  in  the  Qnellen  on  tliese  modem  controversies. 

There  seems  to  be  a  fair  consensus  of  authority,  such  as  there  is,  Place  of 
for  holding  that  the  place  to  which  a  contract  made  by  corresjwndence  c^i^tract 
should   be  referred  is   that  whence   the  acceptance  is  despatched,  m^de  by 
Savigny,  Syst.  8,  263,  257.     Kewcomb  v.  l)e  Roos,  2  £.  &  E.  270,  29  corre- 
L.  J.  Q.  6.  4.     CoDvei-sely,  where  an  offer  to  buy  gotnla  is  made  by  a  spondence. 
letter  posted  in  the  city  of  London,  and  accepted  by  sending  the  goods 
to  the  writer's  place  of  business  in  the  city,  the  whole  cause  of  action 
arises  in  the  city.     Taylor  v.  Jones,  1  C.  P.  D.  87. 

The  German  Commercial  Co<le  has  the  following  provisions  on  this  Grermaa 
subject :—  Cominer- 

318.  When  a  commercial  contract  is  proposed  between  parties 
present  at  the  same  time,  the  acceptance  must  be  immediate  ;  other- 
wise the  proposer  is  no  longer  bound  to  his  propoaaLt 

319.  When  a  proposal  is  on  foot  between  parties  at  a  distance,  the 
proposer  remains  bound  imtil  the  time  at  which  he  may  fairly  expect 
an  answer  to  reach  him  if  despatched  in  ordinary  course  and  in  due 
time.t  In  estimating  this  time  he  may  assume  that  his  proposal 
was  duly  received  [surely  not  if,  as  in  Adams  v.  Li7idsell  (a),  it  was 
delayed  by  his  own  negligence  T\ 

In  the  event  of  an  acceptance  despatched  in  due  time  not  arriving 
till  after  such  time  as  aforesaid,  no  contract  is  concluded  if  the 
proposer  has  given  notice  of  revocation  in  the  meantime,  or  gives  it 
forthwith  {ohit  Verzug)  on  receiving  the  acceptance. 

[The  clauses  marked  f  seem  only  to  say  in  a  rather  elaborate  way 
that  a  proposal  is  revoked  by  the  lapse  of  a  reasonable  time  without 
acceptance;  b.  319,  however,  tacitly  involves  the  important  pro- 
position— now  negatived,  as  we  saw  in  the  text,  by  English  law — 
that  an  answer  which  never  arrives,  whether  sent  by  post  or  otherwise, 
cannot  conclude  a  contract.] 

320.  When  the  revocation  of  a  proposal  reaches  the  other  party 
before  or  at  the  same  time  with  the  proposal  itself,  the  proposal 
is  deemed  null  and  void  (ist  fiir  nicht  geschehen  zu  erachten). 

In  like  manner  the  acceptance  is  deemed  null  and  void  if  the 
revocation  has  been  communicated  to  the  proposer  before  the  accept- 
ance or  at  the  same  time  with  it. 

321.  Where  an  agreement  has  been  concluded  between  parties  at  a 
distance,  the  conclusion  of  the  agreement  is  to  be  dated  from  the  time 
at  which  the  communication  of  the  acceptance  was  delivered  for 

(a)  1  B.  &  Aid.  681. 
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despatch  [out  of  the  acceptor's  control?]  (in  welchera  die  Erklamng 
der  Annahme  Behufs  der  Absendung  abgegeben  ist). 

322.  An  acceptance  subject  to  conditions  or  reservationB  is  equi- 
valent to  a  refusal  coupled  with  a  new  propoeaL 

The  rules  proposed  by  the  draft  of  a  new  Italian  Commercial  Code 
on  this  point  may  be  seen  in  the  Bevu^  de  Droit  IntemcUional,  1880, 
No.  1,  p.  79. 


Note  C.  (p.  139  above). 

ArUhorUies  on  limits  of  eorporcUe  powers. 

The  citations  here  given  are  intended  to  show  bow  the  three 
distinct  topics  of  the  powers  of  corporations  as  such  (a),  and  the 
application  to  them  of  ifi)  the  rules  of  partnership  and  (7)  the 
principles  of  public  policy,  have  been  treated  by  our  Courts,  some- 
times together  and  sometimes  separately.  They  are  airanged  in  an 
order  approximately  following  that  in  which  these  topics  have  been 
mentioned,  according  as  one  or  the  other  is  most  prominent:  a 
precise  division  would  be  impossible  without  breaking  up  passages 
from  the  same  judgment  into  many  fragments,  but  the  indicating 
letters  (a  )3  7)  are  used  to  call  attention  to  the  presence  of  the  above- 
mentioned  special  classes  of  considerations  respectively.  It  may  be 
observed  that  some  of  those  dicta  which  seem  roost  strongly  to  adopt 
on  the  first  head  the  theory  of  limited  special  capacities  occur  in  the 
inmiediate  neighbourhood  of  statements  coming  under  one  or  both 
of  the  other  heads,  which  in  all  probability  have  had  an  appreciable, 
though  it  may  be  an  undesigned  operation  in  modifying  the  form 
of  their  expression. 

Capacities      Capacities  incident  to  iwMrporoHon  generally.    Resolution  of  Ex. 

incident  to  qj^  j^  ^j^g  ^ase  of  Sutton's  Hospital,  10  Co.  Rep.  90b  :— 

Son!'**5Mj-      "  When  a  corporation  is  duly  created  all  other  incidents  are  taeite 

ton' i  If 08'    annexed    .    .    .    and  therefore  divers  clauses  subsequent  in  the 

pital  case,  ^jj^^^j  qj^  not  of  necessity,  but  only  declaratory,  and  might  well 

have  been  left  out    As,  1.  by  the  same  to  have  authority,  ability, 

and  capacity  to  purchase;  but  no  clause  is  added  that  they  may 

alien,  &c,  and  it  need  not,  for  it  is  incident.    2.  To  sue  and  be  sued, 

implead  and  be  impleaded.     3.  To  have  a  seal,  &c. ;  that  is  also 

declaratory,  for  when  they  are  incorporated  they  may  make  or  use 

what  seal  they  will.     [So  Shepp.  Touchst  57 :  '  alUiough  it  be  a  cor- 
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poration  that  doth  make  the  deed,  yet  they  may  seal  with  any  other 
seal  besides  their  common  seal,  and  the  deed  never  the  worse.*] 
4.  To  restrain  them  from  aliening  or  demising,  bat  in  a  certain  form ; 
that  is  an  ordinance  testifying  the  King's  desire,  but  it  is  but  a 
precept  and  doth  not  bind  in  law.*' 

This  resolution  does  not  seem  to  have  been  veiy  material  to  the 
decision  of  the  case,  but  anything  reported  by  Coke  is  by  inveterate 
cnstom  exempt  from  criticism,  of  this  kind ;  moreover  it  is  supported 
by  the  opinion  of  Hobart,  C.  J.,  who  says  that  a  power  to  make  by- 
laws, though  given  by  a  special  clause  in  all  incorporations,  is  need- 
less ;  "  for  I  hold  it  to  be  included  by  law  in  the  very  act  of  incor- 
porating, as  is  also  the  power  to  sue,  to  purchase,  and  the  like." 
(Hob.  211,  pi.  268.)  This  very  positive  statement  was  all  but  lost 
sight  of  in  modem  cases  (a)  till  it  was  cited  by  Blackburn,  J.  in 
Biche  V.  Ashhury  Ry.  Carriage  Co.  L.  R.  9  Ex.  263-4  :— 

^  This  seems  to  me  an  express  authority  that  at  common  law  it  is 
an  incident  to  a  corporation  to  use  its  common  seal  for  the  purpose 
of  binding  itself  to  anything  to  which  a  natural  person  could  bind 
himself,  and  to  deal  with  its  property  as  a  natural  person  might  deal 
with  his  own.  And  further  that  an  attempt  to  forbid  this  on  the 
part  of  the  King,  even  by  express  negative  words,  does  not  bind  at 
law  (&).  Nor  am  I  aware  of  any  authority  in  conflict  with  this  case. 
.  .  .  .  I  take  it  that  the  true  rule  of  law  is  that  a  corporation  at 
Common  Law  has,  as  an  incident  given  by  law,  the  same  power  to 
contract,  and  subject  to  the  same  restrictions,  that  a  natural  person 
has.  And  this  is  important  when  we  come  to  construe  the  statutes 
creating  a  corporation.'' 

We  will  now  shortly  trace  the  growth  of  the  doctrine  of  epecial  Growth  of 
capacities  in  Colman  v.  Eastern  Counties  Ry,  Co.j  10  Beav.  ],  and  *^®  ^^' 
similar  cases.    The  subject  was  novel,  many-sided,  and  embarrassing;  tJiJIin^° 
Parliament  was  called  on  to  make  and  the  Courts  to  construe  eta-  modem 
tutory  powers  and  provisions  the  like  of  which  had  seldom  if  ever  times, 
been  made  or  construed  in  earlier  times ;  and  so  many  new  points 
arose  for  legislative  precaution  and  judicial  discussion,  and  it  took  so 
much  time  and  labour  to  disentangle  them,  that  it  never  occurred  to 
anybody  to  think  that  the  Common  Law  could  have  anything 
of  importance  to  say  to  the  matter.    To  speak  plainly,  it  is  clear 
enough  that  Parliament  had  forgotten  all  about  the  Sutton^s  Hospital 

(a)   It  is  cited  by  Erie,   J.   in  violation  of   the  conditions  of  the 

Bostock  y.  N.  Staffordshire  Ry.  Go.  charter  is  not  void,  bat  the  Crown 

4  E.  &  B.  798,  819,  24  L.  J.  Q.  B.  has  a  remedy  by  proceeding  by  tci. 

225.  /<*"   for  the  repeal   of    the   letters 

(6)    That  is,  a  corporate  act  in  patent,  see  ib.  p.  264. 

U  U 
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case,  and  perhaps  it  is  not  surprising  that  the  Courts  did  not  re- 
member it 
Cohnan  v.  In  Coiman  v.  £,  C.  Ry.  Co.  the  suit  was  by  a  shareholder  to 
r  d  "^s^rain  the  company  and  its  directors  from  applying  its  funds  in 
other  ca!>e8  pi^nioting  a  steam-packet  company  in  connexion  with  the  railway, 
in  equity.  Injunction  granted.  Lord  Langdale  in  the  course  of  his  judgment 
spoke  of  the  exercise  of  a  railway  company's  powers  as  a  matter 
affecting  public  rights  and  interests,  and  therefore  to  be  looked  into 
with  more  vigiLince  than  the  conduct  of  an  ordinary  partnership, 
and  observed  how  desirable  it  was  that  the  property  of  railway  com- 
panies should  be  secure  from  being  pledged  to  unauthorized  specu- 
lations, BO  that  investment  in  them  might  be  prudent  [7].  He 
further  expressed  his  clear  opinion  "that  the  powers  which  are 
given  by  an  Act  of  Parliament,  like  that  now  in  question,  extend 
no  farther  than  is  expresi>ly  stated  in  the  Act,  or  is  necessarily  and 
properly  required  for  carrying  into  effect  the  undertaking  and  works 
which  the  Act  has  expressly  sanctioned.  .  .  They  [the  company] 
have  the  power  to  do  all  such  things  as  are  necessary  and  proper  for 
the  purpose  of  carrying  out  the  intention  of  the  Act  of  Parliament, 
but  they  have  no  power  of  doing  anything  beyond  it." 

Salomona  v.  Laing,  12  Beav.  339,  also  before  Lord  Langdale,  was 
a  suit  by  a  shareholder  to  restrain  the  London,  Brij^hton,  and  South 
Coast  Ry.  Co.,  which  was  already  lawfully  possessed  of  many  shares 
in  the  Direct  London  and  Portsmouth  Co.,  from  taking  up  more 
shares  in  that  company  and  otherwise  assisting  it  out  of  the  South 
Coast  Co.'s  funds.  The  M.R.  said:  "A  railway  company  incorpo- 
rated by  Act  of  Parliament  is  bound  to  apply  all  the  moneys  and 
property  of  the  company  for  the  purposes  directed  and  provided  for 
by  the  Act,  and  for  no  other  purpose  whatever."  He  went  on  to  say 
that  any  surplus  after  the  purposes  of  the  Act  are  fulfilled  belongs 
to  the  shareholders  as  dividend  and  cannot  be  disposed  of  against  the 
will  of  any  shareholder  [fi],  "  Any  application  of  or  dealing  with 
.  .  any  funds  or  money  of  the  company  .  .  in  any  manner 
not  distinctly  authorized  by  the  Act,  is  in  my  opinion  an  illegal  ap- 
plication or  dealing  "  (p.  352).  In  a  later  stage  of  the  case  (pp.  377, 
382)  he  spoke  of  the  arrangement  between  the  two  companies  as 
"fraud  against  the  Legislature,  who  gave  them  their  powers  for  pur- 
poses entirely  different*' [7].  The  case  of  Coheti  v.  Wilkinson  (12 
Beuv.  125,  138,  1  Mac.  &  G.  481),  which  arose  out  of  the  same  series 
of  transactions,  decided  that  a  railway  company  is  bound  not  only  to 
make  nothing  different  from  what  Parliament  intended  it  to  make, 
but  to  make  nothing  liss  than  the  whole:  abandoning  a  material 
part  of  the  sclieme  is  in  fact  equivalent  to  substituting  a  different 
scheme  (cp.  Hodgson  v.  Earl  of  Poxnsy  V  D  M.  G.  6). 
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In  Bagshaw  v.  East  Unurn  Ry,  Co.  (7  Ha.  114)  it  was  laid  down 
that  capital  raised  under  an  Act  of  Parliament  for  a  specific  purpose 
defined  by  the  Act  cannot  be  applied  by  directors  (and  probably  not 
by  the  unanimous  assent  of  the  shareholders)  to  any  other  purpose 
than  such  as  the  company's  general  funds  might  be  applied  to  [7J : 
in  the  Court  of  Appeal  (2  Mac.  &  0.  389)  the  case  was  put  more  on 
the  ground  of  the  individual  shareholder's  right  to  have  his  money 
applied  only  to  the  specific  purpose  for  which  he  advanced  it  [/3]. 

In  the  subsequent  cases  of  Be/man  v.  Ruford^  1  Sim.  N.  S.  550 
(Lord  Cranworth,  V.-C.)and  O.  N.  Railway  Co,  v.  B,  C.  Railway  Co, 
9  Ha.  306  (Turner,  V.-C. ),  the  point  is  that  the  statutory  incorpora- 
tion of  a  railway  company  imposes  on  it,  with  reference  to  the  interests 
of  the  public  [7],  a  positive  duty  of  maintaining  and  working  its  line, 
and  it  must  not  enter  into  any  agreement  that  amounts  to  a  delega- 
tion or  abandonment  of  this  duty  (a) ;  in  Beman  v.  Ruffordj  however, 
the  strong  expression  occurs  that,  "  on  the  principle  that  has  been  so 
often  laid  down,  this  Court  will  not  tolerate  that  parties  having  the 
enormous  powers  which  railway  companies  obtain  [7]  should  apply 
one  farthing  of  their  funds  in  a  way  which  differs  in  the  slightest 
degree  from  that  in  which  the  Legislature  has  provided  that  they 
shall  be  applied  "  (p.  566).  The  remarks  of  the  Lord  Justice  Turner 
in  the  later  case  of  Shrewsbury  S  Bii-mhigham  Ry.  Co.  v.  L,  <£•  N.  W. 
Ry,  Co.,  4  D.  M.  G.  115,  132,  are  less  strong;  in  Simpson  v.  IVest- 
minster  Palace  Hotel  Co.,  2  D.  F.  J.  141,  a  dissenting  shareholders' 
suit,  he  seems  to  confine  himself  to  the  power  of  a  meeting  to  bind 
the  minority  on  partnership  principles  [/3]. 

We  have  dwelt  so  far  on  these  decisions  in  this  place  (though  one  East  An- 
or  two  of  them  do  not  even  in  their  language  really  postulate  the  ^^**"  *^'* 
doctrine  of  limited  special  capacities)  because  they  had  much  weight  4©.  at  com- 
in  East  Anglian  Railways  Co.  v.  E.  C.  Railway  Co.,  11  C.  B.  775,  mon  law. 
21  L.  J.  C.  P.  23,  which  for  some  time  was  treated  as  a  leading  case, 
and  was  the  chief  obstacle  to  the  restoration  of  the  common  law 
doctrine  of  "general  capacity."    Bramwell,  L.  J.  has  now  expressed 
a  distinct  opinion  that  it  was  wrongly  decided :  11  Ch.  D.,  at  p.  501 : 
it  is  here  cited,  however,  for  its  importance  in  the  history  of  the 
subject    It  was  in  effect  the  case  of  an  agreement  by  one  railway 
company  to  promote  the  undertaking  of  another.    The  Couit  said: 
''It  is  clear  that  the  Defendants  have  a  limited  authority  only, 
and  are  a  corporation  only  for  the  purpose  of  making  and  main- 
taining the  railway  sanctioned  by  the  Act,  and  that  their  fimds  can 

(a)  As  a  lease  of  the  undertaking,      and  control  of  the  lin«  to  another 
or  (frant  of  exclusivt  running  powers      company. 

U  U  2 
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only  be  applied  for  the  purposes  directed  and  pTorided  for  by  the 
statute."  (Nor  does  it  matter  that  an  application  of  fands  not 
authorized  by  the  Act  is  expected  to  be  for  the  profit  of  the  line.) 
**  They  are  a  corporation  onJy  for  the  purpose  of  making  and  main- 
taining  the  Eastern  Counties  Railway.  Every  proprietor  when  be 
takes  shares  has  a  right  to  expect  that  the  conditions  upon  which 
the  Act  was  obtained  will  be  performed  .  .  .  the  public  alao 
has  an  interest  in  the  proper  administration  of  the  powers  conferred 
by  the  Act  [7].  ...  If  the  company  is  a  corporation  only 
for  a  limited  purpose,  and  a  contract  like  that  under  discussion  is  not 
within  their  authority,  the  assent  of  all  the  shareholders  to  such  a 
contract  [/3],  though  it  may  make  them  all  personally  liable  to  x>er- 
form  their  contract,  would  not  bind  them  in  their  corporate  capacity 
or  render  liable  their  corporate  funds."  This  was  followed  by  Mac- 
greg&r  v.  Dover  and  Deal  Raaway  Co.  (in  Ex.  Ch.),  18  Q.  B.  618,  22 
L.  J.  Q.  B.  69.  The  plaintiff  in  error,  the  Chairman  of  the  South 
Eastern  Railway  Co.,  had  undertaken  that  his  company  should  guar 
rantee  certain  parliamentary  expenses  of  the  Dover  and  Deal  Com- 
pany. Held,  on  the  authority  of  the  last  case,  that  the  agreement 
was  void  as  an  attempt  to  bind  the  S.  E.  Company  to  do  an  act 
which  to  the  knowledge  of  both  parties  would  be  illegal ;  "not  merely 
an  act  which  they  have  no  power  to  do,  but  an  act  contrary  to  public 
policy  and  the  provisions  of  a  public  Act  of  Parliament "  [7]. 

In  Hart  v.  Eastern  Union  Ry,  Co.y  7  Ex.  246,  21  L,  J.  Ex.  97,  in 
Ex.  Ch.  8  Ex.  116, 22  L.  J.  Ex.  20,  it  was  even  contended,  but  without 
success,  that  when  a  company  was  empowered  by  its  Act  to  borrow 
money  on  debentures,  there  was  no  right  of  action  on  such  debentures 
because  the  Act  had  no  words  expressly  giving  it,  and  provided 
another  special  remedy  in  certain  events.  Cp.  Slark  v.  Higkgaie 
Archway  Co,,  5  Taunt.  792. 

Reaction         But  this  doctrine  did  not  long  pass  unquestioned.    The  theory  of 

Y    k  h       general  capacity  was  upheld  in  S.  Yorkshire  Ry.  i&  River  Dun  Co,  v. 

&c.  Co.  V.    (^'  -y*  Ry-  Co.^  9  Ex.  66,  22  L.  J.  Ex.  306.    The  action  was  on  an 

G.  N.  R.     agreement  that  the  defendant  company  should  have  the  use  of  the 

ment  oi  ^'  P'*^^*^^^  company's  line  for  carrying  coal  for  21  years,  paying  tolls  on 

Parke,  B.    a  scheme  framed  to  secure  to  the  plaintiff  company  a  dividend  varying 

with  the  quantity  of  coal  carried.  The  defendant  compauy  pleaded  that 

the  agreement  was  unauthorized  and  void.     The  arguments  turned  a 

good  deal  on  the  question  whether  these  payments  were  such  "  tolls  " 

as  contemplated  by  the  Railways  Clauses  Consolidation  Act,  and  on 

that  ground  the  decision  in  favour  of  the  agreement  was  affirmed  in 

the  Exchequer  Chamber  (9  Ex.  642),  nothing   being  said  on  the 

general  doctrine.     In  the  Court  below  Parke,  B.,  afterwards  Lord 
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Wensleydale,  expressed  his  opinion  that  as  a  corporation  the  defendants 
had  power  to  do  all  things  connected  with  the  management  of  the 
concern  unless  prohibited  by  the  Act  of  Parliament  (9  Ex.  67)  and 
that  the  contract  was  prima  fcKie  binding,  and  must  be  enforced  if  it 
could  not  be  made  out  that  it  was  forbidden  by  the  Act  (9  £x.  88, 
22  L.  J.  Ex.  315}.  The  classical  passage  of  his  judgment,  as  it  may 
now  fairly  be  called,  is  as  follows : 

^Generally  speaking,  all  corporations  are  bound  by  a  covenant 
under  their  corporate  seal  properly  affixed,  which  is  a  legal  mode  of 
expressing  the  will  of  the  entire  body,  and  are  bound  as  much  as  an 
individual  is  by  his  deed.  Contracts  with  partnerships  stand  upon  a 
different  footing.  They  relate  to  the  power  of  one  member  of  a 
partnership  to  bind  another,  and  constitute  a  branch  of  the  law  of 
principal  and  agent.  In  partnerships,  where  all  the  members  do  not 
concur  in  a  contiact  (as  often  they  do  not)  one  partner  may  bind  the 
other  in  all  contracts  within  the  scope  of  their  ordinary  partnership 
dealings.  In  those  beyond,  the  individual  partners  making  the 
contract  are  bound,  not  the  other  partners.  But  corporations,  which 
are  creations  of  law,  are,  when  the  seal  is  properly  affixed,  bound 
just  as  individuals  are  by  their  own  contracts,  and  as  much  as  all  the 
members  of  a  partnership  would  be  by  a  contract  in  which  all  con- 
curred. Bat  where  a  corporation  is  created  by  an  Act  of  Parliament 
for  particular  purposes  with  special  powers,  then  indeed  another 
question  arises.  Their  deed,  though  under  their  corporate  seal,  and 
that  regularly  affixed,  does  not  bind  them  if  it  appears  by  the  express 
provisions  of  the  statute  creating  the  corporation,  or  by  necessary  or 
reasonable  inference  from  its  enactments,  that  this  deed  was  ultra 
vires — that  is,  that  the  Legislature  meant  that  such  a  deed  should  not 
be  made.'' 

This  IB  adopted  by  Blackburn,  J.  in  his  judgment  in  Taylor  v.  Hi«  view 
Chichesttr  dk  MidhurU  Railway  Co.,  L.  E.  2  Ex.  356,  383.     In  the  ^'"9^^  >» 
Exchequer  Chamber  Blackburn  and  Willes,  J  J.  were  a  dissenting  caaes. 
minority :  the  decision  of  the  majority  was  reversed  in  the  House  of 
Lords,  L.  B.  4  H.  L.  628,  but  on  the  ground  that  the  agreement  then 
in  question  was  clearly  within  the  company's  ordinary  and  proper 
business,  so  that  no  shareholder  could  have  objected  to  the  directors 
entering  into  it,  and  thus  the  more  general  question  was  left  at  large. 
The  judgments  of  the  dissenting  judges  below  remain  entitled  to 
considerable  weight:  and,  at  all  events,  in  the  words  of  Blackburn, 
J.,  **  Lord  Wensley dale's  mode  of  stating  the  proposition  has  boen 
adopted  as  expressing  the  true  doctrine,  by  the  Court  of  Queen's 
Bench  in  Chambers  v.  Manchester  &  Milford  Railway  Co.,  5  B.  &  S. 
688 ;  33  L.  J.  Q.  B.  268 ;  by  the  Court  of  Common  Pleas  in  South 
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lFale4  Railway  Co.  v.  Redmond,  10  C.  B.  N.  S.  675  [see  per  Erie,  C. 
J.  at  p.  682] ;  by  the  Court  of  Exchequer  in  Bateman  v.  Mayar^  d:c. 
of  Ashton-under-Lyne,  3  H.  &  N.  323 ;  27  L.  J.  Ex.  458  [where, 
however,  one  member  of  the  Court  oould  not  get  over  the  East  Anglian 
Bailways  case,  though  personally  not  approving  it] ;  by  Lord  Cran- 
worth,  C.  in  delivering  the  judgment  in  the  House  of  Lords  in 
Shrewibury  dc  Birmingham  Railway  Co.  v.  N.  \Y.  Railway  Oo.,  6  H. 
L.  C.  113." 


State- 
ments 
of  the  law 
to  same 
effect  in 
House  of 
Lords. 


Lord  Cranworth's  remarks  must  be  specially  cited. 
"  Prima  facie  corporate  bodies  are  bound  by  all  contracts  nnder 
their  common  seal.  When  the  Legislature  constitutes  a  corporation 
it  gives  to  that  body  ftima  facie  an  absolute  right  of  contracting. 
But  this  frima  facie  right  does  not  exist  in  any  case  where  the 
contract  is  one  which,  from  the  nature  and  object  of  the  incor- 
poration, the  corporate  body  is  expressly  or  impliedly  prohibited 
from  making;  such  a  contract  is  said  to  be  vUra  vires  (a).  And  the 
question  here,  as  in  similar  cases,  is  whether  there  is  anything  on 
the  face  of  the  act  of  incorporation  which  expressly  or  impliedly 
forbids  the  making  of  the  contract  sought  to  be  enforced*'  (6  H.  L. 
C.  at  p.  135). 

The  actual  ground  of  decision  was  that  in  this  case,  whether  the 
contract  was  valid  or  not,  the  time  had  not  arrived  at  which  it  was 
to  take  effect. 

Moreover,  Lord  Wensleydale  was  enabled  to  repeat  his  opinion 
even  more  distinctly  in  the  House  of  Lords :  Scottish  N.  E.  Railway 
Co,  V.  Stcivart,  3  Macq.  382,  415  (and  see  per  Willes,  J.,  L.  R.  2  Ex. 
390-1). 

**  There  can  be  no  doubt  that  a  corporation  is  fully  capable  of 
binding  itself  by  any  contract  under  its  common  seal  in  England 
and  without  it  in  Scotland,  except  when  the  statutes  by  which  it  is 
created  or  regulated  expressly  or  by  necessary  implication  prohibit 
such  contract  between  the  parties.  Prima  fade  all  its  contracts  are 
valid,  and  it  lies  on  those  who  impeach  any  contract  to  make  out 
that  it  is  avoided." 

Lord  St.  Leonards  took  the  same  view  in  E,  G.  Ry,  Co.  v.  Hawkes 
in  the  Court  of  Chancery  (see  1  D.  M.  G.  737,  752,  759-60),  and 
still  more  clearly  in  the  House  of  Lords  (5  H.  L.  C.  331). 

"  The  appellants  as  a  corporation  have  all  the  ^powers  incident  to 
a  corporation  except  so  far  as  they  are  restrained  by  their  act  of 
incorporation.    Directors  cannot  act  in  opposition  to  the  purpose  for 


{a)  This  term,  if  restricted  to  the 
definition  here  given  of  it,  is  barm- 
less  and  possibly  convenient ;  but  it 


has  become  so  ambigtious  by  less 
accurate  unage  that  we  have  pre- 
ferred  to  avoid  it. 
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which  their  company  was  incorporated  [7],  bnt  short  of  that  they 
may  bind  the  body  just  as  [the  proper  officers,  Ac.  of]  corporations 
in  general  may  do  "  (p.  373).  Again,  '*  the  safety  of  men  in  their 
daily  contracts  requires  that  this  doctrine  of  ultra  vires  should  be 
confined  within  narrow  bounds''  (p.  371).  He  further  stated  the 
effect  of  this  and  other  shortly  preceding  decisions  of  the  House  of 
Lords  (which  however  do  not  much  illustrate  our  particular  subject), 
as  being  to  '*  place  the  powers  and  liabilities  of  directors  and  their 
companies  in  making  contracts  and  in  dealing  with  third  parties  upon 
a  safe  and  rational  footing.  They  do  not  authorize  directors  to  bind 
their  companies  by  contracts  foreign  to  the  purposes  for  which  they 
were  established,  but  they  do  hold  companies  bound  by  contracts 
duly  entered  into  by  their  directors  for  purposes  which  they  have 
treated  as  within  the  objects  of  their  Acts,  and  which  cannot  clearly 
be  shown  not  to  fall  within  them  "  (p.  381,  and  see  L.  R.  9  Ex.  389). 
This  case  is  the  more  important  inasmuch  as  it  was  one  of  specific 
performance  of  a  contract  to  purchase  land  and  pay  a  sum  of  money 
as  compensation  and  damages,  and  the  contract  was  enforced  notwith- 
standing that  in  the  result  the  land  was  not  wanted  by  the  company. 

The  doctrine  was  also  discussed  by  Erie,  J.  in  Mayor  ofNortnchv.  Opinjon  of 
Norfolk  Ry.  Cb.,  4  E.  &  B.  397, 24  L-  J.  Q.  B.  105  ^a  case  where  there  ^'*^®»  •^• 
was  an  extraordinary  division  of  opinion  in  the  Court  on  the  questions 
actually  before  them,  and  especially  whether  the  particular  contract  was 
or  was  not  unlawful  in  itsdf:  see  p.  253  above).  He  thought  the  true 
view  to  be  that  corporations  were  prohibited  by  implication  only  from 
using  their  parliamentary  powers  in  order  to  defeat  the  purposes  of  in- 
corporation, and  criticized  the  judgment  in  the  East  Anglian  case  as 
too  wide  (4  E.  &  B.  415,  24  L.  J.  Q.  B.  112) :  and  he  carefully  pointed 
out  the  danger  of  overlooking  the  differences  between  a  dissenting 
shareholder's  suit  in  equity  and  an  action  by  a  stranger  against  the 
corporate  body  (4  E.  &  B.  419,  24  L.  J.  Q.  B.  113).  The  same  learned 
judge  further  said  in  Bostock  v.  N,  Staffordshire  Ry,  Co.,  4  E.  &  B. 
798,  819,  24  L.  J.  Q.  B.  225,  231  (this  however  was  not  a  case  of 
contract),  citing  the  Sutton's  Hospital  case,  ''By  common  law  the 
creation  of  a  corporation  conferred  on  it  all  the  rights  and  liabilities 
in  respect  of  property,  contracts,  and  litigation,  which  existence  con- 
fers on  a  natural  subject,  modified  only  by  the  formalities  required  for 
expressing  the  will  of  a  numerous  body.  .  .  .  Those  of  its  rights 
and  liabilities  which  are  unaffected  by  statute  exist  as  at  common 
law." 

Turning  to  the  later  cases  in  courts  of  equity,  we  find  marked  Later ^ 
signs  of  an  abandonment  of  their  earlier  view,  and  adhesion  to  the  *^*^  *" 
doctrine  of  general  capacity.    In  considering  the  power  of  building 
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societies  (which  were  statutory  quasi-corpoiatibns ;  see  now  the  Act 
of  1874,  37  k  38  Vict.  c.  42),  to  borrow  money,  the  question  has 
been  treated  on  all  hands  as  being  not  whether  the  borrowing  of 
money  was  expressly  or  necessarily  permitted  by  the  statute,  bnt 
whether  it  was  forbidden  or  clearly  repugnant  to  the  constitution 
and  objects  of  the  society :  Laing  v.  Reed,  6  Ch.  4 ;  3c parte  William-' 
»on,  ib.  309  (notwithstanding  the  wording  of  the  head-note  in  the 
latter  case,  see  p.  312). 

And  in  Ex  parte  Birmingham  Banking  Co.,  6  Ch.  83,  the  Court  of 
Appeal  held  without  hesitation  that  an  incorporated  company  can 
prima  facie  mortgage  any  part  of  its  property,  and  this  as  well  for  an 
existing  debt  as  for  a  new  loan.  The  articles  of  association  authorized 
borrowing  on  mortgage,  but  the  Lords  Justices  did  not  stop  to  discuss 
whether  this  would  or  would  not  include  a  mortgage  to  secure  pre- 
existing debts  (a),  resting  this  part  of  their  decision  on  the  general 
power  of  a  body  corporate  to  **  hold  property  and  dispose  of  it  as 
freely  as  an  individual,  unless  it  is  specially  prohibited  from  eo 
doing*'  (James,  L.  J.  at  p.  87).  One  may  also  refer  to  the  view  taken 
by  Turner,  L.  J.  that  the  affirmative  provisions  of  the  Companies 
Clauses  Act  do  not  exclude  other  modes  of  contracting:  Wilson  v. 
West  Hardepool  By,  Co.,  2  D.  J.  S.  475,  496.  In  Bath's  ca.,  8 
Ch.  D.  334,  the  C.A.  was  unanimously  of  opinion  that  a  corporation 
or  quasi-corporate  association  has  as  an  incident  to  its  existence 
the  same  power  of  compromising  claims  against  it  that  a  natural 
person  has. 

Lastly,  we  have  the  doctrine  of  general  capacity  deliberately 
adopted  by  the  whole  Court  of  Exchequer  Chamber  in  Riche  v. 
Ashhury  By.  Carriage  Co.,  L.  R.  9  Ex.  254,  sqq.  The  division  of 
the  Court  was  confined  to  the  questions  (i)  whether  a  company 
formed  under  the  Companies  Act,  1862,  is  forbidden  to  undertake 
business  substantially  beyond  its  objects  as  defined  in  the  memo- 
randum of  association  and  (ii)  whether,  apart  from  this,  an  assent  of 
all  the  shareholders  could  in  this  case  be  inferred  in  fact.  The 
decision  of  the  House  of  Lords  (L.  B.  7  H.  L.  653)  disposes  of  these 
questions  without  touching  the  general  doctrine. 

Application  of  doctrines  of  partnership  and  agency. 

A  case  in  which  this  view  appears  most  clearly,  and  indeed  exclu- 
sively, is  Simpson  v.  Denison^  10  Ha.  51.  The  suit  was  instituted  by 
dissentient  shareholders  to  restrain  the  carrying  out  of  an  agreement 

SimpBoh  V.  between  their  company  (the  Great  Northern)  and  another  railway 
Penison. 

(a)  As  to  which  see  Inns  of  Court  Hotd  Co,,  6  £q.  82. 


Biche  V. 
Ashbury, 
&c.  Co.  in 
Ex.  Ch. 


Applica- 
tion of 
partner- 
ship law : 
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company^  by  which  the  Qreat  Northern  was  to  take  orer  the  whole 
of  that  company's  traffic,  and  also  to  restrain  the  application  of  the 
funds  of  the  Qreat  Northern  Company  for  obtaining  an  Act  of  Par- 
liament to  ratify  such  agreement.     The  V.-O.  Turner  treated  it  as  a 
pure  question  of  partnership :  "  How  would  this  case  have  stood  **  he 
says  in  the  first  paragraph  of  the  judgment  "  if  it  had  been  the  case 
of  an  ordinary  limited  partnership?"    The  Railways  Clauses  Con- 
solidation Act  became  in  this  view  a  statutory  form  of  partnership 
articles,  to  which  every  shareholder  must  be  taken  to  have  assented : 
and  the  general  ground  of  the  decision  was  that  '*no  majority  can 
authorize  an  application  of  partnership  funds  to  a  purpose  not  war- 
ranted by  the  partnership  contract."    For  the  purpose  of  the  case 
before  the  Court  this  analogy  was  perfectly  legitimate  ;  and  the 
dissent  expressed  by  Parke,  B.  (in  South  Yorkshire^  <&c.  Co,  v.  O.  N. 
R.  Co.,  9  Ex.  88,  22  L.  J.  Ex.  315),  must  be  considered  only  as  a 
warning  against  an  unqualified  extension  of  it  to  questions  between 
the  corporate  body  and  strangers.    The  rule  comes  out,  if  possible,  Statement 
even  more  clearly  in  Pickering  v.  Stephenson,  14  Eq.  322,  340,  where  ^  ^^^^^^' 
it  is  thus  set  forth  by  Wickens,  V.-C.     "  The  principle  of  jurispru-  Pickering 
dence  which  I  am  asked  here  to  apply  is  that  the  governing  body  of  ^«  Stephen- 
a  corporation  that  is  in  fact  a  trading  partnership  cannot  in  general  ^^ 
use  the  funds  of  the  community  for  any  purpose  other  than  those  for 
which  they  were  contributed.    By  the  governing  body  I  do  not  of 
course  mean  exclusively  either  directors  or  a  general  coimcil  (a), 
but  the  ultimate  authority  within  the  society  itself,  which  would 
ordinarily  be  a  majority  at  a  general  meeting.     According  to  the 
principle  in  question  the  special  powers  given  either  to  the  directors 
or  to  a  majority  by  the  statutes  or  other  constituent  documents  of 
the  association,  however  absolute  in  terms,  are  always  to  be  construed 
as  subject  to  a  paramount  and  inherent  restriction  that  they  are  to 
be  exercised  in  subjection  to  the  special  purposes  of  the  original  bond 
of  association." 

It  is  to  be  observed  that  this  passage  contains  no  indication  of 
opinion  on  the  extent  to  which  a  corporation  may  be  bound  by  the 
unaniTuous  assent  of  its  members. 

Any  dissenting  shareholder  may  call  for  the  assistance  o£  the  Bights  of 
Court  to  restrain  unconstitutional  acts  of  the  governing  body,  but  he  "J"**^"^ 
must  do  so  in  his  proper  capacity  and  interest  as  a  shareholder  and  holders, 
partner.     If  the  Court  can  see  that  in  fact  he  represents  some  other 
interest,  and  has  no  real  interest  of  his  own  in  the  action,  it  will  not 
listen  to  him  ;  as  when  the  proceedings  are  taken  by  the  direction  of 

(a)  Beferring  to  the  peculiar  constitution  of  the  company  then  in  question. 
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a  rival  company  in  wboae  hands  the  nominal  plaintiff  is  a  mere 
puppet,  and  which  indemnifies  him  against  costs :  Forrest  v,  Man- 
chester ^  iite.  Ry.  Co.f  4  D.  F.  J.  126 :  so  where  the  suit  was  in  fact 
instituted  by  the  plaintiffs  solicitor  on  grounds  of  personal  hostility, 
Eohaan  y .  Dodds,  8  £q.  301.  But  if  he  has  any  real  interest  and  u^  pro- 
ceeding at  his  own  risk  he  is  not  disqualified  from  suing  by  the  fact 
that  he  has  collateral  motives,  or  is  acting  on  the  suggestion  of 
strangers  or  enemies  to  the  company,  or  even  has  acquired  his  interest 
for  t-he  purpose  of  instituting  the  suit:  Colman  v.  £.  C.  Ry.  Co.  siipra ; 
Seaton  v.  Grant,  2  CJh.  459  ;  Bloxam  v.  Mctrop.  Ry,  Co,  3  Ch.  337. 
Partien  to  For  full  collection  of  cases  see  Lindley,  2.  1(X)1.  As  a  rule  the 
•***®'^  plaintiff  in  actions  of  this  kind  sues  on  behalf  of  himself  and  all 
other  shareholders  whose  interests  are  identical  with  his  own ;  but 
there  seems  to  be  no  reason  why  he  should  not  sue  alone  in  those 
cases  where  the  act  complained  of  cannot  be  ratified  at  all,  or  can  be 
ratified  only  by  the  unanimous  assent  of  the  shareholders  ;  HooU  ▼. 
G.  W.  Ry.  Co.y  3  Cb.  262.  There  is  another  class  of  cases  in  which 
abuse  of  corporate  powers  or  authorities  is  complained  of,  but  the 
particular  act  is  within  the  competence  of,  and  may  be  affirmed  or 
disaffirmed  by,  ^'  the  ultimate  authority  within  the  society  itself"  (in 
the  words  of  Wickens,  V.-C.,  just  now  cited),  and  therefore  the 
corporation  itself  is  prima  facie  the  proper  plaintiff.  See  Lindley,  2. 
895  sqq.  Gray  v.  Lewis,  8  Ch.  1035,  1051 ;  MacDougall  v.  Garditier^ 
10  Ch.  606, 1  Ch.  D.  13,  21  ;  RusseU  v.  Wakefield  Waterworks  Co.^ 
20  Eq.  474.  "The  majority  are  the  only  periK)ns  who  can  com- 
plain that  a  thing  which  they  are  entitled  to  do  has  been  done 
irregularly"  (o).  The  exception  is  when  a  majority  have  got  the 
government  of  the  corporation  into  their  own  hands,  and  are  using 
the  corporate  name  and  powers  to  make  a  profit  for  themselves  at  the 
expense  of  the  minority ;  then  an  action  is  rightly  brought  by  a 
shareholder  on  behalf  of  himself  and  others,  making  the  company  a 
defendant :  Menier  v.  Hoopet^s  Telegraph  Works,  9  Ch.  350  ;  Mason 
V.  Harris  (C.  A.),  11  Ch.  D.  97.  We  mention  these  cases  only  to 
distinguish  them  from  those  with  which  we  are  now  concerned. 

Li   ited  With  regard  to  the  doctrine  of  limited  i^ency,  and  to  its  peculiar 

agency  of    importance  in  the  case  of  companies  constituted  by  public  documents, 

directoiB,    all  persons  dealing  with  them  being  considered  to  know  the  contents 

of  those  documents  and  the  limits  set  to  the  agent's  authority  by 

them,  it  may  be  useful  to  give  Lord  Hatherley*8  concise  statement 


(a)  Mellish,  L.  J.,  1  Cb.  D.  at  p.  see  Ptnder  v.  Luskington,  6  CK.  D. 
25.  As  to  a  shareholder's  right  to  70 ;  Duckett  v.  Oover,  ib.,  82  ;  Silher 
use  the  company's  name  as  plaintiff,      Light  Co,  v.  Silber,  12  Ch.  D.  717. 
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of  the  law  (when  V.-C.)  in  Fountaine  y.  Carmarthen  Ry,  Co,,  6  Eki. 
31t),  322. 

"  In  the  case  of  a  registered  joint-stock  company  all  the  world  of 
course  have  notice  of  the  general  Act  of  Parliament  and  of  the 
special  deed  which  has  been  registered  pursuant  to  the  provisions  of 
the  Act,  and  if  there  be  anything  to  be  done  which  can  only  be  done 
by  the  directors  under  certain  limited  powers,  the  person  who  deals 
with  the  directors  must  see  that  those  limited  powers  are  not  being 
exceeded.  If,  on  the  other  hand,  as  in  the  case  of  Royal  British  Baiik 
V.  Tiirquand  (a),  the  directors  have  power  and  authority  to  bind  the 
company,  but  certain  preliminaries  are  required  to  be  gone  through 
on  the  part  of  the  company  before  that  power  can  be  duly  exercised, 
then  the  person  contracting  with  the  directors  is  not  bound  to  see 
that  all  the.«e  preliminaries  have  been  observed.  He  is  entitled  to 
presume  that  the  directors  are  acting  lawfully  in  what  they  do. 
That  is  the  result  of  Lord  Campbell's  judgment  in  Royal  British  Bant 
V.  Turquand.**    For  fuller  exposition  see  Lindley,  1.  253,  334. 

The  contrast  of  the  two  classes  of  cases  is  weU  shown  in  Royal  Royal  Bri- 
British  Bank  v.  Tarquaiid  {mpra)  and  Balfour  v,  Emetty  5  C.  B.  ^''^f"^ 
N.  S.  601,  28  L.  J.  0.  P.  170.     In  the  former  case  there  was  power  quand,  &c. 
for  the  directors  to  borrow  money  if  authorized  by  resolution :  and 
it  was  held  that  a  creditor  taking  a  bond  from  the  directors  under 
the  company*s  seal  was  not  bound  to  inquire  whether  there  had  been 
a  resolution.    Jervis,  C.J.  said  in  the  Exchequer  Chamber  (the  rest 
of  the  Court  concurring) : — 

^  We  may  now  take  for  granted  that  the  dealings  with  these  com- 
panies are  not  like  dealings  with  other  partnerships,  and  that  the 
parties  dealing  with  them  are  bound  to  read  the  statute  and  the  deed 
of  settlement.  But  they  are  not  bound  to  do  more.  And  the  party 
here  on  reading  the  deed  of  settlement  would  find  not  a  prohibition 
from  borrowing,  but  a  permission  to  do  so  on  certain  conditions." 

The  same  principle  has  been  followed  in  many  later  cases  {Ex parte 
Eagle  Insurance  Co,,  4  K.  &  J.  649,  27  L.  J.  Ch.  829 ;  CampbeWs  ca. 
dtc,  9  Ch.  1,  24 ;  ToiterdeU  v.  Fareham  Brick  Co.,  L.  R.  1  C.  P.  674 ; 
Re  County  Life  Asset,  Co.,  5  Ch.  288,  a  very  strong  cose,  for  the 
persons  who  issued  the  policy  were  assuming  to  carry  on  business  as 
directors  of  the  company  without  any  authority  at  all),  and  it  has 
been  decisively  affirmed  by  the  House  of  Lords  in  Mahony  v.  East 
Holyford  Mining  Co.,  L.  R  7  H.  L.  869.  In  that  case  a  bank  had 
honoured  cheques  drawn  by  persons  acting  as  directors  of  the  com- 
pany, but  who  had  never  been  properly  appointed;    and    these 

(a)  5  E.  &  B.  248,  6  ibid,  827 ;  24  L.  J.  Q.  B.  327,  25  ibid,  327. 
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payments  were  held  to  be  good  as  against  the  liqnidator,  the  dealings 
having  been  on  the  face  of  them  regular,  and  with  d^  facto  officers  of 
the  company.  Shareholders  who  allow  persons  to  assume  office  and 
conduct  the  company's  business  are,  as  against  innocent  third  persons, 
no  less  bound  by  the  acts  of  these  dt  facto  officers  than  if  they  had 
been  duly  appointed.  It  is  for  the  shareholders  to  see  that  un- 
authorized persons  do  not  usarp  office  and  that  the  business  is 
properly  done  (a). 

In  Balfour  v.  Ernest  the  action  was  on  a  bill  given  by  directors  of 
an  insurance  company  for  a  claim  under  a  policy  of  another  company, 
the  two  companies  having  arranged  an  amalgamation ;  this  attempted 
amalgamation  however  had  been  judicially  determined  to  be  void : 
£rneH  v.  Nicholls,  6  H.  L.  C-  401,  revg.  S.  C.  nom.  Fart  of  London 
Co.^8  case,  5  D.  M.  G.  465.  The  directors  had  power  by  the  deed  of 
settlement  to  borrow  money  for  the  objects  and  business  of  the 
company  and  to  pay  claims  on  policies  granted  by  the  company,  and 
they  had  a  power  to  make  and  accept  bills,  &c.  which  was  not  re- 
stricted in  terms  as  to  the  objects  for  which  it  might  be  exercised. 
It  was  held  that,  taking  this  with  the  other  provisions  of  the  deed, 
they  could  bind  the  company  by  bills  of  exchange  only  for  its  ordi- 
nary purposes,  and  not  in  pursuance  of  a  void  scheme  of  amalgama- 
tion, that  the  plaintiffs  must  be  taken  to  have  known  of  their  want 
of  authority,  which  might  have  been  ascertained  from  the  deed,  and 
that  they  therefore  could  not  recover.  "  This  bill  is  drawn  by  pro- 
curation," said  Willes,  J.,  '*and  unless  there  was  authority  to  draw 
it  the  company  are  not  liable  (h):  ,  .  .  this  is  the  bare  case  of  one 
taking  a  bill  from  Company  A.  in  respect  of  a  debt  due  from  Com- 
pany B.,  there  being  nothing  in  the  deed  (which  must  be  taken  to 
have  been  known  to  the  plaintiffs)  to  confer  upon  the  directors 
authority  to  make  it." 

The  connexion  with  ordinary  partnership  law  is  brought  out  in 
the  introductory  part  of  Lord  Wensleydale's  remarks  in  Ernest  v. 
NichoUs  (6  H.  L.  C.  401,  417) :—     • 

"  The  law  in  ordinary  partnerships,  so  far  as  relates  to  the  powers 
of  one  partner  to  bind  the  others,  is  a  branch  of  the  law  of  principal 
and  agent.  Each  member  of  a  complete  partnership  is  liable  for 
himself,  and  as  agent  for  the  rest  binds  them,  upon  all  contracts 
made  in  the  course  of  the  ordinary  scope  of  the  partnership  business. 

.  .  .  Any  restriction  upon  the  authority  of  each  partner, 
imposed  by  mutual  agreement  among  themselves,  could  not  affect 
third  persons,  imless  such  persons  had  notice  of  them;  then  they 

(a)  Opinion  of  judges,  at  p.  88);  by  two  directors  on  the  company's 
per  I/>rd  Hatherley,  at  pp.  897-S.  cashier,  and  scaled  with  the  com- 

(6)  lu  form  it  was  a  bill  drawn      pany's  seal. 
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could  take  nothing  by  contract  [sc.  as  against  the  finn]  which  those 
restrictions  forbade.  [The  law  in  this  form,  i.«.  the  presumption  of 
every  partner  being  the  agent  of  the  firm,  being  obviously  inappli- 
cable to  joint-stock  companies],  the  Legislature  then  devised  the 
plan  of  incorporating  these  companies  in  a  manner  unknown  to  the 
common  law,  with  special  powers  of  management  and  liabilities, 
providing  at  the  same  time  that  all  the  world  should  have  notice  who 
were  the  persons  authorized  to  bind  all  the  shareholders  by  requiring 
the  co-partnership  deed  to  be  registered  .  .  and  made  accessible 
to  all."  The  continuation  of  the  passage,  however,  goes  too  far ;  in 
fact  it  disregards  the  distinction  established  by  Royal  British  Bank  v. 
Turqitand,  and  the  Courts  have  distinctly  declined  to  adopt  it  {Agar 
v.  AthencBum  Life  Assce.  Soc.,  3  C.  B.  N.  8.  725,  27  L.  J.  C.  P.  95, 
Prince  of  Wales  Assce.  Co.  v.  Harding^  E.  B.  &  E.  183,  27  L.  J. 
Q.  B.  297).  The  latest  case  of  this  class  is  Chapleo  v.  Brunsrunck 
Building  Society  (C.  A.),  6  Q.  B.  D.  696. 

We  now  pass  on  to  the  cases  which  show  how  far  transactions  in  Katifica- 

the  conduct  of  a  company's  affairs  which  in  their  inception  were  r°"    , 

*     "^  *  irregular 

invalid  as  against  any  dissenting  shareholder  may  nevertheless  be  transac- 
made  binding  on  the  partnership  and  decisive  of  its  collective  rights  tions  by 
(at  all  events  as  between  the  company  and  its  own  past  or  present  !^Va^ 
members)  by  the  subsequent  assent  of  all  the  shareholders,  though  share- 
such  assent  be  informal  and  shown  only  by  acquiescence.  The  holders, 
leading  examples  on  this  head  are  given  by  the  well-known  cases  in  J^yg^j^g 
the  House  of  fjords  which  arose  in  the  winding-up  of  the  Agricul-  &c.  oon- 
turists*  Cattle  Insurance  Company.  sidered. 

They  have  been  relied  on  as  authorities  for  the  proposition  that 
the  unanimous  assent  of  shareholders  may  bind  a  company  in  its 
corporate  capacity  to  anything:  but  since  the  decision  of  the  House 
of  Lords  in  Ashbwry  By,  Carriage  db  Iron  Co,  v.  Riche,  L.  R.  7  H  L. 
663,  this  view  is  untenable.  '*  In  no  one  of  those  cases,''  observed 
Lord  Cairns,  "  was  there  any  question  as  to  whether  the  power  of 
the  whole  company  had  been  exceeded  "  (L.  R.  7  H.  L.  674).  The 
whole  matter  was  one  of  the  internal  constitution  and  affairs  of  the 
company,  and  there  was  no  occasion  to  consider  to  what  extent  or  in 
what  transactions  the  assent  of  shareholders  was  capable  of  binding 
the  company  as  against  strangers.  Moreover,  the  irregular  act  which 
was  ratified  was  unauthorized  as  to  the  manner  and  form  of  it,  but 
belonged  to  an  authorized  class,  as  pointed  out  by  Lord  Komilly 
(L.  R.  3  H.  L.  244-5)  (a).  The  general  nature  of  the  facts  was 
thus:   At  a  meeting  of  the  company  an  arrangement  was  agreed 

(a)   See    also    the    judgment    of      Ry.  Carriage  Co.,  L.  R.  9  Ex.  289. 
Archibald,  J.,  in  Riche  y.  Ashbury 
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to,  afterwards  called  the  Cliippenham  arrangement,  by  which  8hare- 
holden  who  elected  to  do  bo  within  a  certain  time  might  retire  from 
the  company  un  specified  terms  by  a  nominal  forfeiture  of  their  shares. 
The  deed  of  settlement  contained  provisions  for  forfeiture  of  shares 
but  not  such  as  to  warrant  this  arrangement.    It  was  held — 

In  Evans  y.  SmaUcombt^  L.  R.  3  U.  L.  249,  that  the  Chippenham 
arrangement  could  be  supported  (as  having  become  part  of  the 
internal  regulations  of  the  company)  only  by  the  assent  of  all  the 
shareholders,  but  that  in  fact  there  was  knowledge  and  acquiescence 
sufficiently  proving  such  assent  A  shareholder  who  had  retired  on 
the  terms  of  the  Chippenham  arrangement  was  therefore  not  liable 
to  be  put  on  the  list  of  contributories.  (Cp.  BroikerhoocPs  ca.  4  D.  F. 
J.  566,  an  earlier  and  similar  decision  in  the  same  winding-up.) 

In  Spaciman  v.  Evan»,  t6.,  171,  that  a  later  and  distinct  compromise 
made  with  a  smaller  number  of  dissentient  shareholders  had  not  in 
fact  been  communicated  to  all  the  shareholders  as  distinct  from  the 
Chippenham  arrangement,  and  could  not  be  deemed  to  have  been 
ratified  by  that  acquiescence  which  ratified  the  Chippenham  arrange- 
ment ;  and  that  a  shareholder  who  had  retired  under  this  later  com- 
promise was  therefore  rightly  made  a  contributory. 

In  Hotddnoorih  v.  Evans,  ib.,  263,  that  time  was  of  the  essence  of 
the  Chippenham  arrangement,  so  that  when  a  shareholder  was  allowed 
to  retire  on  the  terms  of  the  Chippenham  arrangement  after  the  date 
fixed  for  members  to  make  their  election,  this,  in  fact,  amounted  to  a 
distinct  and  special  compromise  which  ought  to  have  been  specially 
communicated  to  all  the  shareholders:  this  case  therefore  followed 
Spa^ikman  v.  Evans  (a).    Cp.  StevoarVs  ca.  1  C%.  511. 

The  question  of  the  shareholders'  knowledge  or  assent  in  each  case 
involved  delicate  and  difficult  inferences  of  fact,  and  on  these  the 
opinions  of  the  Lords  who  took  part  in  the  decisions  were  seriously 
divided.  It  may  perhaps  also  be  admitted  that  on  some  inferences 
of  mixed  fact  and  law  there  was  a  real  difference ;  but  it  may  safely 
be  affirmed  that  on  any  pure  question  of  law  there  was  none  (&). 
These  cases  appear  to  establish  in  substance  the  following  proposi- 
tions: (1.)  For  the  purpose  of  binding  a  company  as  against  its 
own  shareholders,  irregular  transactions  of  an  authorized  class  may 
be  ratified  by  the  assent  of  all  the  individual  shareholders.  (2.)  Such 
assent  must  be  proved  as  a  fact  Acquiescence  with  knowledge  or 
full  means  of  knowledge  may  amount  to  proof  t)f  assent,  and  lapse  of 
time  though  not  conclusive  is  material.  The  converse  proposition 
that  the  assent  of  a  particular  shareholder  will  bind  him  to  an 

(a)  See  also  Lindley,  1.  740,  743,  (6)  See  per  Willes,  J.,  L.  R.  7 

and  L.  R  7  G.  P.  61-2,  and  note  the      C.  P.  60. 
remark  of  Willes,  J.,  p.  58. 
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irregular  transaction  as  against  the  company  is  likewise  well  esta- 
blished, but  does  not  fail  within  our  present  scope.  See  CampbdPs  ca. 
&c.,  9  Ch.  1. 

The  later  case  of  Phosphate  of  Lime  Co.  v.  Greetij  L.  B.  7  C.  P.  43,  phosphate 
was  of  much  the  same  Jtind  though  in  a  different  form.  The  action  of  Lime  Co. 
was  hy  the  company  against  past  shareholders  for  a  debt,  and  the  **  ^"*"' 
defence  rested  on  an  accord  and  satisfaction  which  had  been  effected 
by  an  irregular  forfeiture  of  the  defendant's  shares,  and  which  in  the 
result  was  upheld  on  the  ground  of  the  shareholder's  acquiescence. 
There  is  nothing  to  throw  any  light  on  the  question  whether  in  the 
case  of  a  trading  company  formed  under  the  Companies  Act  1862, 
there  is  any  class  of  acts  which  not  even  the  unanimous  assent  of 
shareholders  can  ratify :  it  was  not  necessary  to  consider  the  existence 
of  such  a  distinction,  nor  was  it  brought  to  the  attention  of  the 
Court  Note  that  the  difficulty  as  to  inferences  of  fact  was  much 
less  than  in  the  cases  before  the  House  of  Lords,  as  the  Court  had  to 
say,  not  whether  there  had  been  acquiescence,  but  whether  there  was 
evidence  from  which  a  jury  might  reasonably  have  found  acqui- 
escence (see  pp.  61-62)  (a). 

Doctrine  ofp^iblic  policy. 

In  E,  C,  Ry,  Co.  v.  Hawkes,  5  H.  L.  C.  331,  Lord  Cranworth,  who  Public 
as  we  have  seen  was  a  decided  upholder  of  the  priraa  facie  unlimited  Policy, 
capacity  of  corporations,  after  citing  Colma7i  v.  E.  C.  Ry.  Co.,  Salomons  h«   u     **' 
V.  Laing,  Bagshaw  E.  Union  Ry.  Co.  (see  above,  p.  658, 659),  expressed 
himself  as  follows : — **  It  must  be  now  considered  as  a  well-settled 
doctrine  that  a  company  incorporated  by  Act  of  Parliament  for  a  special 
purpose  cannot  devote  any  part  of  its  funds  to  objects  unauthorized 
by  the  terms  of  its  incorporation,  however  desirabla  such  an  applica- 
tion may  appear  to  be.''    In  this  case  the  disputed  contract  was  held 
good,  and  the  distinction  was  pointed  out  between  an  act  which  is 
forbidden  or  illegal  in  itself,  e.g.  obstructing  a  navigable  river  by 
building  a  bridge  across  it  as  in  Mayor  of  Norwich  v.  Norfolk  Ry.  Co. 
4  E.  &  B.  397,  and  an  act  which  is  merely  unauthorized  as  between 
directors  and  shareholders.     A  pretty  full  account  of  this  case  is  given  Taylor  v. 
in  the  judgment  of  Blackburn,  J.  in  Taylor  v.  Chichester  dt  Midhwrst  Chichester, 
Ry.  Co.,  L.  R.  2  Ex.  356,  386-9 ;  and  the  effect  of  the  doctrine  of  *^'  ^**' 
public  policy  in  imposing  restrictions  on  corporate  action  which  are 
beyond  and  independent  of  the  rights  of  individual  shareholders,  and 
which  therefore  their  assent  is  powerless  to  remove,  is  explained  in  a 
subsequent  passage  of  the  same  judgment,  which  points  out  that  in 
incorporating  a  company  the  Legislature  has  two  distinct  purposes, 

(a)  See  further  on  the  subject  of      1.  258-263. 
ratification  by  companies,  Lindley 
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the  convenience  of  the  Bhareholders  and  the  benefit  of  the  public 
Every  shareholder  has  rights  against  the  corporation  analogous  to 
those  of  partners  between  themselves,  and  may  object  to  unauthorized 
acts  being  done.  These  individual  rights  however  may  be  waived. 
But  if  the  Legislature  actually  forbids  the  company  to  enter  upon 
certain  transactions,  then  no  assent  will  make  such  transactions 
binding.  Whether  such  a  prohibition  exists  depends  in  each  case  on 
the  construction  of  the  statute  (pp.  378-9). 

How  far  the  Court  should  be  guided  in  the  construction  of  such 
statutes  by  the  consideration  of  the  general  policy  of  Ruch  legislation 
is  a  question  on  which  there  has  been  much  difference  of  opinion. 

We  have  already  referred  shortly  to  Ashbury  Ry,  Carriage  Co.  v. 
Riche.  In  this  case  the  distinct  question  arose  (for  the  first  time  it 
is  believed),  whether  the  Companies  Act  of  1862  does  or  does  not 
forbid  a  company  formed  under  it  to  bind  itself  by  contract  to  an 
undertaking  beyond  the  purposes  specified  in  the  memorandum  of 
association.  The  12th  section  of  the  Act  says  that  a  company  shall 
not  alter  its  memorandum  of  association  except  in  certain  particulars  as 
to  capital  and  shares  (a) ;  the  Exchequer  Chamber  was  equally  divided 
as  to  the  effect  of  this.  Blackburn,  Brett  and  Qrove,  JJ.  were  of 
opinion  that  it  did  not  amount  to  making  companies  incapable  of 
binding  themselves  to  anything  beyond  the  scope  of  the  memorandum ; 
Archibald,  Keating  and  Quain,  JJ.  held  that  it  did.  They  thought 
it  to  be  ''the  policy  as  well  as  the  true  construction"  of  the  Act 
''to  ignore  (so  to  speak)  the  existence  of  the  corporation  and  the 
power  of  the  shareholders,  even  when  unanimous,  to  contract  or 
act  in  its  name  for  any  purpose  substantially  beyond  or  in  excess  of 
its  objects  as  defined  by  the  memorandum  of  association"  (p.  291). 
Admitting  that  a  corporation  has  prinna  fade  as  incident  at  Common 
Law  the  large  powers  laid  down  in  the  StUton^a  Ifogpital  case,  10  Co. 
Bep.  30  bf  and  citing  the  statement  of  the  law  by  Lord  Cranworth  in 
Shrewsbury  and  Birmingham  Ry.  Co.  v.  If.  W.  Ry.  Co.  (given  above, 
p.  662),  the  judgment  of  Archibald,  J.  (L.  R.  9  Ex.  pp.  292-3)  proceeds 
to  say  that  "  the  presumption  of  a  prima  facie  general  authority  to 
contract "  is  rebutted  by  the  "  express  provision  that  the  scope  and 
objects  of  the  company  as  originally  declared  by  its  memorandum  of 
association  shall  be  unchangeable.*'  The  corporation  may  be  regarded 
as  non-existent  for  the  purpose  of  contracts  beyond  these  objects; 
and  if  so,  the  individual  assents  of  all  the  shareholders  cannot  give 
the  ideal  legal  body  of  the  corporation  a  capacity  of  which  the  Legis- 
lature has  deprived  it,  so  as  to  render  an  agreement  substantially 


(a)  ExteDded  by  the  Act  of  1867,       matters  of  the  like  sort. 
■8.  9,  eqq.,  21,  but  only  to  other 
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beyond  the  defined  objects  "a  contract  of  the  ideal  legal  body,  which 
exists  only  as  a  corporation,  and  with  powers  and  capacity  which  are 
thus  admittedly  exceeded." 

This  opinion  was  confirmed  by  the  nnanimous  decision  of  the 
House  of  Lords,  L.  R.  7  H.  L.  653,  which  proceeds  not  so  much  on  any 
one  section  as  on  the  intention  of  the  Act  appearing  from  its  various 
provisions  taken  as  a  whole.  The  existence  and  competence  of  the 
company  are  limited  by  the  memorandum  of  association,  which  is 
**  as  it  were  the  area  beyond  which  the  action  of  the  company  cannot 
go"  (Lord  Cairns,  at  p.  671).  Precisely  analogous  questions  are 
not  likely  to  arise  very  often,  but  the  decision  lays  down  with 
sufficient  clearness  the  lines  that  must  henceforth  be  followed  in  the 
treatment  of  the  law.  As  to  when  the  Attorney-General  is  entitled 
to  interfere,  see  A.-G.  v.  O,  E,  R.  Co,  (C.  A.),  11  Ch.  D.  449. 


Note  D.  (p.  178). 
Foreign  Laws  Prescribing  Forms  of  Contract. 

The  draft  Civil  Code  of  New  York  adopts  the  chief  provisions 
of  the  Statute  of  Frauds  in  terms  which  to  some  extent  embody  the 
results  of  leading  English  decisions  (ss.  794,  865,  1537).  It  has  been 
justly  observed  that  in  England  the  statute  ought  to  have  been 
repealed  and  re-enacted  half  a  dozen  times  to  represent  the  real  state 
of  the  law. 

The  Civil  Code  of  Lower  Canada,  s.  1235,  adopts  in  substance  the 
17th  section  as  extended  by  Lord  Tenterden's  Act.  The  foundation 
of  Lower  Canadian  law  is  French,  and  the  code  is  in  a  general  way 
modelled  on  the  Code  Napol6on :  but  this  is  not  the  only  place  in 
which  English  law  has  had  a  marked  influence  on  it. 

The  French  Code  (Art.  1341-8)  requires  an  instrument  in  writing 
when  the  subject  matter  of  the  contract  exceeds  the  sum  or  value  of 
150fr.  This  is  understood  (like  the  17th  section  of  our  statute  as 
distinguished  from  the  4th)  to  be  a  rule  of  the  lex  contractus,  not  of 
the  lex  fori:  see  the  note  in  Sirey  &  Gilbert's  Codes  Annot6s.  Also 
compromises  must  be  in  writing  (Art.  2044). 

The  Italian  code  adds  to  and  modifies  this.  The  general  limit  of 
value  is  fixed  at  500  instead  of  150  lire  (Art  1341).  Moreover 
several  particular  kinds  of  contracts  have  to  be  in  writing,  of  which 
the  chief  are  sales  of  immoveable  property,  certain  contracts  as  to 
servitudes  and  other  real  rights,  leases  for  more  than  nine  years,  grants 
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of  annuitiee,  and  compromiBes  (Art.  1314).  Both  in  French  and  in 
Italian  law  the  inetrament  in  writing  {acte  8ou9  seing  pritS,  teritttara 
privata)  is  of  no  avail  unless  signed,  and  that,  it  seems,  by  all  partieB : 
moreover  there  must  be  actual  written  signature,  not  a  mark.  (Codes 
Annotes,  on  Art.  1322  sqq. ;  Mazzoni,  Diritto  Civ.  Ital.  Bk.  3,  PL  2. 
§171).  The  only  resource  of  illiterate  persons  is  apparently  to  call 
in  a  notary  so  as  to  give  the  instrument  a  yet  higher  degree  of 
solemnity  as  an  '' authentic  act"  And  unilateral  contracts  are  subject 
to  certain  additional  forms. 

The  Prussian  Landrecht  (Part  1.  Tit  5.  §  131)  requires  a  writing 
where  the  value  of  the  subject  matter  exceeds  fifty  thalers. 

From  the  operation  of  all  these  laws,  however,  commercial  contracts 
are  excepted :  in  France  (and  consequently  in  Italy)  by  the  con- 
struction put  in  practice  upon  general  words  saving  the  commercial 
law  (a),  which  are  held  without  more  to  show  that  the  substantive 
part  of  the  enactment  does  not  apply  to  anything  governed  by  the 
Commercial  Codes  (Codes  Annotes,  §  3  of  note,  and  Cattaneo  &  Borda, 
on  Art  1341  of  Fr.  and  ItaL  Codes  respectively) :  and  in  Prussia,  by 
the  express  terms  of  the  German  Commercial  Code,  which  it  is  pre- 
sumed override  the  laws  of  all  particular  Gremian  states  (6).  The 
last-named  Code  requires  a  solemn  instrument  for  the  formation  of 
companies  (174,  208),  and  a  contract  in  writing  to  enable  a  pledgee 
to  exercise  a  summary  power  of  sale  (310,  311)  (c). 

More  strict  is  the  Spanish  C6digo  de  Comercio  (Art.  237)  which 
fixes  the  value  of  1000  reals  (=£10  8s.  4d.)  as  that  above  which 
commercial  contracts  must  be  in  writing  :  but  for  the  sales  in  market 
overt  (ferias  y  mercados)  the  limit  is  increased  to  3000  reals. 

The  Austrian  Civil  Code  is  said  to  contain  no  general  provision  of 
this  kind,  but  to  require  forms  in  several  particular  cases  (Savigny, 
Obi.  2.  248). 


1.  Cases 
where 
a  direct 
assign- 
ment  only 
is  in  ques- 
tion. 


Note  E.  (p.  224). 

Early  Authorities  on  Assiffnments  cf  ChoMs  in  Action, 

In  Mich.  3  Hen.  IV.  8,  pi.  34,  is  a  case  where  a  grantee  of 
an  annuity  from  the  king  sued  on  it  in  his  own  name.  No 
question  seems  to  have  been  raised  of  his  right  to  do  so. 


(a)  Le  tout  sans  prejudice  de  ce 
qui  est  prescrit  dans  lee  lois  relatives 
an  commerce,  Code  Civ.  1341 ;  the 
words  of  the  Italian  Code  are  affir- 
mative, but  to  the  same  effect. 

(6)  Art.  317.  Bei  Handels- 
geschaften    ist  die  Giiltigkeit  der 


Vertraf^e  durch  schriftliche  Abf as- 
sung  Oder  andere  Formlichkeiten 
nicht  bedingt. 

(c)  With  leave  of  the  Court  ob- 
tained ex  parte,  or  without  it,  if  there 
is  an  express  contract  to  tha^  effect 
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In  Hil.  37  Hen.  YI.  13,  pL  3  (already  cited  in  the  chapter  on 
Con&ideration,  p.  183  above),  it  appears  that  by  the  opinion  of  all 
the  justices  an  assignment  of  debts  was  no  consideration  {quid  pro 
quo)  for  a  bond,  forasmuch  as  no  duty  was  thereby  vested  in  the 
assignee:  and  the  Court  of  Chancery  acted  on  that  o|iinion  by 
decreeing  the  bond  to  be  delivered  up :  thus  it  is  clear  that  the 
notion  of  such  an  assignment  being  good  in  equity  though  not  at 
law  had  not  then  arisen.  It  may  be  noted  in  passing  that  the 
case  is  otherwise  interesting,  as  it  shows  pretty  fully  the  relations 
then  existing  between  the  Court  of  Chancery  and  the  Courts  of 
Common  Law. 

In  Hil.  21  Ed.  IV.  84,  pi.  38,  the  question  was  raised  whether 
an  annuity  for  life  granted  without  naming  assigns  could  be  granted 
over ;  and  the  dictum  occurs  that  the  right  of  action,  whether  on  a 
bond  or  on  a  simple  contract,  cannot  bo  granted  over. 

Mich.  39  Hen.  YI.  26,  pi.  36.  If  the  king  grant  a  duty  due  to 
him  from  another,  the  grantee  shall  have  an  action  in  his  own  name  : 
^  et  itsint  ne  puit  nvl  a/iUre  JairtP 

So  Mich.  2  Hen.  YII.  8,  pi.  26.  "  Le  Roy  poU  granUr  «a  accion 
€U  chose  qui  giMt  en  accion;  et  iesiiU  ne  poit  nxd  auter  person.*^ 

In  Roll  Abr.  Action  sur  Case,  1.  20,  pi.  12,  this  case  is  stated  to 
have  been  decided  in  B.R.,  42  Eliz.,  between  Mowse  and  Edney, 
per  curiam:  A.  is  indebted  to  B.  by  bill  {i.e.  the  now  obsolete 
form  of  bond  called  a  single  bill),  and  B.  to  C.  R  assigns  A.'s  bill 
to  C.  Forbearance  on  C.'s  part  for  a  certain  time  is  no  consideration 
for  a  promise  by  A.  to  pay  C.  at  the  end  of  that  time  (t.  v.  contra,  ib. 
29,  pi.  60)  :  for  notwithstanding  the  assignment  of  the  bill,  the 
property  of  the  debt  remains  in  the  assignor. 

In  none  of  these  cases  is  there  a  single  word  about  main- 
tenance or  public  policy.  On  the  contrary,  it  appears  to  be  assumed 
throughout  that  the  impossibility  of  effectually  assigning  a  chose  in 
action  is  inherent  by  some  unquestionable  necessity  in  the  legal 
nature  of  things.  Finally,  in  Termes  de  la  Ley,  tit.  Chose  in  Action, 
the  rule  is  briefly  and  positively  stated  to  this  effect :  Things  in 
action  which  are  certain  the  king  may  grant,  and  the  grantee  have 
an  action  for  them  in  his  own  name :  but  a  common  per^on  can 
make  no  grant  of  a  thing  in  action,  nor  the  king  himself  of  such  as 
are  uncertain.    No  reason  is  given. 

The  exception  in  favour  of  the  Crown  may  perhaps  be  derived 
from  the  universal  succession  accruing  to  the  Crown  on  forfeitures. 
This  would  naturally  include  rights  of  action,  and  it  is  easy  to 
understand  how  the  practice  of  assigning  over  such  rights  mij^ht 
spring  up  without  much  examination  of  its  congruity  with  the 
legal  principles  governing  transactions  between  subjects. 
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2.  Cases 
where  the 
right  of  an 
assignee  to 
sue  in  the 
name 
of  the 
assignor 
was  in 
question. 


Before  the  expulBion  of  the  Jews  under  Edward  I.  they  were 
treated  as  a  kind  of  serfs  of  the  Crown  (tayUahles  an  Roy  come  U$ 
Moens  serfs  et  a  nul  autre:  Statutes  of  Jewry,  temp,  incert.,  dated  by 
Prynne  3  Ed.  I.),  and  the  king  accordingly  claimed  and  exerdaed  an 
arbitrary  power  of  confiscating,  releasing,  assigning,  or  licensing 
them  to  assign,  the  debts  due  to  them.  See  on  this  subject  T.  B.  33 
Ed.  I.  (in  Bolls  series),  pp.  xli.,  355,  and  Prynne's  <'  Short  Demurrer 
to  the  Jews,"  &c.  (Lond.  1656,  a  violent  polemic  against  their 
re-admission  to  England),  paseim. 

In  Hil.  9  Hen.  VI.  64,  pi.  17,  Thomas  Rothewel  sues  J. 
Pewer  for  maintaining  W.  H.  in  an  action  of  detinue  against 
him,  Rothewel,  for  "n»  box  ove  charter*  et  muniments.**  Defence, 
that  W.  H.  had  granted  to  Pewer  a  rent-charge,  to  which  the 
muniments  in  question  related,  and  had  also  granted  to  Pewer 
the  box  and  the  deeds,  then  being  in  the  pos8«ssion  of  Rothewel 
to  the  use  of  W.  H.,  wherefore  Pew^er  maintained  W.  H., 
as  he  well  might.  To  this  Paston,  one  of  the  judges,  made 
a  curious  objection  by  way  of  dilemma.  It  was  not  averred 
that  W.  H.  was  the  owner  of  the  deeds,  but  only  that  Boihewel 
had  them  to  his  use ;  and  so  the  property  of  them  might  have  been 
in  a  stranger :  ^^et  issint  ceofuit  chose  en  accion  et  isstnt  tout  void" : 
the  precise  meaning  of  these  words  is  not  very  clear,  but  the  general 
drift  is  that,  for  anything  that  appeared,  W.  H.  had  no  assignable 
interest  whatever ;  and  it  looks  as  if  the  strong  expression  tout  void 
was  meant  to  take  a  higher  ground,  distinguishing  between  a  trans- 
action impeachable  for  maintenance  and  one  wholly  inelTectual  from 
the  beginning.  But  if  W.  H.  was  the  true  owner,  Paston  continued, 
then  the  whole  property  of  the  deeds,  &c.,  passed  to  Pewer,  who 
ought  to  have  brought  detinue  in  his  own  name  (a).  Babington, 
C.  J.,  and  Martyn,  J.,  the  other  judges  present,  were  of  a  contrary 
opinion,  holding  that  any  real  interest  in  the  matter  made  it  lawful 
to  maintain  the  suit.  The  attempt  to  assign  a  chose  in  action  is 
here  compared  by  the  counsel  for  the  plaintiff  to  the  grant  of  a 
reversion  without  attornment ;  showing  that  the  personal  cha- 
racter of  the  relation  was  considered  the  ground  of  the  rule  in  both 
cases. 

In  Mich.  34  Hen.  VI.  30,  pi.  15,  Robert  Horn  sued  Stephen 
Foster  for  maintaining  the  administrators  of  one  Francis  in  an  action 


(a)  Another  argument  put  by  the 
plaintiff's  counsel,  though  not  very 
material,  is  too  quaint  to  be  passed 
over :  Whatever  interest  Pewer 
might  have  had  by  the  grant  of  the 


rent  and  the  deeds  relating  to  it, 
yet  he  had  none  in  the  box,  and 
therefore  in  respect  of  the  box,  at 
all  events,  there  was  unlawful  main- 
tenanoe  on  his  part. 
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against  hiin,  R.  Horn :  the  circumstances  being  that  Horn  was 
indebted  to  Francis  by  bond,  and  Francis  being  indebted  to  Stephen 
in  an  equal  sum  assigned  the  debt  and  delivered  the  bond  to  him, 
authorizing  him,  if  necessary,  to  sue  on  it  in  his  (Francis')  name,  to 
which  Horn  agreed ;  and  now  Francis  had  died  intestate,  and 
Stephen  was  suing  on  the  bond  in  the  name  of  the  administrators 
with  their  consent.  And  this  being  pleaded  for  the  defendant,  was 
held  good.  Prisot,  in  giving  judgment,  compared  the  case  of  the 
cestui  que  use  of  lands,  whether  originally  or  claiming  by  purchase 
through  him  to  whose  use  the  feoffment  was  originally  made,  taking 
part  in  any  suit  touching  the  lands.  On  this  Fitzherbert  remarks 
(MaynUnauns^  14)  ''  Nota  icy  que  per  ceo  il  semble  que  un  duite  jmit 
estre  assignepour  satisfdction."  So  it  is  said  in  Hil.  15  Hen.  VIL  2, 
pi.  3,  that  if  one  is  indebted  to  me,  and  deliver  to  me  an  obligation 
in  satisfaction  of  the  debt,  wherein  another  is  bound  to  him,  I  shall 
sue  in  my  debtor's  name,  and  pay  my  counsel  and  all  things  inci- 
dent to  the  suit ;  and  so  may  do  he  to  whom  the  obligation  was 
made,  for  each  of  us  may  lawfully  interfere  in  the  matter. 

Brooke,  Abr.  140  &,  observes,  referring  to  the  last  mentioned  case : 
"  Et  sic  vide  que  chose  in  accion  poet  estre  assigiie  oustrepur  loyal  causiy 
come  iust  det,  mez  nemy  pur  maintenance.^^  This  form  of  expression 
is  worth  noting,  as  showing  that  assignment  of  a  chose  in  action 
meant  to  the  writer  nothing  else  than  empowering  the  assignee  to 
sue  in  the  assignor's  name.  He  was  at  no  pains  to  explain  that  he 
did  not  mean  to  say  the  assignee  could  sue  in  his  own  name  ;  for  he 
did  not  think  any  one  could  suppose  he  meant  to  assert  such  a  plainly 
impossible  proposition. 

This  evidence  seems  sufficient  to  establish  with  reasonable  certainty 
the  statement  in  our  text,  and  to  convert  what  was  a  not  improbable 
conjecture  a  priori  into  historical  fact.  The  historical  difficulty  is 
one  which  extends  to  the  whole  of  our  law  of  contract,  namely  that 
of  tracing  any  continuity  of  general  principles  in  the  interval  between 
the  purely  Roman  expositions  of  them  in  Bracton  and  Britton  and 
their  first  appearance  in  a  definitely  English  form. 


NoTB  F.  (p.  277). 

OoMpcUionSy  dealingSy  <&c.,  regvXated  or  restrained  hy  statute, 

(The  list  here  given  is  probably  not  complete.  A  certain  number 
of  the  references  have  been  taken  from  the  Index  to  the  Revised 
Statutes  without  further  verification.    The  occasional  asterisks  mean 
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that  farther  remarks  on  the  Act  or  matter  thus  denoted  will  be  foond 
in  the  chapter  on  Agreements  of  Imperfect  Obligation.) 

ApothiearieM,    55  Geo.  3,  c  194 ;  37  &  38  Vict  c.  34. 

Attorneys.    See  Solicitors, 

Bankers,  3  &  4  Wm.  4,  c.  98  ;  7  &  8  VicL  c.  32 ;  8  &  9  Vict,  c  76; 
17  &  18  Vict  c  83.    See  lindley,  1.  191. 

Brewers,    Inland  Revenue  Act,  1880,  43  &  44  Vict,  c  20,  Part  2. 

Brokers,    6  Ann.  c.  68  (Rev.  Stat.) ;  57  €^.  3,  c.  Iz. ;  rep.  in  part, 

33  &  34  Vict.  c.  60.    Smith  v.  Lindo,  5  C.  B.  N.  S.  395,  6  *,  687. 
BuUding.     See  Metropolitan. 

Cattle.    (Sale  in  London)  31  Geo.  2,  c.  40. 

Chain  Gables  and  Anchors.  (Sale  forbidden  if  not  tested  and  stamped) 

34  &  35  Vict.  c.  101,  s.  7. 
Chemists,    See  Poisons  (Sale  of). 

Chimney  Sweepers  must  take  out  a  certificate,  and  are  liable  to 
penalties  if  they  exercise  their  business  without  one  :  38  &  39  Vict, 
c.  70. 

Clergy.  Charging  benefices  forbidden,  13  Eliz.  c.  20;  &  parte 
Arrotosmiih,  8  Ch.  D.  96.  Trading  forbidden,  1  &  2  VicL  c  106. 
Supra,  p.  275. 

CocUs.  (Sale  in  London)  1  &  2  Vict  c.  cli. 

Companies.  (Formation  of:  partnerships  of  more  than  ten  persons 
for  banking,  or  twenty  for  other  purposes,  must  if  not  otherwise 
privileged  be  registered  under  the  Act)  Companies  Act  1862,  s.  4. 
As  to  what  is  an  association  for  the  acquisition  of  gain  within  that  s. , 
see  Smith  v.  Anderson  (C.  A.),  15  Oh.  D.  247,  overruling  Sykes  v. 
Beadonj  11  Ch.  D.  170. 

Conveyancers.  33  &  34  Vict  c.  97,  s.  60.     Supra,  p.  273. 
Dangerous  Goods  (importation,  manufacture,  sale,  and  carriage). 
Nitro-glycerine,  &c.  Explosives  Act  1876,  38  Vict  c.  17. 
Petroleum,  &c.  34  &  35  Vict  c.  105. 

Excise.  General  regulations  as  to  trades  and  businesses  subject  to 
laws  of — 

7  &  8  Geo.  4,  c.  53.         4  &  5  Vict  c.  20. 
4  <fc  5  Wm.  4,  c.  51.       26  &  27  Vict  c.  33,  s.  15. 
3  &  4  Vict  c.  17.  80  <fc  31  Vict  c.  90,  s.  17. 

Game  (sale  of).   1  &  2  Wm.  4,  c.  32.  Fortitt  v.  Baker,  10  Ex,  759. 
Gaming  Securities.  6  &  6  Wm.  4,  a  41. 
Goldsmiths.  17  &  18  Vict.  c.  96  (and  several  earlier  Acts). 
Gunpowder  (manufacture  and  keeping).    Explosives  Act  1876,  38 
&  39  Vict  c.  17. 

InsuraJice  (Life).  Assured  must  have  interest,  14  Geo.  3,  c.  48. 
The  statute  is  a  defence  for  the  insurers,  but  if  they  choose  to  pay 
on  an  insurance  without  interest  the  title  to  the  insurance  moneys 
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as  between  other  persons  is  not  affected:    Warthingion  y.   Ourtis, 
1  Ch.  D.  419,  see  p.  351  supra. 

(Marine).  The  like:  insurances  of  goods  on  British  ships,  ''in- 
terest or  no  interest,  or  without  further  proof  of  interest  than  the 
policy,  or  by  way  of  gaming  or  wagering,  or  without  benefit  of 
salvage  to  the  assurer,''  are  made  void  by  19  Geo.  2,  c.  37.  See 
notes  to  Goram  v.  Sweeting^  2  Wms.  Saund.  592-7.  The  prohibi- 
tion of  this  statute  extends  to  policies  on  profit  and  commission : 
AUkiM  V.  Jupe,  2  C.  P.  D.  376. 

*  Requirement  of  stamped  policy,  30  ife  31  Vict  c  23. 

Intoxicating  Liquors,  Licensing  Acts,  1872-1874,  35  &  36  Vict, 
a  94,  and  37  &  38  Vict  c.  49  (and  several  earlier  Acts). 

Landlord  and  Tenant  Property  Tax :  5  &  6  Vict  c.  35,  s.  103. 
Lamb  v.  Brewster  (C.  A.)  4  Q.  fi.  D.  607.  Ground  game :  43  &  44 
Vict.  c.  47,  8.  3. 

Lotteries,  Forbidden  by  10  Wm.  3,  c.  23  (Rev.  Stat:  al.  17)  and 
a  series  of  penal  statutes  of  which  the  last  is  8  &  9  Vict  c.  74. 

Marine  Store  Dealers,  Public  Stores  Act,  1875,  38  &  39  Vict  c.  26, 
as.  9-11. 

«  Medical  Practitioners.  21  &  22  Vict.  c.  90,  22  Vict.  c.  21,  23  & 
24  Vict  cc  7,  66. 

Metropolitan  Buildings.  18  &  19  Vict  c  122,  25  &  26  Vict  c.  102. 

Money.  Contracts,  &c.  must  be  made  in  terms  of  some  currency. 
Coinage  Act  1870,  33  Vict  c.  10,  s.  16. 

Old  Metal.  (Minimum  quantities  to  be  bought  at  one  time  by 
dealer  in.)  Prevention  of  Crimes  Act  1871,  34  &  35  Vict  c  112,  s.  13. 

Passenger  Steamer.  Voyage  without  Board  of  Trade  certificate  un- 
lawful, Merchant  Shipping  Act  1864  (17  &  18  Vict  c.  104),  s.  318. 
Dudgeon  v.  Pembroke^  L.  K  9  Q.  B.  581. 

Pawnbrokers.  35  ib  36  Vict  c.  93.     Su/pra^  p.  274. 

Poison  (sale  of).  31  &  32  Vict  c.  121,  s.  17,  and  see  32  <b  33  Vict 
c  117,  s.  3.     Berry  v.  Henderson,  L.  R  5  Q.  K  296. 

Printing.  32  &  33  Vict.  c.  24.    Bensley  v.  Bignoldj  supra,  p.  270. 

PuUic  Office  (sale  forbidden).  5  &  6  Edw.  6,  c.  16 ;  3  Geo.  1,  c.  15 ; 
49  Geo.  3,  c.  126;  63  Geo.  3,  c.  64;  1  &  2  Geo.  4,  c.  54;  see  Orceme 
V.  Wrougkton,  11  Ex.  146,  24  L.  J.  Ex.  265;  and  Benjamin, 
437-442. 

Religious  Opinions  (expression  of).  9  Wm.  3,  c.  35  (Rev.  Stat :  al. 
c  32).    See  Covxin  v.  Milboumy  L.  R.  2  Ex.  230. 

Seamen.  Sale  of  or  charge  upon  wages  or  salvage  invalid,  17  &  18 
Vict  c.  104,  8.  23a 

Simony,  Purchase  of  next  presentation,  13  Ann.  c.  11  (Rev.  Stat: 
al.  12  Ann.  stat  2,  c  12).  The  purchase  of  a  life  estate  in  an 
advowson  is  not  within  the  statute,  and  the  purchaser,  if  a  clerk. 
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may  offer  himself  for  admission  on  the  next  avoidance :  Walsh  t. 
Bishop  of  Lincoln,  L.  R.  10  C.  P.  618. 

Slave  Trade,  Illegal,  and  contracts  relating  to  avoided,  5  €reo.  4, 
c.  113,  6  &  7  Vict,  a  88.  As  to  construction  of  the  statutes  on 
contracts  made  abroad,  Santos  v.  Illidge,  6  C.  B.  N.  S.  841,  28  L.  J. 
C.  P.  317,  in  Ex.  Ch.  8  ib,  861,  29  L.  J.  C.  P.  348. 

Solicitors.  The  principal  Act  is  23  <fe  24  Vict  c.  127.  Un- 
qualified persons  are  forbidden  to  practise  *and  a  solicitor  omitting  to 
take  out  annual  certificate  cannot  recover  costs.  Special  agreements 
in  writing  between  soliciti^r  and  client  as  to  remuneration  are  now 
valid,  33  &  34  Vict.  c.  28,  ss.  4-15,  if  not  in  the  nature  of  cham- 
perty, 8.  1 1 :  *they  cannot  be  sued  upon,  but  may  be  enforced  or  set 
aside  in  a  discretionary  manner  on  motion  or  petition,  ss.  8,  9.  See 
Bees  V.  Williams,  L.  R.  10  Ex.  200.  A  promise  to  charge  no  costs  at 
all  in  the  event  of  losing  the  action  is  good  apart  from  the  statute, 
and  is  not  touched  by  s.  11.    Jennings  v.  Johnson,  L.  R.  8  C.  P.  425. 

Spirits,  d:c.  (sale  of).  *In  small  quantities,  24  Geo.  2,  c.  40,  s.  12 
(Tippling  Act) ;  25  &  26  Vict.  c.  38 ;  30  &  31  Vict.  c.  142,  s.  4.  To 
passengers  on  ship  during  voyage,  18  &  19  Vict,  a  119,  s.  62. 

Spirits  (methylated),  as  to  making,  warehousing,  sale,  &c. :  IS  & 
19  Vict.  c.  38  (and  several  later  Acts). 

Sunday.  Work  in  ordinary  callings  by  tradesmen,  &c.,  and  public 
sales  by  any  person  on  Sunday  forbidden,  also  travelling  with  boats 
or  barges,  29  Car.  2,  c.  7.    See  Benjamin  on  Sale,  442-5. 

Tobacco.  Growing  tobacco  is  forbidden  by  12  Car.  2,  c  34,  1  &  2 
Will.  4,  c.  13  (extending  the  prohibition  to  U.  K.) :  and  the  tobacco 
trade  is  further  regulated  by  a  great  number  of  Customs  and  Excise 
Acts. 

*Trad6  Union  Contracts,  34  &  36  Vict  c.  31,  s.  4. 

Usury.  The  various  statutes  which  fixed  (with  sundry  exceptions) 
^a  maximum  rate  of  lawful  interest  were  all  repealed  by  17  &  18  Victw 
c.  90.  It  would  be  perhaps  needless  at  such  a  distance  of  time  to 
mention  this,  were  it  not  that  by  an  extraordinary  oversight  the  last 
edition  of  Story  on  Contracts  (§  722)  represents  the  statute  of  Anne 
(12  Ann.  stat.  2,  c.  16)  as  still  regulating  the  law  of  interest  in 
England.  *A8  to  securities  given  after  repeal  of  usury  laws  for 
money  lent  on  usurious  terms  before  the  repeal.  Flight  v.  Beed, 
1  H.  &  C.  703,  32  L,  J.  Ex.  265. 

Wagers.  8  &  9  Vict  c  109,  supra,  p.  276.  Benjamin  on  Sale,  435. 
As  to  the  extent  of  the  exceptions.  Parsons  v.  Alexander,  5  E.  &  R 
263,  24  L.  J.  Q.  B.  277,  Goonibes  v.  DihbU,  L.  R.  1  Ex.  248,  DiggU 
V.  Higgs,  2  Ex.  D.  422,  Trimble  v.  Hill  (appeal  to  J.  C.  from  New  S. 
Wales  on  colonial  statute  in  same  terms),  5  App.  Ca.  342.  Forbearance 
of  proceedings  to  enforce  payment  of  racing  debts  by  purely  conven- 
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tional  sanctions  is  not  an  nnlawfal  consideration;  qu,  whether  or  not 
a  good  consideration ;  Bubb  y.  Yelverton,  9  Eq.  471. 

Waff€9,  Payment  otherwise  than  in  money  forbidden,  1  &  2  Wm. 
4,  c  37  (Truck  Act),  in  the  trades  enumerated  in  s.  19.  Outts  v. 
Wardy  L.  R.  2  Q.  B.  357.  The  stoppage  of  wages  for  frame  rents,  &c. 
in  the  hosiery  manufacture  is  forbidded,  and  all  contracts  to  stop 
wages  and  contracts  for  frame  rents  and  charges  are  made  illegal 
null  and  void,  by  37  &  38  Vict  c.  48.  See  fVUlis  v.  Thorp,  L.  R  10 
Q.  B.  383,  iSmiVA  v.  Walton,  3  C.  P.  D.  109. 

Weights  and  Measures,  Standards  defined,  and  use  of  other  weights 
and  measures  forbidden.  5  Geo.  4,  c.  74,  5  &  6  Wm.  4,  c.  63,  18 
&  19  Vict,  c  72,  22  &  23  Vict.  c.  56.  The  use  of  the  metric  system 
is  legalized  by  27  &  28  Vict.  c.  117.  Sales  by  customary  weights  or 
measures  which  are  well  known  multiples  of  standard  weight  or 
measure  are  not  unlawful :  Hughes  v.  Humphreys,  3  E.  &  B.  954,  23 
L.  J.  Q.  B.  356,  Jmus  v.  Giles,  10  Ex.  119,  23  L.  J.  Ex.  292. 


Note  G.  (p.  365). 

Indian  Contract  Act  on  Unlawful  Agreements  (ss.  23, 24,  26, 27,  28, 

30,  57,  58). 

[It  is  thought  unnecessary  to  set  out  here  the  illustrations,  of 
which  there  are  several,  to  s.  23,  as  the  cases  put  are  sufficiently 
obvious.  It  must  be  remembered,  however,  that  the  illustrations  are 
an  integral  part  of  the  enactment.  None  is  given  on  the  head  of 
public  policy,  whether  from  a  desire  not  to  limit  judicial  discretion  or 
from  the  difficulties  attending  the  subject:  so  that  the  courts  are 
apparently  left  to  fall  back  upon  the  English  authorities.  The  sec- 
tions or  clauses  which  distinctly  differ  from  the  corresponding 
English  law  are  marked  with  an  asterisk.] 

23.  The  consideration  or  object  of  an  agreement  is  lawful  unless  it 
is  forbidden  by  law;  or  is  of  such  a  nature  that,  if  permitted,  it 
would  defeat  the  provisions  of  any  law ;  or  is  fraudulent ;  or  involves 
or  implies  injury  to  the  person  or  property  of  another;  or  the  Court 
regards  it  as  immoral  or  opposed  to  public  policy. 

In  each  of  these  cases,  the  consideration  or  object  of  an  agreement 
is  said  to  be  unlawful.  Every  agreement  of  which  the  object  or 
consideration  is  unlawful,  is  void. 

24.  If  any  part  of  a  single  consideration  for  one  or  more  objects, 
or  any  one  or  any  part  of  any  one  of  several  considerations  for  a 
single  object  is  unlawful,  the  agreement  is  void. 
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lUtutration, 

A.  promisee  to  superintend,  on  behalf  of  B.,  a  l^al  manofactiiTe  of 
indigo  and  an  illegal  traffic  in  other  articles.  B.  promises  to 
pay  to  A.  a  salary  of  10,000  rupees  a  year.  The  agreement 
IS  void,  the  object  of  A.'s  promise,  and  the  consideration  for 
B.'s  promise,  being  in  part  unlawfoL 

26.  'Every  agreement  in  restraint  of  the  marriage  of  any  person^ 
other  than  a  minor,  is  void. 

27.  Every  agreement  by  which  any  one  is  restrained  from  exercising 
a  lawful  profession,  trade  or  business  of  any  kind,  is  to  that  extent 
void. 

Exertion  1.  One  who  sells  the  good-will  of  a  business  may  agree 
with  the  buyer  to  refrain  from  carrying  on  a  similar  business,  within 
specified  local  limits,*  so  long  as  the  buyer,  or  any  person  deriving 
title  to  the  good- will  from  him  carries  on  a  like  business  therein,*'  pro- 
vided that  such  limits  appear  to  the  Court  reasonable,  regard  being 
had  to  the  nature  of  the  business. 

Exception  2.  Partners  may,  upon  or  in  anticipation  of  a  dissolution 
of  the  partnership,  agree  that  some  or  all  of  them  vrill  not  carry  on  a 
business  similar  to  that  of  the  partnership  within  such  local  limits  as 
are  referred  to  in  the  last  preceding  exception. 

Exception  3.  Partners  may  agree  that  some  one  or  all  of  them  will 
not  carry  on  any  business  other  than  that  of  the  partnership,  during 
the  continuance  of  the  partnership. 

28.  Every  agreement  by  which  any  party  thereto  is  restricted  abso- 
lutely &om  enforcing  his  rights  under  or  in  respect  of  any  contract 
by  the  usual  legal  proceedings  in  the  ordinary  tribunals,  or  which 
limits  the  time  within  which  he  may  thus  enforce  his  rights,  is  void 
to  that  extent. 

Exception  1.  This  section  shall  not  render  illegal  a  contract,  by 
which  two  or  more  persons  agree  that  any  dispute  which  may  arise 
between  them  in  respect  of  any  subject  or  class  of  subjects,  shall 
be  referred  to  arbitration,  and  that  only  the  amount  awarded  in 
such  arbitration  shall  be  recoverable  in  respect  of  the  dispute  so 
referred. 

*When  such  a  contract  has  been  made  a  suit  may  be  brought  for 
its  specific  performance,  and  if  a  suit  other  than  for  such  upecific 
performance,  or  for  the  recovery  of  the  amount  so  awarded,  is  brought 
by  one  party  to  such  contract  against  any  other  such  party  in  respect 
of  any  subject  which  they  have  so  agreed  to  refer,  the  existence  of 
such  contract  shall  be  a  bar  to  the  suit 

Exception  2.  Nor  shall  this  section  render  illegal  any  contract  in 
writing  by  which  two  or  more  persons  agree  to  refer*  to  arbitration 
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any  queetlon  between  them  wliich  has  already  arisen,  or  affect  any 
provision  of  any  law  in  force  for  the  time  being  as  to  references  to 
arbitration. 

30.  Agreements  by  way  of  wager  are  void,  and  no  suit  shall  be 
brought  for  recovering  anything  alleged  to  be  won  on  any  wager  or 
entrosted  to  any  person  to  abide  the  result  of  any  game  or  other 
uncertain  event  on  which  any  wager  is  made. 

This  section  shall  not  be  deemed  to  render  unlawful  a  subscription 
or  contribution,  or  agreement  to  subscribe  or  contribute,  made  or 
entered  into  for  or  toward  any  plate,  prize,  or  sum  of  money*  of  the 
value  or  amount  of  five  hundred  rupees  or  upwards,  to  be  awarded  to 
the  winner  or  winners  of  any  horse-race.* 

Nothing  in  this  section  shall  be  deemed  to  legalize  any  transaction 
connected  with  horse-racing  to  which  the  provisions  of  section  294 
A.  of  the  Indian  Penal  Code  apply. 

57.  Where  persons  reciprocally  promise,  firstly  to  do  certain  things 
which  are  legal,  and  secondly,  under  specified  circumstances,  to  do 
certain  other  things  which  are  illegal,  the  first  set  of  promises  is  a 
contract,  but  the  second  is  a  void  agreement 

lUiutration. 

A.  and  B.  agree  that  A.  shall  sell  B.  a  house  for  10,000  rupees,  but 

that  if  B.  uses  it  as  a  gambling  house,  he  shall  pay  A. 

50,000  rupees  for  it 
The  first  set  of  reciprocal  promises,  namely  to  sell  the  house  and  to 

pay  10,000  rupees  for  it,  is  a  contract 
The  second  set  is  for  an  unlawful  object,  namely,  that  B.  may  use 

the  house  as  a  gambling  house,  and  is  a  void  agreement 

58.  In  the  case  of  an  alternative  promise,  one  branch  of  which  is 
legal  and  the  other  illegal,  the  legal  branch  alone  can  be  enforced. 

lUtutration, 

A.  and  B.  agree  that  A.  shall  pay  B.  1,000  rupees,  for  which  B. 

shall  afterwards  deliver  to  A.  either  rice  or  smuggled  opium. 
This  is  a  valid  contract  to  deliver  rice,  and  a  void  agreement  as  to 

the  opium. 


NoTB  H.  (p.  404). 

Indian  Contract  Act  on  Impossible  Agreements, 

53.  When  a  contract  contains  reciprocal  promises,  and  one  party 
to  the  contract  prevents  the  other  from  performing  his  promise,  the 
contract  becomes  voidable  at  the  option  of  the  party  so  prevented ; 
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and  he  is  entitled  to  compensation  from  the  other  party  for  any  loss 
which  he  may  sustain  in  consequence  of  the  non-peiformance  of  the 
contract. 

niugtraiion, 

A.  and  B.  contract  that  B.  shall  execute  certain  work  for  A.  for  a 
thousand  rupees.  B.  is  ready  and  willing  to  execute  the 
work  accordingly,  but  A.  prevents  him  from  doing  so.  The 
contract  is  voidable  at  the  option  of  B.,  and  if  he  elects  to 
rescind  it  he  is  entitled  to  recover  from  A.  compensation 
for  any  loss  which  he  has  incurred  by  its  non-performance. 

56.  An  agreement  to  do  an  act  impossible  in  itself  is  void. 

A  contract  to  do  an  act  which  after  the  contract  is  made  becomes 
impossible,  or  by  reason  of  some  event  which  the  promisor  could  not 
prevent,  unlawful,  becomes  void  when  the  act  becomes  impossible  or 
unlawful. 

Where  one  person  has  promised  to  do  something  which  he  knew, 
or  with  reasonable  diligence  might  have  known,  and  which  the 
promisee  did  not  know  to  be  impossible  or  unlawful,  such  promisor 
must  make  compensation  to  such  promisee  for  any  loss  which  such 
promisee  sustains  through  the  non-performance  of  the  promise. 

Illustrations. 

a,  A.  agrees  with  B.  to  discover  treasure  by  magic  The  agreement 
is  void. 

6.  A.  and  B.  agree  to  marry  each  other.  Before  the  time  fixed  for 
the  marriage  A.  goes  mad.    The  contract  becomes  void. 

c  A.  contracts  to  marry  K,  being  already  married  to  O.,  and  being 
forbidden  by  the  law  to  which  he  is  subject  to  practise 
polygamy.  A.  must  make  compensation  to  B.  for  loss 
caused  to  her  by  the  non-performance  of  his  promise. 

d,  A.  contracts  to  take  in  cargo  for  B.  at  a  foreign  port.    A.'s 

government  afterwards  declares  war  against  the  country  in 
which  the  port  is  situated.  The  contract  becomes  void 
when  war  is  declared. 

e.  A.  contracts  to  act  at  a  theatre  for  six  months  in  consideration 

of  a  sum  paid  in  advance  by  B.  On  several  occasions  A  is 
too  ill  to  act.  The  contract  on  these  occasions  becomes 
void  (a). 


67.  If  any  promisee  neglects  or  refuses  to  afford  the  promisor 
reasonable  facilities  for  the  performance  of  his  promise  the  promisor 
is  excused  by  such  neglect  or  refusal  as  to  any  non-perfoimance 
caused  thereby. 

(a)  A.  would  apparently  be  bound  were  something  in  the  particular 

under  b.  65  to  restore  a  proportion-  contract  to  show  that  the  payment 

ate  part  of  the  payment,  which  in  was  intended  to  be  apportioned. 
England  he  would  not  unless  there 


APPENDIX    (NOTE   l). 


685 


lUttst  ration, 

A.  contracts  with  B.  to  repair  B/s  house.     B.  neglects  or  refuses  to 

Soint  out  to  A.  the  place  in  which  his  house  reciuires  repair. 
.  is  excused  for  the  non-performance  of  the  contract  if  it  is 
caused  by  such  neglect  or  refusal.  Compare  also  Chapter 
III.  of  the  Act  "  On  Contingent  Contracts,"*  as.  31 — ^36. 


Note  I.  (p.  465). 

Bracton  on  Fundamental  Error, 

De  acquirendo  rerwn  dominio,  fo.  156,  16: — ''Item  non  valet 
donatio,  nisi  tarn  dantis  quam  accipientis  concurrat  mutuus  consensus 
et  voluntas,  scilicet  quod  donator  habeat  animum  donandi  et  dona- 
tarius  animum  recipiendL  Nuda  enim  donatio  (a)  et  nuda  pactio 
non  obligant  aliquem  nee  faciant  aliquem  debitorem ;  ut  si  dicam,  do 
tibi  talem  rem,  et  non  habeam  (6)  animum  donandi  nee  tradendi  nee 
a  traditione  incipiam,  non  valet,  ut  si  dicam,  Do  tibi  istam  rem,  et 
illam  nolim  (c)  tradere  vel  (c)  sustinere  quod  illam  tecum  feras  vel 
arborem  datam  succidas,  non  valet  donatio  quia  donator  plene  non 
consentit.  Item  oportet  quod  non  sit  error  in  re  data,  quia  si  donator 
senserit  de  una  re  et  donataiius  de  alia,  non  valet  donatio  propter 
dissensum :  et  idem  erit  si  dissentio  fiat  in  genere,  numero,  et  quan- 
titate  .  .  .  [Then  follow  instances.]  Et  in  fine  notandum  quod 
si  in  corpus  quod  traditur  sit  consensum,  non  nocet,  quamvis  circa 
causam  dandi  atque  recipiendi  sit  dissentio :  nt  si  pecuniam  numera- 
tam  tibi  tradam,  vel  quid  tale,  et  tu  earn  quasi  creditam  (d)  accipias, 
constat,  ad  te  proprietatem  transire."' 


(a)  ratio  MS.  Hobhotise,  Lin- 
coln's inn. 

(6)  habuero  MS.  Hobk 

(c)  MS.  Hobh.:  edd.  nolut,  et. 

[d)  Traditam  ed.  1569,  followed 
without  remark  by  Sir  T.  Twiss, 
1878,  who  also  gives  by  a  misprint, 
and  translates,  tafi  for  tale  imme- 
diately above.  But  creditam  is  the 
reading  of  a  majority  of  good  MS3. 


(Lincoln's  Inn,  Camb.  Univ.,  Brit. 
Mus.,  Bibl.  Nat.  Paris)  and  is  evi- 
dently required  by  the  sense.  Brao- 
ton  is  quoting  from  the  Digest,  41. 
1.  de  acq.  rer.  dona.  36:  op.  GOter- 
bock,  Henr.  de  Bracton,  p.  85,  who 
assumed,  without  cause  as  the  MSS. 
now  show,  that  Bracton  misunder- 
stood the  passage.  The  corruption, 
however,  is  an  easy  and  early  one. 
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Note  K.  (p.  492). 
MUtake  in  WiUs. 

Properly  speaking,  there  is  no  jurisdiction  in  any  court  to  rectify  a 
will  on  the  ground  of  mistake.  The  Court  of  Probate  may  reject 
words  of  which  the  testator  is  proved  to  have  been  ignorant,  whether 
inserted  by  the  fraud  or  by  the  mistake  of  the  person  who  prepared 
the  wilL  But  it  has  no  power  to  remedy  a  mistake  *'  by  modifying 
the  language  used  by  the  draughtsman  and  adopted  by  the  testator 
so  as  to  make  it  express  the  supposed  intention  of  the  testator.  .  . 
Such  a  mode  of  dealing  with  wills  would  lead  to  the  most  dangerous 
consequences,  for  it  would  convert  the  Court  of  Probate  into  a  court 
of  construction  of  a  very  peculiar  kind,  whose  duty  it  would  be 
to  shape  the  will  into  conformity  with  the  supposed  intentions  of 
the  testator"  (a).  Exactly  the  same  rule  has  been  laid  down  in 
equity  (6). 

The  cases  in  which  it  is  said  that  the  Court  will  interfere  to  correct 
mistakes  in  wills  may  be  classified  thus : 

1.  Cases  purely  of  construction  according  to  the  general  intention 
collected  from  the  will  itself  (c). 

2.  Cases  of  equivocal  description,  of  words  used  in  a  special 
habitual  sense  (c),  or  of  a  wrongly  given  name  which  may  be  cor- 
rected by  a  sufficient  description  (d), 

3.  Cases  of  dispositions  made  on  what  is  called  &fcdse  catue  («),  i.«. 
on  the  mistaken  assumption  of  a  particular  state  of  facts  existing, 
except  on  which  assumption  the  disposition  would  not  have  been 
made.  These  are  analogous  to  the  cases  of  contract  governed  by 
Couturier  v.  Hastie  (/) :  and  just  as  in  those  cases,  the  expressed 
intention  is  treated  as  having  been  dependent  on  a  condition  which 
has  failed. 

But  the  true  view  of  all  these  cases  appears  to  be  not  that  the 
words  are  corrected,  but  that  the  intention  when  clearly  ascertained 
is  carried  out  notwithstanding  the  apparent  difficulty  caused  by  the 
particular  words. 


(a)  ffaHer  v.  ffarUr,  L.  R.  3  P. 
ft  D.  11,  21,  following  Ouard- 
houte  v.  BlaMumf  L.  R.  1  P.  ft  D. 

109. 

(6)  NewburgK  v,  Neuburgh,  B 
Madd.  864. 

(c)  See  Hawkins  on  Construction 
of  Wills,  Introduction. 

(d)  Not  only  an  equivocal  name 


may  be  explained,  but  a  name  which 
applies  to  only  one  person  may  be 
corrected  by  a  description  suffi- 
ciently showing  that  anotherperson 
is  intended:  Charter  v.  Charter, 
L.  R.  7  H.  L.  864. 

(c)  Camjtbdl  V.  French^  8  Vee.  321. 

(/)  5  H.  L.  C.  678.  *S»pm,  pp. 
886,  456. 
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Note  L.  (p.  499). 

On  the  guppased  equitable  doctrine  of  ^ making  representations  good" 

I  shall  here  endeavour  to  show  in  detail,  in  accordance  with  what  Original 
is  said  in  the  text,  that  this  much  alleged  head  of  equity,  in  so  far  as  f***®™®"* 
it  purports  to  establish  any  rule  or  principle  apart  from 'the  ordinary  fnerdey  v. 
rules  as  to  the  formation  of  contracts  on  the  one  hand,  and  the  De  Bid, 
principle  of  estoppel  by  assertion  as  to  existing  facts  on  the  other,  is 
imaginary.     In  the  principal  class  of  ca^es  the  "  representation  "  is  of 
an  intention  to  make  a  provision  by  will  for  persons  about  to  marry, 
in  reliance  on  which  representation  the  marriage  takes  place.    The 
leading  authority  is  Hammerdey  v.  De  Bid  (a),  decided  by  the  House 
of  Lords  in  1845  on  appeal  from  the  Court  of  Chancery.    In  the 
Court  below  (6)    Lord  Cottenham  had  laid  down  the   proposition 
that  ''a  representation  made    by    one    party    for  the  purpose  of 
influencing  the  conduct  of  the  other  party,  and  acted  on  by  him, 
will  in  general  be  sufficient  to  entitle  him  to  the  assistance  of  the 
Court    for   the  purpose  of  realizing  such   representation."      This 
appears  to  be  the  source  of  all  the  similar  statements  which  have 
since  been  made  (e).     Taken  with  its  context,  however,  it  need  not 
mean  more  than  that  an  exchange  of  proposals  and  statements  by 
which  the  conduct  of  parties  is  determined  may,  as  containing  all  the 
requisites  of  a  good  agreement,  amount  to  a  contract,  though  not  to  a 
formal  contract.     To  Mr.  Justice  Stephen  Lord  Cottenham's  words 
''  appear  to  mean  only  that  contracts  of  this  nature  may  be  made  like 
other  contracts  by  informal  documents,  or  partly  by  documents  and 
partly  by  conduct ''  (d).  And  in  this  sense  the  rule  seems  to  have  been 
understood  in  the  House  of  Lords  both  in  the  same  and  in  subsequent 
cases.    Lord  Brougham  and  Lord  Campbell  speak  of  the  transaction 
in  plain  terms  as  a  contract    In  the  Bolls  Court  it  had  also  been  dealt 
with  on  that  footing  (e).     Still  more  pointed  is  the  remark  made 
by  Lord  St.  Leonards  in  1854 : — "  Was  it  merely,  a  representation  Subse- 
in  Hammtrsley  v.  De  Bid  ?    Was  it  not  a  proposal  with  a  condition  ^j^®*^*  ?^" 
which,  being  accepted,  was  equivalent  to  a  contract  1''(/).  In  the  terms  |^  Houto' 
of  the  Indian  Contract  Act,  it  was  the  case  of  a  proposal  accepted  by  of  Lords, 
the  performance  of  the  conditions.    The  statement  "  I  will  leave  you 

(a)  12  CL  &  F.  46.  I>ofle.    See  Evans  v.  BictneU,  6  Vee. 

(h)  12  CI.  &  F.  at  p.  62.  174. 

[c)  The  tarn  of  language  is  In  it-  (d)  5  Ex.  D.  299. 

self    not  novel.      It  seems    to  be  (e)  Noikl  De  BeU  v.   Thomson,  8 

modelled  on  that  which  had  long  Beav.  469. 

before  been  used  in  cases  of  a  dif-  {/)   MaunsdL    v.   Hedges    White, 

ferent  class  and  for  a  different  pur-  4  H.  L.  C.  at  p.  1051 ;  q>.  p.  1059. 
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10,0002.  by  my  will  if  you  many  A.,"  if  made  and  acted  on  aa  a 
promise,  becomes  a  binding  contract  (the  marriage  undertaken  on  the 
faith  of  that  promise  being  the  consideration),  and  so  does  a  state- 
ment in  less  plain  language  which  amounts  to  the  same  thing.  On 
the  other  hand  the  statement  ''If  you  many  A.  I  think,  as  at  present 
advised,  I  shall  leave  you  10,000^''  is  not  a  promise  and  cannot 
become  a  contract :  neither  can  it  act  as  an  estoppel,  for  it  cannot 
matter  to  the  other  party's  interest  whether  the  statement  of  an 
intention  which  may  be  revoked  at  any  time  is  at  the  moment  true 
or  false.  And  the  same  is  true  of  any  less  explicit  statement  which 
is  held  on  its  fair  construction  to  amount  to  this  and  no  more.  Such 
was  the  result  of  the  case  where  Lord  St.  Leonards  put  the  question 
just  cited  (a).  And  in  that  case  the  true  doctrine  was  again 
distinctly  affirmed  by  Lord  Cranworth  (6). 

**  By  what  words  are  you  to  define  whether  a  party  has  entered 
into  an  engagement  as  distinct  from  a  contract,  but  which  becomes  a 
contract  by  another  person  acting  upon  it?  Where  a  roan  engages  to 
do  a  psrticular  thing,  he  must  do  it ;  that  is  a  contract ;  but  where 
there  are  no  direct  words  of  contract,  the  question  must  be,  what  has 
he  done  ?  He  has  made  a  contract,  or  he  has  not ;  in  the  former  case 
he  must  fulfil  his  contract ;  in  the  latter  there  is  nothing  that  he  is 
bound  to  fulfil."  Again :  "  There  is  no  middle  term,  no  tertium  quid 
between  a  representation  so  made  as  to  be  effective  for  such  a 
purpose,  and  being  effective  for  it,  and  a  contract:  they  are 
identical." 

He  proceeded  to  comment  on  Hammtrdey  v.  De  Bid,  and  to 
express  a  decided  opinion  that  the  language  there  used  by  Lord 
Cottenham  was  not  meant  to  support,  and  did  not  support,  the  notion 
that  words  or  conduct  not  amounting  to  a  true  contract  may  create  an 
equitable  obligation  which  has  the  same  effect.  "  The  only  distiuc- 
tion  I  understand  is  this,  that  some  words  which  would  not  amount 
to  a  contract  in  one  transaction  may  possibly  be  held  to  do  so  in 
another."  In  the  case  of  Jorden  v.  Money  (c),  which  came  before 
the  House  of  Lords  some  months  later,  it  was  held,  first,  that  the 
statement  there  relied  on  as  binding  could  not  work  an  estoppel, 
because  it  was  a  statement  not  of  fact  but  of  intention;  secondly, 
that  on  the  evidence  it  did  not  amount  to  a  promise,  and  therefore 
could  not  be  binding  as  a  contract.  Lord  St.  Leonards  dissented 
both  on  the  evidence  and  on  the  law.  His  opinion  seems  on 
the  whole  to  come  to  this:   "My  inference  from  all  the  facts  is 

{a)  MaunteU   v.    Hedget     White,  (c)  6  H.  L.  C.  186.    A  pretty  full 

4  H.  L.  G.  1039.  summary  is  given   by  Stephen,  J. 

(6)  At  pp.  1055-6.  6  Ex.  D.  at  p.  301. 
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that  this  statement  was  a  promise :  but  if  not,  I  say  it  ia  arailable 
by  way  of  estoppel,  for  I  deny  the  existence  of  any  rule  that 
equitable  estoppel  can  be  by  statement  of  fact  only  and  not  of 
intention.**  On  this  point,  however,  the  opinion  of  the  majority 
(Lord  Cranworth  and  Lord  Brougham)  is  conclnsiye  (a).  Nor  is 
the  contention  of  Lord  St.  Leonards  altogether  weU  paired  with 
what  he  had  himself  said  not  long  before  in  MaunseU  v.  H^dgu 
White  (h)  :— 

"I  do  not  dispute  the  general  principle  that  what  is  called  a 
representation,  which  is  made  as  an  inducement  for  another  to  act 
upon  it,  and  is  followed  by  his  acting  upon  it,  will,  especially  in 
such  a  case  as  marriage,  be  deemed  to  be  a  contract." 

In  a  much  earlier  case  of  the  same  class  before  Lord  Eld  on  (e)  Cases  in 
the  language  used  is  indecisive :  "  arrangement  ^  and  "  engagement  '*  9S!^  ^^ 
seem  preferred  to  "  agreement.'*    In  two  later  ones  decided  by  Sir  opinion  of 
John  Stuart  ((2)  an  informal  statement  or  promise  as  to  a  settle-  Stuart, 
ment   on   a   daughter's    marriage,    and   an   informal    promise   to  ^-'^' 
leave  property  by  will  to  an  attendant  as  recompense  for  services, 
were  held  to  be  enforceable.     The  Vice-Chancellor  certainly  seems 
to  have  adopted  the   opinion   that  a  "representation"    short    of 
contract  had  somehow  a  binding  force.     He  appears  further  to  have 
held  that,  inasmuch  as  these  were  not  properly  cases  of  contract,  it 
was  immaterial  to  consider  whether  the  Statute  of  Frauds  applied  to 
them,  and  to  have  thought  that  the  opinion  of  Lord  Cranwortl^  in 
Jorden  v.  Money  was  inconsistent  with  the  decision  in  Hatnmersley 
V.  De  Bid  (e).     But  these,  it  must  be  observed,  are  the  opinions  of  a 
judge  whose  adventures  in  extending  equitable  jurisdiction  at  the 
expense  of  settled  rules  of  evidence  and  law  were  more  than  once 
or  twice  checked  by  the  Court  of  Appeal.    And  it  is  submitted  that 
they  are  wholly  inconsistent  with  the  true  meaning  and  effect  of  the 


(a)  And  see  Mr.  Justice  Stephen's 
critidain,  5  Ex.  D.  at  p.  803. 

(6)  4  H.  L.  O.  at  p.  1069. 

{c)  Luden  v.  AmUy^  4  Ves.  501. 

(d)  Pr<iU  y.  Soady,  2  6i£F.  1 
(1859);  LoffvM  v.  Maw,  3  Giff.  592 
<1862).  IxL  Lojfut  y.  Maw  there 
is  a  snggestion  that  the  *'  represen- 
tation "  affects  the  specific  property 
as  an  equitable  charge. 

{e)  Lojfut  v.  Maw,  8  Giff.  at  pp. 
603-4.  In  ProU  v.  Soady,  a  strange 
and  entangled  case,  no  point  was 
made  on  the  Statute  of  Frauds.  But 
there  it  appears  to  have  been  esta- 
blished as  a  fact  that  the  wife's 
father  represented  to  the  intended 
husband,  an  Englishman,  that  a  cer- 


tain trost  disposition  of  Scotch  land 
In  the  proper  Scottish  form  was 
irrevocable.  This  was,  as  regards 
the  person  to  whom  it  was  made,  a 
representation  of  foreign  law,  snd 
therefore  equivalent  to  a  representa* 
tion  of  fact.  And  thus  the  decision 
may  have  been  right  on  the  ground 
of  estoppeL  But  it  is  far  from  easy 
to  discover  on  what  ground  it  really 
proceeded.  The  case  went  to  the 
Appeal  Court,  but  was  compronused : 
see  1  Ch.  145.  The  still  later  case 
of  Skidmort  v.  Bradford,  8  Eq.  184, 
decided  by  the  same  judge  in  1869, 
may  be  and  has  been  regarded  as  a 
case  of  true  contract :  Fry  on  Specific 
Performance,  §  299,  p.  133,  2d  ed. 
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cases  in  the  Honse  of  Lords  which  have  already  been  cited.  It  most 
be  admitted  that  later  judicial  expressions  are  to  be  found  which 
in  some  degree  countenance  them;  but  these  have  been,  without 
exception,  unnecessai^  for  the  decision  of  the  cases  in  which  ih^ 
occurred.  Nor  could  they  in  any  event  outweigh  declarations  of 
the  law  made  (as  I  renture  to  tliink)  with  sufficient  deamess  in  a 
Court  which  not  only  gives  the  law  to  all  others  in  England,  but 
disclaims  any  power  of  reconsidering  its  own  decisions.  It  is 
remarkable  that  the  authoritative  explanation  of  Hammerdey  v.  De 
Bid  (a)  given  in  MoAinHU  v.  Hedges  White  (jb)  has  in  almost  all  the 
recent  cases  been  left  unnoticed. 
Recent  Cowrdale  v.  Eastwood  ( 1 872)  (c)  was  a  case  of  precisely  the  same  type 

*^**^  ^\  as  Rammerdey  v.  De  BieL  Bacon,  V.-C.  decided  it  on  the  ground 
that  the  transaction  amounted  to  a  contract,  and  so  it  was  expressed  in 
the  decree.  But  he  also  thought  that  there  existed,  and  was  applicable 
to  the  case  in  hand,  ^  this  larger  principle,  that  where  a  man  makes 
a  representation  to  another,  in  consequence  of  which  that  other 
person  contracts  engagements,  or  alters  his  position,  or  is  induced  to 
do  any  other  act  which  either  is  permitted  by  or  sanctioned  by  the 
person  making  the  representation,  the  latter  cannot  withdraw  from  the 
representation,  but  is  bound  by  it  conclusively."  Coles  v.  PUMngUm  {d) 
(1874,  before  Malins,  V.-O.)  was  a  case  of  a  verbal  agreement  to  allow 
the  occupation  of  a  house.  This  had  been  acted  on  by  the  plaintiff, 
and  thus  was  enforceable  notwithstanding  the  Statute  of  Frauds  under 
the  rule  of  equity  as  to  part  performance :  but  a  difficulty  was  raised 
about  want  of  consideration,  and  the  supposed  doctrine  of  "  represen- 
tations "  was  invoked,  in  a  manner  previously  unheard  of,  to  supply 
a  kind  of  moral  consideration.  But  the  plaintiff  had  agreed  to  pay 
the  ground-rent  and  rates  and  taxes  during  the  occupation ;  which 
surely  was  consideration  enough.  Then  in  Vaskwood  v.  Jermyn  («) 
(1879),  which  was  another  marriage  case,  Bacon,  V.-C.  held  that  the 
connexion  between  the  statement  relied  on  as  a  promise  and  the 
marriage  alleged  to  have  taken  place  on  the  faith  of  it  was  not 
sufficiently  made  out.  He  stated  the  general  rule  thus : — "  If  a  man 
makes  a  representation  on  the  faith  of  which  another  man  alters  his 
position,  enters  into  a  deed,  incurs  an  obligation,  the  man  making  it  is 
bound  to  perform  that  representation,  no  matter  what  it  is,  whether 
it  is  for  present  payment  or  for  the  continuance  of  the  payment  of  an 
annuity,  or  to  make  a  provision  by  wilL  That  in  the  eye  of  a  Court 
of  Equity  is  a  contract,  an  engagement  which  the  man  making  it  is 
bound  to  perform."    This  appears  to  qualify  to  some  extent  the  dicta 

(a)  12  CI.  k  F.  45.  (d)  19  Eq.  174,  see  at  p.  178. 

(6)  4  H.  L.  C.  1089.  (e)  12  Ch.  D.  776. 

(c)  15  Eq.  121. 
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of  the  same  judge  in  Caverdale  v.  Eoitwood.  Here  we  read  no 
longer  of  two  distmct  kinda  of  obligation,  by  contract  and  by 
"  representation,"  but  of  one  kind  of  obligation,  and  that  a  contractual 
one,  arising  from  the  representations  made  by  one  party  with  the 
intent  that  they  should  be  acted  upon,  and  the  conduct  of  the  other 
who  does  act  upon  them.  Finally  we  have  Alderton  v.  Maddison 
(1880)  (a),  where  there  was  an  agreement  to  leave  property  by 
will  as  a  reward  for  services.  Here  Stephen,  J.  set  forth,  as  we  have 
seen  in  the  text,  the  view  that  it  must  be  a  contract  or  nothing ;  and 
he  held  that  a  contract  was  proved  by  the  facts  of  the  case.  The 
decision  was  reversed  on  appeal  on  the  ground  that,  the  case  being 
within  the  Statute  of  Frauds,  there  was  no  sufficient  part  performance 
(April  13,  1881 ;  29  W.  R.  696  ;  60  L.  J.  C.  L.  466). 

So  far  the  authorities  as  to  direct  enforcement  of  ^'representations."  Caaes  of 
We  do  not  count  among  them  Piggott  v.  Stratton  (b\  decided  by  the  col'»teral 
Court  of  Appeal  in  1859,  in  which  Lord  Campbell  incidentally  took  tiSaonT""^' 
a  minimizing  view  of  the  effect  of  Jorden  v.  Money  (c).    That  case,  indudiig 
BO  far  as  it  did  not  proceed  on  express  covenant,  was  one  of  equitable  contracts, 
estoppel    The  representation  was  not  of  intention  at  all,  but  that 
a  certain  state  of  facts  with  its  legal  consequences  existed  and  would 
continue  to  exist.     But  another  class  of  decisions  now  calls  fur 
mention.    These  lay  down,  or  seem  to  lay  down,  a  rule  to  the  effect 
that  where  a  contract  has  been  entered  into  upon  the  representations 
of  one  party  that  he  will  do  something  material  to  the  other  party's 
interest  under  it,  and  he  does  not  make  good  that  representation,  he 
cannot  enforce  specific  performance  of  the  contract :  and  in  one  case 
the  contract  has  even  been  set  aside  at  the  suit  of  the  party  misled. 
It  is  difficult  in  these  cases  to  see  why  the  so-called  representation 
does  not  amount  to  a  collateral  agreement,  or  even  to  a  term  in  the 
principal  contract  itself.     In  the  first  set  of  cases,  where  specific 
performance  was  refused,  a  vendor  or  lessor  had  represented  that  he 
would  do  something  for  the  purchaser's  or  lessee's  benefit,  either 
in  the  way  of  repair  or  improvement  on  the  property  itself  (d),  or  by 
executing  works  on  adjoining  property  as  part  of  a  general  plan  («). 
In  these  cases  it  has  been  thought  immaterial,  since  the  remedy  of 
specific  performance  is  *'not  matter  of  absolute  right,"  to  consider 
whether  the  collateral  ''independent  engagement"  could  or  could 
not  have  been  sued  on  as  a  contract  or  warranty  (/).     In  the  one 

(a)  5  Ex.  D.  298  R.  6  H.  L.  at  p.  860. 

(6)  1  D.  J.  S.  88.  {d)  Lamare  v.  IHxan,  L.  B,  «  H. 

(c)  At  p.  51.    But  Lord  Selbome  L.  414. 

seems  to  adopt  the  opinion  of  Lord  (f)  Beaumont  v.  Duke$,  Jac.  422; 

Cranworth    to    its    full  extent  in  Myers  v.  Watwn,  1  Sim.  N.S.  523. 

Citizen^  Bank  of  L<mitiana  v.  First  (/)  Lord  Cranworth,  1  Sim.  N.  S. 

National  Bank  of  New  OrleanM,  L.  529  (this  was  in  1851,  and,  coming 

Y  Y  2 
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ease  wliich  goeR  farther  the  contract  was   a  partial  re-insnrance 
effected  by  one  insurance  society  (A.)  with  another  (B.)  for  one- 
third   of   the  original  risk,    the  secretary  of   society  A.  stating, 
when    he    proposed    the  re-insnrance,  that    one-third  was  to    be 
re-insored   in  like  manner  with  another  office  C,    and    the  re- 
maining one-third  retained  by  A.,  the  first  insurers.     This  last 
one-third  was  afterwards  re-insured  by  A.   with  C.  without  com- 
munication with  B.     It  was  held  that  society  B.  was  entitled  to 
set  aside  the  policy  of  re-insurance  given  by  it  on  the  faith  that 
society  A.  would  retain  part  of  the  liability.    And  it  was  said  to 
make  no  difference  that  such  an  intention  was  really  entertained  at 
the  time :  for  the  change  of  intention  ought  to  have  been  communi- 
cated.   ''  If  a  person  makes  a  representation  by  which  he  induces 
another  to  take  a  particular  course,  and    the  circumstances   are 
afterwards  altered  to  the  knowledge  of  the  party  making  the  repre- 
sentation, but  not  to  the  knowledge  of  Uie  party  to  whom  the 
representation  is  made,  and  are  so  altered  that  the  alteration  of  the 
circumstances  may  affect  the  course  of  conduct  which  may  be  pursued 
by  the  party  to  whom  the  representation  is  made,  it  is  the  imperatiye 
duty  of  the  party  who  has  made  the  representation  to  communicate 
to  the  party  to  whom  the  representation  has  been  made  the  alteration 
of  those  circumstances  "  (a). 

This  case,  decided  by  the  Lords  Justices  in  1864,  is  that  which  gives 
rise  to  most  difficulty.  No  reason  appears  why  the  retaining  of  the 
specified  part  of  the  risk  by  the  re-insuring  office  should  not  have  been 
deemed  a  term  or  condition  of  the  contract  Indeed  it  seems  to 
have  been  an  integral  part  of  the  proposal,  and  evidence  was  offered 
that  by  the  constant  usage  of  insurance  offices  it  was  so  understood. 
The  judgments,  however,  certainly  do  not  proceed  on  that  footing. 
Possibly  it  might  be  said  that  the  representation  in  this  case,  being 
of  something  to  be  done  not  in  a  more  or  less  distant  future,  but  at 
the  same  time  with  and  as  part  of  the  proposed  transaction,  was  in  the 
nature  of  a  representation  of  fact  It  might  be  put  thus :  **  We  are 
re -insuring  one-third  with  C. ;  one-third  of  the  risk  we  keep ;  will 
you,  B.,  take  the  other  third  ?"  Ajid  thus  put,  it  might  be  regarded 
as  an  alternative  case  of  contract  or  estoppel,  in  which  (for  some  reason 
not  evident  from  the  report)  the  Court  preferred  the  less  simple 
course. 


to  the  Vice-Chanoellor's  Court  from  opinions    in     MaunseU    v.    ffedgeg 

the  Exchequer,  he  probably  took  nhUe  and  Jorden  v.  Money) :  Lord 

doctrines  of  equity  current  in  the  Cairns,  L.  R.  6  H.  L.  428. 

books  as  be  found  them :  it  may  be  (a)  IVaiU  v.  Baring ^  4  D.  J.  8. 

a  question  if  he  would  have  adhered  318,  329,  per  Turner,  L.  J. 
to  this  later,  when  we  look  at  his 
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In  the  other  cases  it  is  by  no  means  clear  that  the  existence  of  a 
true  collateral  agreement  or  warranty  is  excluded;  in  at  least  one 
similar  case  (a)  the  question  ia  treated  as  one  of  agreement  entirely. 
In  the  latest  of  the  kind,  Lamare  y.  Dixon  (6),  which  came  before  the 
House  of  Lords  in  1873,  the  principal  agreement  was  for  a  lease  of 
cellars  to  be  used  as  wine  vaults.  During  the  negotiations  the  lessor 
assured  the  lessee  either  that  he  had  already  taken,  or  that  he  wonld 
forthwith  take,  sufficient  measures  to  keep  the  cellars  dry  and  fit  for 
a  wine  merchant's  use.  It  seems  most  natural  to  regard  this  as  a 
warranty:  still,  so  far  as  it  related  to  anything  already  done,  it 
might  be  regarded  as  a  positive  statement  of  fact  "  You  will  find  the 
cellars  dry,*'  or  any  speech  to  that  effect,  might  mean  either:  '^I 
undertake  to  make  the  cellars  dry,''  or :  "  That  has  been  done  which 
is  known  by  competent  experience  to  be  sufficient  to  ensure  dryness." 
The  line  between  warranty  and  estoppel  is  here  a  fine  one,  and  pos- 
sibly not  worth  drawing,  but  still  it  is  possible  to  draw  it :  and  when 
Lord  Cairns  said  "I  quite  agree  that  this  representation  is  not  a 
guarantie,"  he  may  have  meant  that  he  preferred  to  regard  it  as  a 
statement  of  fact  operative  by  way  of  estoppel.  There  certainly  does 
run  through  these  cases,  however,  the  idea  that  specific  performance 
is  so  far  a  discretionary  remedy  that  it  may  be  referred  to  a  party 
seeking  it  on  grounds  which  do  not  affect  his  legal  rights  under  the 
contract.  But  it  seems  a  tenable  position  that  equity  judges  have 
taken  a  needlessly  narrow  view  of  what  is  a  binding  agreement  on  the 
principles  of  the  common  law  (c).  In  fact  agreements  collateral  to 
leases,  and  not  in  writing,  have  of  late  years  been  enforced  without 
doubt  In  the  last  case,  which  was  in  1875  (d),  the  lessor's  under- 
taking was  to  repair  and  furnish  the  house  demised.  In  all  of 
them  the  facts  appear  undistinguishable  in  their  character  from  those 
which  have  been  treated  in  the  Court  of  Chancery  as  establishing  a 
right  to  relief  on  the  ground  of  "representation." 

There  remains  a  class  of  cases  in  equity  in  which  it  has  been  held  Cases 
that  a  statement  made  to  a  person  intended  to  act  upon  it  by  one  who  ^here  false 
knows  it  to  be  false,  or  is  recklessly  ignorant  whether  it  is  true  or  jJonlrives 


(a)  Peacock  ▼.  Penton,  II  Beav. 
355. 

(6)  L.  R.  6  H.  L.  414. 

(e)  It  would  be  curious  to  know 
in  wh«t  proportion  of  cases  under 
the  old  practice  a  party  left  by  the 
Court  of  ChAnoeiy,a8  the  phrase  was, 
to  make  what  he  could  of  it  at  law, 
derived  substantial  or  any  profit- 
from  that  liberty. 

{d)  AngtHv,  Dukfjh,  R.  10  Q.  B. 


174.  The  others  are  Moryau  v.  Gr^- 
>?tA,L.R6£x.70;  Enkinev^Adean^ 
8  Ch.  756.  The  ground  taken  as  to 
the  Statute  of  Frauds  is  that  the 
collateral  agreement  is  not  a  *' con- 
tract or  sale  of  lands,"  Ac :  the  ef- 
fect of  the  Statute  being  as  it  were 
exhausted  by  the  principal  contract ; 
with  which  the  collateral  one  mnnt 
of  course  be  consistent. 
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as  wrong,  a  false,  may  create  in  the  person  who  acts  on  it  to  his  injury  a  suhstan- 

■?^*^*^^®  tive  right  to  compensation.     Here  the  statement  is  a  wrong,  and  the 

actioD.        remedy  is  precisely  analogous  to,  and  before  the  Judicature  Acts  was 

concurrent  with,  that  which  was  given  at  law  by  the  action  of  deceit, 

or  action  on  the  case  in  the  nature  of  an  action  of  deceit  {a).    It  will 

be  sufficient  to  give  references  to  a  few  of  the  decisions  (b). 

A  rule  established  by  some  of  these,  of  which  Slim  v.  Groucher  (h) 
is  an  instance,  is  that  a  man  in  whose  peculiar  knowledge  a  fact  mast 
have  been  cannot  be  heard  to  say  that  when  he  afterwards  positively 
asserted  the  contrary  of  the  &ct  he  had  forgotten  the  true  state  of 
things.  Whether  courts  of  common  law  would  have  refused  to 
admit  this  rule,  or  whether,  even  if  not  affirming  it  as  a  rule  of  law, 
they  would  not  have  acted  on  it  in  practice  as  a  rule  of  evidence,  is 
now  a  question  of  no  importance  (c). 

It  is  worth  remark  that  not  unfrequently  a  difficulty  occurs  in 
drawing  the  line  between  contract  or  warranty  and  fraud,  as  we  have 
already  seen  that  there  does  between  contract  and  estoppel.  **  Most 
of  the  cases  .  .  .  when  looked  at,  if  they  do  not  absolutely 
amount  to  contract,  come  uncommonly  near  it  ...  If  you 
choose  to  say,  and  say  without  inquiry,  *  I  warrant  that,'  that  is  a 
contract.  If  you  say  '  I  know  it,'  and  if  you  say  that  in  order  to  save 
the  trouble  of  inquiring,  that  is  a  false  representation — you  are  saying 
what  is  false  to  induce  them  to  act  upon  it  '*  (d).  Cases  are  indeed 
quite  possible  in  which  the  legal  effect  of  the  facts  may  equally  be 
considered  as  w^arranty,  estoppel,  or  duty  ex  ddicto.  And  since  equity 
judges,  dealing  with  facts  and  law  together,  were  not  bound  to  dis- 
tinguish with  precision,  and  often  did  not  distinguish,  on  which  of 
two  or  more  possible  grounds  they  rested  their  decisions,  it  is  not 
surprising  that  a  good  deal  of  ambiguity  has  gathered  round  the 
subjects  discussed  in  this  note. 


(a)  ''  It  is  precisely  analogous  to 
the  common  law  action  for  deceit** ; 
Lord  Chelmsford,  L.  XL  6  H.  L.  at 
p.  890.  '*  It  is  in  the  nature  of  an 
action  or  proceeding  ex  ddicto " : 
Lord  Cairns,  ibid,  at  p.  402. 

(6)  Evana  y.  Bicl-nOl  (1801),  6 
Yes.  174  (where  Lord  £ldon  com- 
ments at  large  on  the  danger  of 
similar  actions  in  courts  of  law,  the 
defendant  being  then  unable  in 
those  courts  to  give  evidence) ;  Slim 
V.  Croucher  (1860),  1  D.  F.  J.  618 
(where,  as  to  the  concurrent  juris- 
diction, see  per  Lord  Campbell  at 


p.  528  :  but  the  case  might  also  be 
considered  as  one  of  estoppd,  see 
per  Lord  Selbome,  5  App.  Ca.  at 
p  935) ;  Peek  v.  Oumey,  L.  B.  6 
H.  L.  877  (1878). 

(c)  Lord  Chelmsford  seems  to 
have  thought  the  equitable  remedy 
was  more  extensive  than  the  legal 
(L.  R.  6  I]^  L.  390):  but  in  the 
case  of  Shm  v.  Croucher  Lord 
Campbell  recognized  no  distinction. 

{d)  Lord  Blackburn.  Brownlie  v. 
Campbell  (Sc.)  5  App.  Ca.  at  p.  952 : 
the  whole  passage  should  be  studio 
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Note  M.  (p.  495.) 

Indian  Cantrad  Act  on  Frauds  etc.  (a). 

10.  AH  agreements  are  contracts  (6)  if  they  are  made  bj  the  free  Indian 
consent  of  parties  competent  to  contract,  for  a  lawful  consideration  9°?*™*^ 
and  with  a  lawful  object,  and  are  not  hereby  expressly  declared  to  be  ytwA  &c. 
void 

13.  Two  or  more  persons  are  said  to  consent  when  they  agree  upon 

the  same  thing  in  the  same  sense. 

14.  Consent  is  said  to  be  free  when  it  is  not  caused  by 

(1)  coercion,  as  defined  in  section  fifteen,  or 

(2)  undue  influence,  as  defined  in  section  sixteen,  or 

(3)  fraud,  as  defined  in  section  seventeen,  or 

(4)  misrepresentation,  as  defined  in  section  eighteen,  or 

(5)  mistake,  subject  to  the  provisions  of  sections  twenty, 

twenty-one,  and  twenty-two. 

Consent  is  said  to  be  so  caused  when  it  would  not  have  been  given 
but  for  the  existence  of  such  coercion,  undue  influence,  fraud,  mis- 
representation, or  mistake. 

15.  Coercion  is  the  committing,  or  threatening  to  commit,  any 
act  forbidden  by  the  Indian  Penal  Code,  or  the  unlawful  detaining, 
or  threatening  to  detain,  any  property  to  the  prejudice  of  any  person 
whatever,  with  the  intention  of  causing  any  person  to  enter  into  an 
agreement. 

Explanation. — It  is  immaterial  whether  the  Indian  Penal  Code  is 
or  is  not  in  force  in  the  place  where  the  coercion  is  employed. 

[This  goes  far  beyond  English  law,  for  it  does  not  require  that  the 
coercion  should  be  exercised  by  or  even  known  to  the  other  party, 
nor  that  the  person  coerced  should  be  the  party  whose  consent  is  to 
be  obtained,  or  in  any  way  related  to  him.] 
16.  Undue  inflaence  is  said  to  be  employed  in  the  following  cases : — 

(1)  When  a  person  in  whom  confidence  is  reposed  by 
another,  or  who  holds  a  real  or  apparent  authority 
over  that  other,  makes  use  of  such  confidence  or 
authority  for  the  purpose  of  obtaining  an  advantage 
over  that  other,  which,  but  for  such  confidence  or 
authority,  he  could  not  have  obtained ; 

(2)  When  a  person  whose  mind  is  enfeebled  by  old  age, 
illness,  or  mental  or  bodily  distress,  is  so  treated  as 

(a)   The    illustrations    are    here  (6)  See  the   definitions  In  s.   2, 

omitted. '  Some  of  them  have  been       note  A.,  p.  648  above, 
already  cited  in  the  text. 
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to  make  him  conBent  to  that  to  which,  but  for  snch 

treatment,  he  would  not  have  consented,  although 

such  treatment  may  not  amount  to  coercion. 

Fraud  means  and  includes  any  of  the  following  acts  committed  bj 

a  party  to  a  contract  or  with  his  connivance,  or  by  his  agent,  with 

intent  to  deceive  another  party  thereto  or  his  agent,  or  to  induce 

him  to  enter  into  the  contract : — 

(1 )  The  suggestion,  as  a  fact,  of  that  which  is  not  true, 
by  one  who  does  not  believe  it  to  be  true ; 

(2)  The  active  concealment  of  a  fact  by  one  having 
knowledge  or  belief  of  the  fact ; 

(3)  A  promise  made  without  any  intention  of  perform- 
ing it; 

(4)  Any  other  act  fitted  to  deceive ; 

(5)  Any  such  act  or  omission  as  the  law  specially 
declares  to  be  fraudulent. 

Explanation. — Mere  silence  as  to  facts  likely  to  affect  the  willing- 
ness of  a  person  to  enter  into  a  contract  is  not  fraud,  unless  the  cir- 
cumstances of  the  case  are  such  that,  regard  being  had  to  them,  it  is 
the  duty  of  the  person  keeping  silence  to  speak,  or  unless  his  silence 
is  in  itself  equivalent  to  speech. 

18.  Misrepresentation  means  and  includes — 

(1)  the  positive  assertion,  in  a  manner  not  warranted 
by  the  information  of  the  person  making  it,  of  that 
which  is  not  true,  though  he  believes  it  to  be  true ; 

(2)  any  breach  of  duty  which,  without  an  intent  to 
deceive,  gains  an  advantage  to  the  person  commit- 
ting it^  or  any  one  claiming  under  him,  by  mis- 
leading another  to  his  prejudice,  or  to  the  pre- 
judice of  any  one  claiming  under  him ; 

(3)  causing,  however  innocently,  a  party  to  an  agree- 
ment to  make  a  mistake  as  to  the  substance  of  the 
thing  which  is  the  subject  of  the  agreement. 

[Sub-s.  (2)  seems  hardly  in  place  here.  The  framers  of  the 
di-aft  Civil  Code  of  New  York,  from  which  it  is  taken  (§  758),  appear 
to  have  generalized  from  BuUcley  v.  JVUford,  2  CI.  &  F.  102.  That 
case,  however,  proceeds  rather  on  the  special  duty  of  an  agent,  see 
p.  263  above ;  and  the  rcUio  decidendi  is  expressly  that  a  professional 
agent  shall  not  take  advantage  of  his  own  ignorance.  There  was 
also  evidence  and  a  finding  of  actual  fraud.] 

19.  When  consent  to  an  agreement  is  caused  by  coercion,  undue 

influence,  fraud  or  misrepresentation,  the  agreement  is  a 
contract  voidable  at  the  option  of  the  party  whose  consent 
was  so  caused. 
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A  party  to  a  contract,  whose  consent  was  caused  by  fraud 
or  misrepresentation,  may,  if  he  thinks  fit,  insist  that  the 
contract  shall  be  performed,  and  that  he  shall  be  put  in 
the  position  in  which  he  would  have  been  if  the  repre- 
sentations made  had  been  trae. 
Exception, — If  such  consent  was  caused  by  misrepresentatioD,  or 
by  silence  fraudulent  within  the  meaning  of  section  seventeen,  the 
contract,  nevertheless,  is  not  voidable,  if  the  party  whose  consent 
was  so  caused  had  the  means  of  discovering  the  truth  with  ordinary 
diligence. 

ExplanoUion, — A  fraud  or  misrepresentation  which  did  not  cause 
the  consent  to  a  contract  of  the  party  on  whom  such  fraud  was  prac- 
tised, or  to  whom  such  misrepresentation  was  made,  doea  not  render 
a  contract  voidable. 

20.  Where  both  parties  to  an  agreement  are  under  a  mistake  as  to  a 

matter  of  fact  essential  to  the  agreement,  the  agreement  is 

void. 

Explanation. — An  erroneous  opinion  as  to  the  value  of  the  thing 

which  forms  the  subject-matter  of  the  agreement  is  not  be  deemed 

a  mistake  as  to  a  matter  of  fact. 

21.  A  contract  is  not  voidable  because  it  was  caused  by  a  mistake 
as  to  any  law  in  force  in  British  India ;  but  a  mistake  as  to  a  law 
not  in  force  in  British  India  has  the  same  effect  as  a  mistake  of  fact. 

22.  A  contract  is  not  voidable  merely  because  it  was  caused  by  one 
of  the  parties  to  it  being  under  a  mistake  as  to  a  matter  of  fact. 

Nothing  is  said  as  to  the  time  within  which  a  voidable  contract 
must  be  rescinded ;  the  obligation  to  restore  any  advantage  received 
under  the  contract  is  declared  in  ss.  64,  65 ;  but  it  does  not  appear 
what  is  to  happen  if  restitution  is  impossible ;  as  to  goods  obtained 
under  a  voidable  contract,  the  title  of  ^  a  third  person  who  before 
the  contract  is  rescinded  buys  them  in  good  faith  of  the  person  in 
possession "  is  secured  by  s.  108,  exception  3, ''  unless  the  circum- 
stances which  render  the  contract  voidable  amounted  to  an  offence 
committed  by  the  person  in  possession  or  those  whom  he  represents,** 
a  limitation  which  appears  to  be  new ;  but  no  general  principle  is 
laid  down  as  to  rights  of  third  persons  intervening.  S.  66  provides 
that  **  the  rescission  of  a  voidable  contract  may  be  communicated  or 
revoked  in  the  same  manner,  and  subject  to  the  same  rules,  as  apply 
to  the  communication  or  revocation  of  a  proposal." 
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Note  N.  (p.  591.) 

Fortign  laws  on  undue  influence  and  allied  tubjects. 

French  French  jurisprudence  has  sometimes  been  cited  in  our  Courts  as 

authorities  affording  useful  analogies  in  cases  where  it  was  sought  to  set  aside 
volution.  ^^  ^^  ^^^  ground  of  undue  influence,  especially  spiritual  influence. 
((Euvres  d'Aguesseau,  1.  284,  5.  514,  ed.  1819;  Lyon  v.  Home,  6  £q. 
571.)  Without  denying  the  instructiveness  of  the  comparison,  it 
may  be  pointed  out  that  these  French  cases  proceeded  on  lather 
different  grounds.  Charitable  bequests  in  general  were  unfavourably 
looked  on  as  being ''inofficious"  towards  the  natural  successors.  This 
principle  is  strongly  brought  out  by  D'Aguesseau  in  the  case  of  the 
Beligieuiesdu  Saint'Sacrement  ((Euvres,  voL  1.  p.  295): — 

^  Ces  dispositions  universelles,  contraires  aux  droits  du  sang  et  de 
la  nature,  qui  tendent  k  frustrer  les  h^ritiers  d'une  succession  legitime, 
sont  en  elles-mSmes  peu  favorables ;  non  que  ce  seul  moyen  soit  pent- 
dtre  suffisant  pour  an^ntir  un  tel  legs  :  mais  lorsqu  il  est  soutenu 
par  les  circonstances  du  fait  .  ,  .  lorsque  la  donation  est  immense, 
qu*elle  est  excessive,  qu'elle  renferme  toute  la  succession  .  .  .  dans 
toutes  ces  circonstances  la  justice  s'est  toujours  ^lev6e  contre  ces  actes 
odieux ;  elle  a  pris  les  h^ritiers  sous  sa  protection ;  elle  a  cass^  ces 
donations  inofficieuses,  excessives  et  contraires  h  Futility  publique." 

In  modem  French  practice  a  will  may  be  set  aside  for  captation  or 
euggestion.  But,  as  with  us,  the  burden  of  proof  is  on  the  objector 
to  show  that  the  testator's  will  was  not  free,  and  something  amounting 
to  fraudulent  practice  must  be  proved.  ''  La  suggestion  ne  saurait 
6tre  s6par6e,''  says  Troplong,  "  d*un  dol  subversif  de  la  libre  volonte 
du  testateur  ...  On  a  toujours  6te  tr^difiicile  en  France  k 
admettre  la  preuve  de  1a  suggestion  et  de  Is  captation."  (Droit  civil 
expliqu6,  Des  donations  entre-vifs  et  des  testaments,  art  492.) 

On  the  other  hand  the  Code  Civil  (art.  907,  909-911)  contains 
express  and  severe  restrictions  on  dispositions  by  wards  in  favour  of 
their  guardians,  and  by  persons  in  their  last  illness  in  favour  of  their 
medical  or  spiritual  advisers.  These  apply  alike  to  wills  and  to  gifts 
inter  vivos, 

Coutinen-       The  Continental  enactments  as  to  the  effect  of  inadequacy  of  con- 

tal  law  as    gideration  on  a  sale  are  derived  from  the  rule  of  Roman  law,  namely 

under-        ^^^  ^  ^^^  ^^^  ^^^  than  half  the  true  value  may  be  set  aside  iu  favour 

value.  of  the  seller  unless  the  purchaser  elects  to  make  up  the  deficiency  in 

Civil  law.    the  purchase-money :  Cod.  4.  44.  de  resc.  vend.  2.    "  Rem  maioria 

pretii  si  tu  vel  pater  tuus  minoris  pretii  distraxerit,  humanimi  est  ut 

vel  pretium  te  restituente  emptoribus  fundum  venditum  recipias,  vel, 

si  emptor  elegerit,  quod  deest  iusto  pretio  recipias.     Minus  autem 

pretium  esse  videtur,  si  nee  dimidia  pars  veri  pretii  soluta  sit"    A 
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lefts  undervalue  was  not  of  itself  a  sufficient  ground :  C.  eod.  tit.  8, 
15.    The  old  French  law  adhered  to  this  rule :  Pothier,  Obi.  §  33. 
'*  On  estime  commun^ment  Snorme  la  l^ion  qui  excMe  la  moiti^  du  old  French 
juste  prix,"  id,  Contr.  de  Vente,  §  330,  sqq.     Pothier  however  goes  on  law. 
to  say  that  this  does  not  apply  to  sales  of  reversionary  interests 
(contrat  de  vente  de  droits  successifs)  nor  to  other  speculative  con- 
tracts (contrats  aleatoires),  on  account  of  the  difficulty  of  fixing  the 
true  value ;  nor  to  sales  of  moveable  property :  cp.  id,  de  Vente,  §  341. 
Thus  the  rule  and  the  exception,  as  touching  immoveable  property, 
were  just  the  reverse  of  our  own  law  as  it  stood  before  1868.    The  Oode  Civil, 
modem  French  code  fixes  the  undervalue  for  which  a  sale  (of  immove- 
able property  only)  may  be  set  aside  at  7-12th8.    It  adds  this  import- 
ant limitation,  that  a  general  presumption  of  undervalue  must  be 
raised  by  the  circumstances  alleged  on  behalf  of  the  seller  before 
evidence  of  the  actual  existence  and  amount  of  the  inadequacy  can  be 
admitted.    There  are  also  certain  precautions  as  to  the  kind  of  proof 
to  be  allowed.    If  undervalue  to  the  prescribed  extent  is  established 
the  buyer  has  the  option  of  submitting  to  a  rescission  of  the  sale  or 
paying  up  the  difference.     (Code  Civ.  1674-1685.)    Nothing  ie  said 
about  sales  of  reversionary  interests,  but  it  has  been  decided  in  accord- 
ance with  the  older  law  that  the  section  does  not  apply  to  them : 
Codes  Annot^,  1.  798.     "  Ne  sont  pas  sujettes  k  la  rescision  pour 
l^on  les  ventes  suivantes    .    .     .     [intei'  alia]    La  vente  de  droits 
Buccessife,  encore  qu'elle  soit  faite  k  un  etranger."    And  the  provision 
applies  in  favour  of  the  seller  only  (art.  1683).    Any  waiver  of  the 
seller^s  possible  rights  on  this  score,  however  express,  is  inoperative 
(1674).     There  are  exceptional  provisions  for  the  case  of  ''  partage 
fait  par  Tascendant"  (1079)  and  in  favour  of  minors  (1305,  sqq.) 

The  provisions  of  the  Italian  Code  are  in  substance  the  same  as  Italian 
those  of  the  Code  Napoleon  (Codice  Civile,  1529-1537).  Code. 

The  provisions  of  the  Prussian  Code — Allgem.  Landrecht,  part  I.  Prussian 
Tit.  II.  §§  58,  59  (**  Von  der  Verletzung  Uber  die  Halfte")— are  Code, 
substantially  as  follows. 

The  objection  that  the  purchase-money  is  disproportionate  to  the 
value  of  the  thing  sold  does  not  of  itself  suffice  to  avoid  the  contract 

"But  if  the  disproportion  is  so  great  that  the  purchase-money 
exceeds  double  the  value  of  the  thing  sold,  then  this  raises  a  legal 
presumption  (rechtliche  Vermuthung),  of  which  the  buyer  may  take 
advantage,  of  an  error  such  as  to  avoid  the  contract." 

The  buyer  may  by  his  contract  waive  the  benefit  of  these  pro- 
visions (§  65) ;  and  the  seller  cannot  in  any  case  dispute  the  contract 
on  the  ground  of  undervalae. 

The  reason  of  this  appears  to  be  that  the  judicial  presumption  is 
not  of  fraud,  but  of  error,  and  that  the  vendor  cannot  be  presumed  to 
be  in  error  as  to  the  value  of  his  own  property. 
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The  Austrian  Code  (§§  934,  935),  following  the  extended  interpre- 
tation of  the  Roman  rule  sanctioned  by  the  prevailing  modern 
opinion  in  Germany,  see  Vangerow,  Pand.   §  611   (3.326),  enacts 
that  inadequacy  of  consideration  to  the  extent  of  more  than  one-half 
in  any  bilateral  contract  gives  the  party  injured  a  right  to  call  upon 
the  other  to  make  up  the  deficiency  or  rescind  the  contract  at  that 
other's  option.    This  right  may  be  waived  beforehand,  and  the  rule 
does  not  apply  to  judicial  sales  by  auction. 

Thus  the  French  Code  follows  the  rule  of  the  Roman  law,  giving 
the  remedy  to  the  seller  only,  but  adds  a  qualifying  rule  of  evidence 
which  limits  the  remedy  to  cases  where  there  is  some  ground  of  sus- 
picion besides  the  undervalue  itself.  The  Prussian  Code  reverses  the 
civil  law  by  giving  the  remedy  only  to  the  buyer,  and  the  Austrian 
Code  extends  it  to  both  parties,  and  to  every  kind  of  contract  for 
valuable  consideration.  These  discrepancies  seem  to  favour  the  con- 
clusion that  the  course  our  own  law  has  always  taken  with  respect 
to  property  in  possession,  and  now  takes  (since  the  Act  31  Vict  c.  4) 
with  respect  to  property  in  reversion,  is  on  the  whole  the  wisest. 
It  is  worth  while  to  observe  that  the  recent  Civil  Code  of  Lower 
Canada  has  altered  the  law  of  that  province  in  the  same  direction, 
and  declares  without  exception  that  persons  of  full  age  ''are  not 
entitled  to  relief  from  their  contracts  for  cause  of  lesion  only"  (§1012). 
On  the  other  hand  the  question  was  considered  in  framing  the  Italian 
Code,  and  the  rule  of  the  civil  law  was  deliberately  adhered  to. 
(Mazzoni,  Diritto  Civile  Italiano,  3.357.) 

The  different  enactments  we  have  mentioned  may  be  thus  re- 
capitulated : — 


Nature  of 
Moveable  or 
immoyeable. 


|nx>perty. 
In  poueflsion 
or  reyeraion. 


Eogliflh  Law.    No  distinction. 


French  Code 
and  decisions 
thereon  (f  ol- 
lowed  by 
Italian  Code). 


Immoveable 
only. 


Extent  of 

inadequacy 

of  oonsideTa- 

Cion  giving 

right  of  re- 

aciflsion. 

In  poflseeiion.         None. 

In  reversion.    (Before  1868) 

Any. 
(Since  1868) 
None. 
7-12th8 
(coupled  with 
circumstances 
of  presump- 
tion). 
Jn  reversion.  None. 


To  which 
party. 


Seller. 


In  possession. 


Seller. 


PrusKian  Code. 
Austrian  Code. 


No  distinction. 
No  distinction. 


Over  1-2. 
Over  1-2. 


Buyer. 
Either  party 
in  any  con- 
tract  for 
valuable 
considera- 
tion. 
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ACCEPTANCE  : 

of  proposali  general  bat  not  univenal  form  of  agreement,  6 

express  or  tacit,  9 

by  performing  conditions  of  proposal,  12 

double,  of  same  proposal,  28 

mnst  be  oonmmnioated,  80 

when  the  contract  is  made  by  correspondence :   difficulties  of  the 

subject,  31 
theories  in  English  authorities,  82 
by  post,  effectual  though  never  delivered,  35 
will  not  relate  back  to  date  of  proposal,  86 
must  be  unqualified,  37 
examples  of  insufficient  acceptance,  38 

of  sufficient  acceptance,  39 
with  immaterial  or  ambiguous  addition,  39 
by  conduct  as  well  as  by  words,  must  be  certain,  45 
by  receiving  document  with  special  conditions,  45 
of  misunderstood  proposal,  effect  of,  446,  449 

ACCIDENT : 

destroying  subject  matter  of  contract,  effect  of,  378,  383 

ACCOUNT  :  action  of,  158 

ACKNOWLEDGMENT : 

of  debt  barred  by  Statute  of  Limitation,  613 
[See  Limitation.) 

ACQUIESCENCE  : 

cannot  exist  without  knowledge,  414 
as  a  bar  to  rescinding  contract,  559 
lapse  of  time  as  evidence  of,  560,  561 
in  cases  of  undue  influence,  607 
may  work  estoppel  in  equity,  624 
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"  ACT  OF  GOD  "  : 

meaning  of  :  no  general  definition  poanble,  381 

* 

ADVERTISEMENT :  contract  by,  12,  aqq. 

snch  oontractB  not  exempt  from  Statute  of  Frauds,  22 

AGENCY :  general  theory  of,  49,  212 

acquisition  of  rights  and  duties  through,  107 

positions  of  actual  or  professed  agent  as  regards  principal,  107 

contracts  made  by  agents,  107,  tqq, 

contract  by  authorized  agent  known  to  be  such,  108 

effect  of  death  of  principal  on  subsequent  contracts  of  agent  before 

notice,  108 
when  agent  is  personaUy  Kable,  109 
how  agent's  liability  may  be  excluded  or  limited  when  he  contracts 

in  his  own  name,  110 
contract  by  authorized  agent,  but  not  known  to  be  such,  111 
rights  of  undisclosed  prindpal.  111 
rights  of  other  contracting  party,  112 
election  to  sue  principal  or  agent,  118 
position  of  professed  agent  who  has  no  authority :  where  a  responsible 

principal  is  named,  115 
where  no  responsible  principal  is  named,  118 
when  professed  agent  may  disclose  himself  as  real  principal,  120 
sub-agent  appointed  without  authority  is  not  agent  of  prindpal,  440 

AGENT  :  authority  of,  its  constitution  and  end,  107 

knowledge  of,  is  knowledge  of  principal,  109,  113 

must  not  deal  secretly  on  his  own  account  in  business  of  agency,  261 

must  not  sell  to  or  buy  from  himself,  262 

must  not  profit  by  his  own  negb'genoe,  263 

must  account  to  principal  notwithstanding  collateral  illegality  in  the 

transaction,  850 
statements  of,  how  far  binding  on  principal,  542 
always  liable  for  his  own  wrong,  545 

AGREEMENT : 
defined,  1 
void,  what,  1,  7 
consent  how  expressed,  1 
analysis  of,  as  accepted  proposal,  4 

{See  AocEPTANCB,  Proposal.) 
no  contract  unless  the  terms  are  certain,  42 
no  contract  where  the  promise  is  illusory,  43 

of  Lunatic  not  so  found  by  inquisition  (which  »ee)  not  Toid  but 
voidable,  103 

Unlawful  [which  see),  Ch.  VI. 
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AGREEMENT— <»»i<tnti«i 

unlawful,  the  different  claases  of,  250 
contrary  to  positive  law,  252,  tqq. 
to  commit  offence,  etc,  253 
wrongful  as  against  third  persona^  255 
illegal  by  statute,  268,  678 
immoral,  277 
against  PuBUO  Folict  [which  tee),  288 

See  aUo  Champebtt.    Mabriaob.    Restbaikt  of  Tjuldk 
Impossible,  366,  tqq. 

See  Imfossiblb  Aobeembnts. 
conditions  affecting  validity  of  consent,  405 

{See  Mibtakb,  &c.) 
where  there  may  be  an  apparent,  but  no  real  consent  and  no  con- 
tract, 426 
election  to  adopt,  where  originally  void,  465 
operation  of  document  as,  may  be  conditional,  472 
parol  addition  to  or  variation  in  terms  of-~effect  as  regards  specific 

performance,  482 
informal,  how  affected  by  Statute  of  Frauds,  167,  tqq. 

execution  of,  may  be  good  consideration  or  accord  and 

satisfaction,  622 
effect  of  part  performance,  623 

ante-nuptial,  how  far  made  binding  by  post-nuptial  settle- 
ment, 625 
Savigny's  definition  of,  considered,  647 

AGREEMENTS  OF  IMPERFECT  OBLIGATION : 
their  nature  and  effects,  609,  i^ 

conflict  between  lex  fori  and  lex  corUradut,  615,  618,  637 
general  results  as  to,  645 

ALIEN,  wife  of,  when  she  can  contract  tsfeme  sole,  81 

enemies,  disabled  from  suing  here  but  not  from  contracting,  106 

APOTHECARIES : 

cannot  recover  charges  unless  properly  qualified  at  time  of  services, 
635,  636 

ARBITRATION : 

agreements  for  reference,  now  practically  enforceable,  308 
right  of  action  may  be  conditional  on  award,  809 

ARBITRATOR : 

can  recover  remuneration  on  express  contract,  638 

ARTIFICIAL  PERSON : 
nature  of,  122 
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ARTIFICIAL  PERSON- «>ii^mi«rf. 

pArtnenbipi  and  other  bodies  treated  as,  by  ciutom  though  not  hj 

law,  123 
■eparate  estate  of  married  woman,  analogous  to,  91 
Andiee  Cokpobation. 

ASSIGNMENT:  of  Contract  (texAicA  see),  224,  tqq. 

ASSUMPSIT : 

action  of,  its  introduction,  154 

ATTORNEYS  AND  SOLICITORS.    See  Solicitob. 

AUCTION  :  sale  by,  formation  of  contract  in,  13 
where  sale  without  reserve,  15 
employment  of  puffers  at,  493 
effect  of  misleading  particulars  at,  516 

AWARD : 

whether  stranger  can  be  bound  by,  210 

mistake  in,  can  be  rectified  only  by  the  Court,  419 

BANKRUPTCY : 

loan  obtained  by  infant  under  pretence  of  full  age,  provable  in,  77 
anomalous  effects  of,  on  contractual  rights,  214 
secret  agreements  with  particular  creditors  void,  256 
laws,  attempts  to  evade,  272 

BARRISTER : 

fees  of,  for  advocacy  not  recoverable  from  client^  638 

for  non-litigious  business,  ^u.,  639 

fees  paid  by  client  to  solicitor,  whether  recoverable  by  counsel,  640 

judicial  notice  of  counsel's  fees  in  taxing  costs,  641 

BILL  OF  EXCHANGE : 

infant's,  not  void  but  voidable,  57 
is  not  an  equitable  assignment^  96,  ». 

And  see  Negotiable  Ikbtrumbrts. 

BILL  OF  LADING : 

transfer  of  contract  by  indorsement  of,  241 

is  not  properly  negotiable,  244 

effect  of  misdescription  of  goods  in,  506 

BOND: 

of  infant,  voidable,  not  void,  52 

with  unlawful  condition,  void,  345 

is  absolute  if  the  condition  is  impossible  at  the  time,  but  discbarged 

if  it  subsequently  becomes  impossible,  402 
with  alternative  conditions,  where  one  impossible,  408 
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CANADA  (LOWER),  avU  Code  of,  181,  700 

CANCELLATION : 

of  inatniments  bj  conrta  of  equity,  564 

•'  CATCHING  BARGAINS  "  : 
rules  of  equity  m  to,  597 
what  are  marlu  of,  598 
on  what  terms  borrower  relieved,  600 

CA  USA  : 

in  Roman  law  of  contract,  147 

its  relation  to  cause  in  modern  French  and  consideration  in  English 
law,  180 

CHAMPERTY : 

definition  of,  310 

what  amounts  to,  812 

bargains  to  find  means  for  litigation  and  share  property  recovered, 

S18 
solicitor  cannot  purchase  subject-matter  of  the  suit  from  his  client, 

814 
purchase  of  subject  matter  of  litigation,  not  in  itself  unlawful,  815 
statute  of  Henry  VIII.  against,  317 
proceedings  in  lunacy  exceptional,  819 
not  justified  by  kinship,  320 
whether  rules  against  apply  to  agreements  made  abroad,  861 

CHILDREN : 

right  of,  to  enforce  provisions  for  their  benefit  in  settlements,  216 
custody  of,  agreements  as  to,  820 

CHOSE  IN  ACTION : 

why  formerly  not  assignable,  224 
early  authorities  on  assignment  of,  674 

CIVIL  DEATH : 

meaning  of,  80^  81,  n. 

wife  of  person  civilly  dead  can  sue  alone,  80 

COERCION : 

money  paid  under,  recoverable  though  the  transaction  otherwise 

unlawful,  358 
and  though  circumstances  do  not  amount  to  duress,  567 

COMPANIES  ACT,  1862 : 

company  under,  cannot  bind  itself  by  contract  for  purposes-foreign 
to  the  memorandum  of  association,  189,  672 

Z  Z 
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COMPANY: 

general' powers  of  incorporated,  182 

limited  by  special  purpose  of  incorporation,  ld2|  136 

has  prima  facie  power  to  mortgage  its  property,  664 

powers  of  directors,  &c.,  limited  by  principles  of  partnership^  133 

rights  of  diannting  shareholders,  134 

how  far  third  persons  are  bound  to  know  limits  of  directora'  aa- 

thority,  134,  667 
ratification  of  iiregnlar  transactions  by  assent  of  shareholden,  669 
under  Act  of  1862,  incapable  of  contracting  for  puipoees  not  within 

memorandmn  of  association,  139,  672 
when  bound  by  negotiable  instruments,  139, 141 

And  tet  Ck)BPORA^TiON.   ' 
when  bound  in  equity  by  promoters'  agreements,  209 
unincorporated,  power  of  to  sue  by  public  officer,  216 
purchase  of  shares  in  order  to  sue  oompaoy  or  directors  at  one's  own 

risk  is  not  maintenance^  316 
contract  to  take  shares  in  not  void,  but  only  voidable  on  ground  of 

error,  &c.,  443 
sale  of  shares  in,  avoided  by  petition  for  winding-up  unknown  to 

parties,  456 
duty  of  directors,  &a,  to  state  facts  truly  in  prospectus,  521 
duty  of  promoters  to  make  full  disclosure,  522 
transfer  of  shares  invalid  when  directors'  consent  obtained  by  fraud, 

532 
when  bound  by  statements  of  directors,  &c.,  544 
statements  of  prospectus  addressed  only  to  original  shareholders,  546 
repudiation  of  shares  in,  when  too  late,  447,  554,  558 
(winding  up  of)  secret  agreement  to  delay  proceedings  void,  307 

COMPENSATION  : 

for  misdescription  on  sale  of  land,  510 
Set  Spkcifio  Pebfobmahce. 

COMPROMISE : 

consideration  for,  199 
of  criminal  proceedings  when  lawful,  306 
of  civil  proceedings,  void  when  improperly  procured,  307 
cannot  be  set  aside  for  mistake  or  oversight  as  to  particular  points  of 
law,  422 

CONDITIONS : 

special,  on  ticket,  &c.,  how  far  binding  on  party  taking  the  docu- 
ment, 45 
in  restraint  of  marriage,  325 

to  be  performed  by  stranger,  must  be  performed  at  obligor's  peril, 
372 
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CONDITIONS— -con^tntted. 

impossible  or  necessary,  399 
treatment  of  impossible  conditions  in  bonds,  401 
alternative  conditions  where  one  becomes  impossible,  403 
representations  amoonting  to,  their  nature  and  effect,  499,  501 

CONDITIONS  OF  SALE : 

effect  of,  on  right  to  compensation,  511,  513 

CONFIRMATION  : 

of  infant's  marriage  settlement,  57 
And  Bee  Acquiiscencs. 

CONFLICT  OP  LAWS : 

as  to  lawfulness  of  agreement,  355,  »qq. 

how  far  foreign  law  will  be  admitted  to  decide  lawfulness  of  agree- 
ment made  abroad,  358 
effect  of  change  of  law,  360 
as  to  existence  of  remedy,  615,  618,  637 

CONSENT : 

for  legal  agreement,  requisites  of,  2 

ways  of  declaring,  4 

to  contract,  conditions  affecting  validity  of,  405 

CONSIDERATION  : 

general  character  of,  8 

the  doctrine  peculiar  to  English  law,  179 

possible  connexion  with  the  cau$a  of  Roman  law,  181 

gradual  formation  of  the  doctrine,  182 

connexion  with  the  learning  of  uses,  184 

points  more  lately  settled  ;  contracts  in  writing,  185 

promises  founded  on  moral  duty,  186 

past  consideration,  187 

adequacy  not  material,  189 

contingent  consideration,  191 

reciprocal  promise  as  consideration,  192 

promise  must  be  enforceable,  193 

how  far  promise  to  perform  existing  duty  can  be  consideration,  194 

how  far  required  for  discharge  of  contracts,  196 

for  variation  of  contracts,  197 

abandonment  or  forbearance  of  rights,  198 

forbearance  must  be  definite  and  of  a  really  disputed  right,  199 

application  of  the  doctrine  in  equity  to  contracts  under  seal,  200 

specific  performance  of  voluntary  agreement  not  granted,  201 

external  evidence  of,  202 

z  z  2 
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CONSIDERATION— «mtmtt<rf. 

illicit  oohabltatioii,  if  futare,  an  wdavful,  ooiudderation  ;  if  past,  no 

oonisideratioii,  279 
for  agreement  for  separation,  288 
for  agreement  in  partial  restraint  of  trade,  sofficient  if  of  acme  value, 

882 
nnlawf  ol,  makes  whole  agreement  void,  888 
failure  of,  the  true  ground  for  reoovering  back  compulsory  payments^ 

568 
inadequacy  of,  as  evidence  of  fraud,  586 
execution  of  informal  agreement  as,  622 
forbearance  to  enforce  racing  debts  in  conventional  forum,  whether 

a  good,  680 

CONSTRUCTION : 

of  contract,  not  altered  by  nustake  of  parties,  417 

rules  of,  oonmion  to  law  and  equity:  general  intent  prevula,  467 

what  is  a  rule  of,  470 

peculiar  rules  of  in  equity,  476,  »qq. 

CONTRACT : 

definition  of,  1,  7 

voidable,  what,  1,  7 

tacit,  distinct  from  quasi-contract,  9 

by  performance  of  conditions  of  pubUc  offer  or  advertisement^  12, 

9gq.f  21 
legal  theory  of  such  contracts,  12 
later  extensions  of  the  doctrine,  14 
difficulties  raised  by  the  modem  cases,  16 
effect  of  Statute  of  Frauds  on  contracts  by  advertiflement,  22 
by  letter,  when  concluded,  84 
conclusion  of,  may  be  poe^ned  until  execution  of  formal  instru> 

ment,  40 
capacity  of  parties  to,  48, 9qq. 

See  Infakts,  Married  Wohkn,  LuiIatio,  Corporation. 
form  oi,14if9qq. 

See  Formal  Contracts. 
procedure  upon,  in  mediseTal  English  law,  151 
consideration  for  discharge  or  variation  of,  196 
persons  affected  by,  203,  9qq. 

parties  must  be  ascertained  at  time  of  contract,  207 
third  persons  not  bound,  208 

third  persons  not  entitled  by  the  contract  itself,  212 
third  person  cannot  sue  at  law  on  contract  made  for  his  benefit,  217 
stranger  cannot  sue  for  damage  by  non-performance  of,  218,  n. 
authorities  in  equity,  219 
attempts  to  enable  a  stranger  to  sue  for  convenience  of  parties,  221 


INDKX.  709 

CONTRACT— conHnued, 

assignment  of  contract,  224 

under  Judicature  Act»  by  rules  of  equity,  or  by  special  statutes,  225, 

226 
rules  of  equitable  assignment :  notice  to  debtor,  226 
what  is  meant  by  assignments  being  subject  to  equities,  229 
assignment   may  be  free  from  equities  by  agreement  of    parties, 

231 
instruments  may  be  made  transferable,  232 
but  not  negotiable  except  by  law  merchant  or  statute,  235 
nature  of,  in  partnership  with  transferable  shares,  239 
in  bill  of  lading,  transferable  by  indorsement,  241,  244 
Unlauful,  Ch.  VI. 

See  AoBiBMEMT,  Unlawful  Aobskmbmts. 
agreement  to  commit  breach  of,  void,  255 
forbidden  by  statute,  678 
malum  prohibitum  and  malum  in  te,  270 
agreement  may  be  not  void  though  forbidden,  275 
to  make  disposition  by  will,  go«d  by  English  law,  826 
unconditional,  not  excused  by  performance  being  in  fact  impossible, 

376 
when  held  conditional  on  performance  being  or  remaining  possible, 

882,  sqq. 
construction  of  certain  exueptians  providing  for  accidents,  889 
dissolution  of  by  subsequent  impossibility  does  not  affect  acquired 

rights,  394 

5ee  iMPossrBLE  Aorekhbnts. 
effect  of,  not  altered  by  mistaken  construction  acted  on  by  party, 

417 
ambiguous,  construction  acted  upon  by  parties  will  be  adopted,  418 
effect  of  including  property  in  by  mistake,  444 
satisfaction  by  stranger,  whether  a  bar  to  subsequent  action  upon, 

438 
personal,  cannot  be  assigned,  440 
in  wri4ng,  cannot  be  varied  by  verbal  agreement,  471 
but  may  be  verbally  waived  in  equity,  qu.  whether  at  law,  472,  n. 
apparent,  where  document  not  meant  to  operate  as,  473 
when  voidable  for  Misbepbesbntation,  (which  see),  499,  8qq, 

A  nd  see  Rescission. 
representations  of  intention,  not  amounting  to,  can  have  no  effect, 

496,  688 
requiring  stamp,  variation  of,  by  subsequent  unstamped  agreement, 

631 


CONVICTkS  : 

diKal)ilitie8  of  sun  to  contracting,  10f> 


n 
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COPYHOLDER : 

infant,  must  pay  fine,  64 

COPYRIGHT : 

assignments  of,  176 

CORPORATION : 

sole  and  aggregate,  123 

can  act  only  by  agent,  125 

cannot  incur  strictly  personal  liabilitieB,  125 

but  may  be  liable  tx  ddicto  for  acts  of  its  agents,  126 

consequences  of  the  distinction  of  it  from  its  existing  members, 
128 

what  is  the  presumption  of  common  law  as  to  general  competence  of, 
180 

powers  of,  how  modified  by  rights  of  dissenting  members,  133 

by  considerationB  of  public  policy  as  to  purposes  of  incorporation,  135 

and  as  to  the  interest  of  the  public  as  investors,  137 

cannot  bind  itself  by  negotiable  instruments,  139 

unless  by  special  provisions  or  as  a  necessary  part  of  its  business, 
141 

bound  by  estoppel,  &c.,  142 

contracts  formerly  required  to  be  under  seal,  158 

exception  as  to  contracts  in  course  of  trade,  161 

in  case  of  non-trading  corporations  as  to  contracts  incidental  to  pur-  ^ 
poses  of  incorporation,  163 

contracts  of  municipal  corporations,  164 

appointments  to  offices,  165 

may  sue  upon  executed  contract  though  not  originally  bound,  166 

liable  on  contract  implied  in  law,  167 

statutory  forms  of  contract,  168 

sunmiary  of  law  as  to  form  of  corporate  contracts,  168 

whether  seal  equivalent  to  signature  for  making  negotiable  instru- 
ments, 237 

modem  authorities  on  powers  of.  Note  C,  656 

capacities  incident  to  incorporation  generally,  656 

created  for  special  purposes :  meaning  of  uUra  vires,  661 

rights  of  dissenting  shareholders  to  restrain  action  of,  665 

power  of  officers  to  bind  by  apparently  regular  acts,  667 

how  far  irregular  transactions  may  be  ratified  by  assent  of  all 
members,  669 

CORRESPONDENCE  : 
contract  by,  31,  sgq. 
complete  by  posting  acceptance,  35 
earlier  authoriti^  s  ol,  651 
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COVENANT : 

relating  to  real  property,  person  not  party  may  take  benefit  of,  217 

when  covenants  run  with  land,  242 

difference  between  oommon  law  and  equity,  245 

to  pay  money  under  unlawful  agreement,  void  though  distinct  from 

the  original  agreement,  843 
to  exercise  power  by  will,  whether  good,  326,  n. 

CREDITORS : 

agreements  in  fraud  of,  256 

CUSTODY  OF  CHILDREN: 

agreements  as  to,  how  far  valid,  320 

CUSTODY  OF  INFANTS'  ACT,  822 

CUSTOM :  some  contracts  of  infants  binding  by,  72 
modem,  may  add  to  the  law  merchant,  237 

CUSTOMS  OF  LONDON : 

as  to  infant  apprentice,  73 

as  to  married  women  trading  alone,  82 

certain  securities  taken  by  chamberlain  go  to  successor,  124 

as  to  leases,  154,  n. 

^EATH : 

revocation  of  proposal  by,  36 

of  principal,  revocation  of  agent's  authority  by,  108 

civil,  80 

DEBENTURES  : 

transferable,  rights  of  holder  of,  232 

DEBT : 

action  of  in  medisBval  English  law,  151 
assignment  of,  183 

DECEIT,  ACTION  OF: 

may  lie  against  coiporation,  126 

what  is  ground  for,  528 

suits  in  former  equity  practice  analogous  to,  694 

DEED: 

peculiarity  of  promises  made  by,  6,  47 
of  agent,  principal  not  liable  on,  110 

treated  by  early  English  writers  as  equivalent  to  Roman  Stipulation^ 
150 
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DEED— ocm<miMi. 

why  it  cumot  be  written  on  wood,  156 

whether  within  Statute  of  Fnudi,  176 

executed  in  enor  m  to  its  oontenti,  not  binding,  428 

executed  in  favour  of  wrong  party,  whether  void,  488 

DIREOTOBS : 

of  public  companies,  extent  of  their  authority  presumed  to   be 

known,  184,  667 
power  of,  to  bind  company  by  statements,  544 
how  far  third  persons  are  bound  to  know  whether  particular  acts  are 

authorised,  667 

DOMICIL : 

e£Fect  of  law  of,  on  Talidity  of  marriage,  268 

DRUNKENNESS : 

effect  of  on  capacity  of  contracting,  same  as  of  insanity,  98 
contract  of  drunken  man  voidable,  not  void,  104,  433 

DUKESS: 

what  is  at  common  law,  565 

when  it  consists  in  threats  the  threat  must  be  of  something  unlawful, 

566 
recovezy  of  money  paid  under  compulsion,  567 

EASEBiENTS  : 

new  kinds  cannot  be  created,  246 

ECCLESIASTICAL  LAW : 

influence  of  on  legal  view  of  morality,  278 

ELECTION  : 

to  avoid  contract  made  in  infancy,  58 
to  charge  principal  or  agent,  113 
to  adopt  agreement  void  for  mistake,  465 
And»ee  Rescission. 

"  ENGAGEMENT  *' : 

technical  use  of  the  term  with  reference  to  separate  estate,  90 
See  Separate  Estatk 

EQUITIES : 

undisclosed  principal  must  take  agent's  contract  subject  to,  112 
assignment  of  contract  subject  to,  229 
but  may  be  excluded  by  agreement  of  parties,  231 
attaching  to  negotiable  inntrument,  239 
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EQUITY  : 

treatment  of  infants'  marriage  settlements  in,  57 
no  specific  perfonnance  of  infant's  contract,  58,  61 
liability  of  infant  in,  on  false  representation  of  full  age,  75 
doctrines  of,  as  to  married  women's  separate  estate,  86,  9^, 

See  Skpabatb  Estate. 
adopts  role  of  law  as  to  acts  of  lunatic,  &c.,  104 
what  is  good  consideration  in,  190 

treatment  of  voluntary  covenants  and  imperfect  gifts  in,  201,  202     | 
when  companies  bound  by  promoters'  agreements  in,  209 
who  may  be  bound  by  or  may  enforce  contract  in,  216,  219,  245 
assignment  of  contract  in,  224,  iqq. 
notice  to  debtor  required,  226 
assignee  takes  subject  to  "equities,"  229 
assignment  "  free  from  equities,"  231 
agrees  with  common  law  as  to  negotiable  instruments,  286 
doctrine  of,  as  to  covenants  running  with  land,  248 
conflict  with  common  law  on  this  question,  245 
will  not  protect  copyright  of  seditious  or  immoral  publications,  287 
rules  of  as  to  custody  of  infants,  320 
doctrine  of  as  to  unlawful  agreements  where  parties  net  in  pari 

ddicto,  353 
apparent  difference  from  common  law,  as  to  repayment  of  money 
paid  under  contract  when  further  performance  becomes  impossible, 
394 
contracts  voidable  in,  on  ground  of  fraud,  ftc,  407 
rule  of,  as  to  purchase  for  value  without  notice,  413 
wiU  not  deprive  pnrohaser  for  value  of  anything  he  has  actually 

got,  414,  n, 
agrees  with  law  as  to  recovering  back  payments  made  by  mistake, 

425 
as  to  fundamental  error  avoiding  agreement,  430 
decisions  in,  on  sales  of  land  where  parcels  inchided  by  mistake, 

444 
on  purchase  of  a  party's  own  property  by  mistake,  458 
correction  of   obvious  mistakes  in  expression  both  at  law  and  in 

equity,  467 
agrees  with  law  in  excluding  parol  evidence  on  questions  of  piu-e 

construction,  471 
oral  waiver  of  written  contract  in,  472,  n, 
restricted  construction  of  general  words  in,  475 
when  time  is  of  essence  of  contract  in,  476 
relief  against  penalties  in,  479 

admission  of  oral  evidence  as  defence  against  specific  performance  of 
contract  in  writing,  482 

Reotification  of  instruments  in  {itkieh  ««r),  484,  sqq. 
supposed  doctrine  of  as  to  effect  of  "  represeritatienH,"  495 — 499,  6fi7 
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EQUITY— o>n/mw«f. 

agrees  with  Iaw  m  to  creditor's  duty  to  surety,  507 

rales  of,  M  to  specific  performance  and  compenflation  on  salee  of 

land,  510,  §qq. 
suits  analogoiis  to  action  of  deceit  in,  529,  694,  n. 
Ibrmer  difference  of,  from  law  as  to  sales  by  anction,  531 
rules  of,  as  to  loss  of  remedies  by  acqniesoenoe,  560 
jorisdiction  of,  to  cancel  instnunents,  564 
doctrine  of,  as  to  nndne  inflnenoe,  568,  sqq. 

as  to  voluntary  settlements  generally,  576 

as  to  refusing  specific  performance  on  ground  of  undervalue,  589 

as  to  **  expectant  heirs,"  592 

as  to  "  catching  bargains,"  597 

as  to  part  performance  of  informal  agreement,  623 

as  to  estoppel  by  representation  or  acquiescence,  624,  627 
Uabilitiefl  in,  incidentally  recognized  at  conmion  law,  645 

ESTOPPEL : 

corporations  bound  by,  142 

of  holder  of  instrument  dealing  with  it  as  negotiable,  238 

of  party  who  has  induced  a  fundamental  error  by  misrepresentation, 

462 
of  one  party  to  Instrument  who  acts  as  other's  agent  in  preparing  it, 

489 
by  negligence,  whether  applicable  to  deeds,  402,  n. 
statements  binding  by  way  of,  496,  627 

EVIDENCE : 

extrinsic,  always  admissible  to  show  illegality  of  agreement,  345 
subsequent  conduct  of  parties  may  be  evidence  of  original  unlawful 

intention,  845 
rules  of,  distinguished  from  rules  of  construction,  470 
parol,  not  admitted  to  vary  written  contract,  471 
of  oral  variation,  admitted  as  defence  to  specific  performance  of 

written  agreement,  but  not  to  obtain  performance  of  agreement 

as  varied,  482 
oral,  inadmissible  to  rectify  instrument  where   there   Is   previous 

agreement  in  writing,  485 
but  admissible,  if  uncontradicted,  where  there  is  no  previous  written 

agreement,  486 

EXECUTORS : 

general  right  and  liability  of  on  contracts  of  testator,  208,  n.,  224 
cannot  sue  or  be  sued  on  contracts  of  personal  service,  206,  890 
or  on  contract  to  marry,  393,  n. 

EXPECTANCY : 

sale  of ;  not  unlawful,  318 
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EXPECTANT  HEIRS  : 

protection  of,  by  courts  of  equity,  592 

FIDUCIARY  RELATION  : 

between  contracting  parties,  effect  of,  570 
instances  of,  571,  581 

FORBEARANCE  TO  SUE  : 

as  consideration  for  promise,  198 

FOREIGN  LAW  : 

foreign  revenue  laws  said  to  be  disregarded,  298 

as  to  stamps,  effect  of,  300 

agreements  lawful  by,  but  not  by  law  of  forum,  treatment  of,  857 

subsequent  prohibition  by,  deemed  to  make  performance  of  contract 

not  unlawful  but  impossible,  862 
contract  rendered  impossible  of  performance  by,  not  discharged,  878 
And  9ee  Conflict  of  Lawb. 

FORFEITURE  : 

relief  against,  in  equity,  481 

FORMAL  CONTRACTS : 

their  importance  in  ancient  law,  145 

position  of  formal  and  informal  contracts  in  Roman  law,  146 

in  old  English  Uw,  150 

requirements  of  form  now  the  exception,  156 

contracts  of  record,  157 

cases  where  form  specially  required,  157,  sqq. 

See  Corporations,  Frauds  (Statute  of). 

FRAUD: 

I  of  agent,  corporation  liable  for,  126,  544 

I  on  third  party,  makes  agreement  void,  255 

on  creditors  in  compositions,  &a,  256 

settlements  in  **  fraud  of  marital  right,"  264 

dissimulation  of  unlawful  purpose  by  one  party  to  contract  is,  352 

lax  use  of  the  term  in  Chancery,  387,  494 

delivery  of  goods  to  wrong  person  obtained  by,  passes  no  property, 
435,  n.,  657 

how  distinguished  from  misrepresentation,  524 

passive  acquiescence  in  self-deception  of  other  party  is  not,  527 

what  is  fraudulent  representation  or  concealment,  528 

silence  when  equivalent  to  falsehood,  529 

reckless  assertions,  529 

negligent  ignorance,  530 

special  doctrine?  as  to  sales  by  auction  and  marriage,  531 

transactions  voidable  when  consent  of  third  person  obtained  by,  532 
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VHWJV -continued. 

rules  M  to  mcindiiig  coDiract  for,  how  far  the  same  m  for  simple 

misrepresentatioii,  588 
contract  incidental  to  a  fnad  is  itself  fraadnlent,  541 
unfounded  charges  of,  visited  with  costs,  518, 568 
And  tee  Rescission. 

FRAUDS,  STATUTE  OF : 

contracts  by  advertisement  not  exempt  from,  22 

as  to  special  promise  by  executor,  170 

as  to  guaranties,  171 

as  to  agreements  in  consideration  of  marriage,  172 

as  to  interests  in  land,  172 

as  to  agreements  not  to  be  performed  within  a  year,  178 

as  to  the  note  or  memorandum,  174 

e£Fect  of  note  signed  by  one  party  only,  8 

whether  applicable  to  deeds,  146 

foreign  law<!  analogous  to,  149 

effect  of,  where  writing  does  not  represent  the  real  agreement,  484 

informal  agreements  within  s.  4  not  void :  otherwise  as  to  s.  17, 618 

effects  of  informal  agreements,  621 

relation  of,  to  equitable  doctrine  of  part  performance,  624 

ante-nuptial  agreements  confirmed  by  post-nuptial  writing,  624 

FRAUDULENT  PREFERENCE : 

agreements  with  particular  creditors  by  way  of,  256, 257 

GAMING : 

securities  for  money  won  at,  277 

treatment  of  gaming  debts  contracted  abroad  and  not  unlawful  by 
local  law,  859 

GENERAL  WORDS : 

restrained   by  context   or   by  intention    appearing  from   external 
evidence,  475 

GERMAN  COMMERCIAL  CODE : 
on  formation  of  contracts,  655 

exempts  commercial  contracts  from  requirements  of  form,  674 
extends  rule  of  market  overt,  412,  n. 

GIFT: 

impei-fect,  not  aided  in  equity,  202 
acceptance  of  as  loan,  effect  of,  ioi> 


n 
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GOODS : 

order  for  delivery  of  may  be  aflsignable  free  from   equitieis    but 

cannot  be  negotiable,  237 
contract  cannot  run  with,  241 

delivery  of  to  wrong  person  by  mistake  or  fraud  does  not  pass 
property,  557 

And  see  Salb  of  Goods. 

GUARANTY  : 

within  Statute  of  Frauds,  171 

voidable  for  misrepresentation  or  dissimulation  to  surety,  469 

HORSES  : 

sale  of  in  market  overt,  176 

HUSBAND  AND  WIFE :    See  Married  Wombn,  Skparatk  Estatib, 
Separation  Deeds,  Custody  of  Children. 

IGNORANCE : 

of  law,  may  be  material  as  excluding  specific  unlawful  intention, 

346,  363 
does  not  in  general  exclude  civil  liability,  410 
reckless  or  negligent,  carries  responsibilitieB  of  knowledge,  529 
See  aUo  Miatake. 

lONORANTIA  JURIS: 

meaning  of,  explained  by  Lord  Weetbuiy,  459 

ILLEGAT.ITY  : 

alleged,  of  contracts  by  companies  tending  to  defeat  purposes  of 

incorporation,  137 

^Nd«ee  Unlawful  Agreements. 

IMMORAL  AGREEMENTS: 

void  ;  what  are  such,  and  what  is  immoral  consideration,  278,  279 
agreement  immoral  iure  gentium  cannot  be  justified  by  any  local 
law,  357 

IMMORAL  PUBLICATIONS: 

punishable  by  criminal  Uw,  and  therefore  no  ground  of  civil  rights, 

286 

IMPOSSIBLE  AGREEMENTS : 

general  statement  of  law  as  to,  367 

agreement  impossible  in  itself  void :  what  is  meant  by  impossibility 
for  this  purpose,  368 
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IMPOSSIBLE  AGREEMENTS— ron^iniccrf. 

"practical  impoiBibility"  not  equivalent  to  absolute  impoasibility, 

870 
repugnant  promiBea,  ftc,  871 
promisor's  not  haying  means  of  performance  is  not  impossibility, 

872 
warranty  of  contingent  acts  or  events,  372 
a^^reement  impossible  in  law,  void,  873 
promisor  excused  when   performance  becomes  impossible   by  law, 

873 
performance  being  impossible  in  fact,  no  excuse  in  absolute  contract, 

876 
impossibility  by  foreign  law,  no  excuse,  378 
effect  of  accidents  subsequent  to  contract :  analogy  of  contract  to 

pay  rent)  when  pronises  accidentally  destroyed,  378 
exception  of  accidents  not  contemplated  by  contract,  381,  sqq. 
where  performance  depends  on  existence  of  specific  thing,  382 
where    subject-matter   destroyed    without  fault    on    either   side, 

884 
state  of  things  at  date  of  agreement  not  contemplated  by  parties, 

886 
sale  of  cargo  lost  at  date  of  contract,  387 
construction  of  covenants  in  mining  leases,  388 
express  exceptions  in  commercial  contracts,  389 
where  performance  of  services  contracted  for  depends  on  life  or 

health  of  a  person,  implied  condition  that  life  or  health  shall 

continue,  390 
anomalous  treatment  of  contract  to  marry,  392 
impossibility  caused  by  default  of  promisor,  equivalent  to  breach  of 

contract,  395 
by  default  of  promisee,  discharges  promisor,  and  he  may  recover  loss 

or  rescind  the  contract,  396 
alternative  contracts  where   one   thing   is   or  becomes  impossible, 

897 
conditional  contracts  where  the  condition  is  or  becomes  impossible^ 

399 
where  condition  of  bond  impossible,  obligation  is  absolute,  402 
otherwise   where   the   condition  subsequently  becomes  impossible, 

402 
alternative  conditions  in  bonds  where  one  is  or  becomes  impossible, 

403 
Indian  Contract  Act  on  impossible  agreements,  Note  H.,  683 

INDIAN  CONTRACT  ACT: 

its  definitions  of  agreement,  &c.,  648 

on  the  communication,  acceptance,  and  revocation  of  proposals,  649 

on  quasi-contracts,  or  contracts  implied  in  law,  11 
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INDIAN  CONTRACT  ACyT— continued. 

on  oontracts  of  peisoDB  of  unsound  mind,  105 
on  promises  for  past  consideration,  188 
on  discharge  of  contracts,  197 
on  parties  to  contract  by  agent,  121 

on  knowledge  of  agent  being  knowledge  of  principal,  109,  n. 
makes  wagers  void,  290 
provisions  of,  as  to  unlawful  agreements,  681 
provisions  of,  as  to  impossible  agreements,  683 
does  not  adopt  English  rule  of  nu^rket  overty  412,  n. 
on  material  common  mistake  avoiding  agreement,  455 
on  time  being  of  essence  of  contract,  479 

abolishes  distinction  between  penalty  and  liquidated  damages,  482  n. 
on  distinction  of  mere  silence  from  reinresentation,  528 
on  sales  by  auction,  531 

on  responsibility  of  principal  for  fraud  of  agent,  544 
on  inadequacy  of  consideration,  587 

on    coercion,   undue  influence,    fraud,   misrepresentation  and  mis- 
take, 695 
on  rescission  of  voidable  contracts,  697 

INFANTS  : 

generally  cannot  bind  themselves  by  contract,  50 

general  statement  of  the  law,  50 

contracts  of,  voidable  at  common  law  :  no  real  authority  for  holding 

them  in  any  case  void,  51 
bonds,  52 

trading  contracts,  53 
oontracts  of  service,  53 
leases,  54 
sales  of  land,  55 
partnership,  55 
marriage,  56 
marriage  settlements,  56 
negotiable  instruments  and  accounts  stated,  57 
infant  cannot  have  specific  perfonnance,  58 
at  what  time  he  may  avoid  his  contracts,  58 

See  Infants'  Relief  Act. 
liable  on  obligations  incident  to  property  ;  leases  and  railway  shares, 

63 
liable  when  contract  for  his  benefit,  65 
liable  for  necessaries,  66 
what  are  necessaries,  how  ascertained,  67 
question  of  fact,  subject  to  question  of  law  whether  the  things  are 

prima  fctcie  necessary,  68 
liability  for  necessaries  on  simple  contract  only,  72 
what  contracts  infant  can  make  by  custom  or  statute,  72 
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not  li&ble  for  wrong  when  the  cauae  of  action  is  substuitially  on  m 

contract,  73 
whether  liable  on  contract  implied  in  law,  75 
liable  in  equity  for  representing  himielf  as  of  full  age,  75 
bat  not  to  prejudice  of  subsequent  valid  contract,  77 
agreements  between  parents  as  to  custody  or  education  of,  820 

INFANTS'  RELIEF  ACT : 

makes  certain  agreements  of  infants  void,  60 
does  not  make  ratification  wholly  inoperative,  60 
effect  of  section  1,  62 

effect  since  the  Act  of  affirming  agreement  voidable  at  common  law, 
642 

INSANITY.    See  Lunatic. 

INSURANCE  : 

contract  of,  liberally  construed  in  favour  of  true  intention,  489 

INSURANCE  (FIRE) : 

contract  of  insurers  to  reinstate  is  unconditional  after  election  made, 

876 
effect  of,  as  between  landlord  and  tenant,  379 
implies  condition  that  property  is  correctiy  described,  505 

INSURANCE  (LIFE) : 

no  such  duty  of  disclosure  as  in  marine  insurance,  504 

INSURANCE  (MARINE)  : 

must  be  expressed  in  policy,  177 

seamen's  wages  not  insurable  at  common  law,  822 

where  voyage  illegal  to  knowledge  of  owner,  void,  341 

voidable  for  material  misrepresentation  or  non-disclosure,  508 

stamped  policy  required  by  statute,  628 

the  "  slip  **  nevertheless  recognized  for  collateral  puiposes,  629 

the  rights  of  the  parties  determined  at  the  date  of  the  slip,  630 

KNOWLEDGE  : 

how  far  material  on  question  of  unlawfulness  of  agreement,  364 
means  of,  as  affecting  right  to  rescind  contract  for  misrepresenta- 
tion, 537 

LAND: 

Statute  of  Frauds  as  to  sale  of  interest  in,  143 
what  covenants  run  with,  242 
And  $ee  Sals  of  Land. 
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LANDLORD  AND  TENANT : 

covenaatB  ninning  with  tenancy  or  reversion,  242 
lessor  cannot  resume  possession  aetually  delivered  on  discovering  un- 
lawful purpose  or  £raud  of  lessee,  340,  525 
but  may  rescind  if  possession  has  not  been  delivered,  $embU,  340 
rent  payfkble  though  premises  aooidenially  destroyed,  378 
lessor  is  not  bound  to  inform  lessee  of  state  of  premises,  519 
statutes  affecting  contracts  between,  679 

LAW  MERCHANT  i 

peculiarities  of,  as  to  negotiable  instruments,  235 
not  invariable,  237 

LEASE : 

of  infant  at  common  law,  voidable,  54 

statutory  powers  of  infants  to  renew  and  make,  73 

statutory  renewal  of  by  married  women,  85 

Statute  of  Frauds  as  to,  173 

of  tenements  for  unlawful  purpose,  no  aotioii  on  covenants,  840 

for  lives,  effect  of  contract  for  sale  of,  460 

LEX  LOCI: 

marriage  of  domiciled  British  subjects  wherever  celebrated,  governed 

by  English  law,  267 
requirement  of  stamp,  how  treated  in  foreign  court,  300 
by  what  local  law  the  lawfulness  of  an  agreement  is  determined, 
855 

LIMITATION,  STATUTES  OF : 

promise  or  acknowledgment  by  married  woman  cainiot  revive  barred 

debt,  80 
promise  to  pay  debt  barred  by,  178, 187 
debts  not  extinguished,  611 
barred  debt  cannot  be  set  off^  612 

right  of  action  restored  by  subsequent  acknowledgmetat,  613 
acknowledgment  operates  as  new  promise  in  case  under  statute  of 

James,  613 
otherwise  of  specialty  debt  under  stat.  of  WUliam  IV.,  614 
applied  according  to  lex  fori,  not  lex  contractus,  615 

LIQUIDATED  DAMAGES  : 

distinction  of  from  penalty,  481 

LONDON : 

custom  of,  as  to  infant  apprentice,  73 

as  to  married  women  trading  alone,  82.    And  $ee  pp.  124, 154|  n^ 

AAA 
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LUNATIC : 

nuurriage  of,  void,  98 

BO  found  by  inquifldtion,  Incapable  of  acts  in  the  law,  98 

liable  for  necessaries,  99 

contracts  in  lucid  intervals  and  contracts  prior  to  lunacy  good,  99 

contract  of  (not  so  found  by  inquisition},  in  general  voidable  not 

void,  103 
history  of  different  doctrines  on  the  subject^  99 — 102 
statement  of  the  modem  rule,  105 
contract  of,  why  only  voidable  though  he  has  no  agreeing  mind,  433 

MAINTENANCE : 

attempts  to  oppose  equitable  assignments  on  ground  of,  224 

definition  of ;  it  includes  champerty,  310 

what  amounts  to,  311,  313,  316 

statute  of  Henry  VIIL  against  buying  pretended  titles,  817 

what  dealings  are  within  the  statute,  318 

no  maintenance  without  unlawful  intention,  319 

may  be  justified  by  kindred  or  affinity,  320 

MAJOEITY : 

abuse  of  corporate  powers  by,  666 

MALUM  PROHIBITUM  and  malum  in  se,  270 

MARITAL  RIGHT: 

settlements  in  fraud  of,  264 

MARKET : 

overt,  sale  of  horses  at,  176 

MARRIAGE : 

of  infants,  56 

promise  of,  infant  may  sue  but  is  not  liable  on,  56 
agreements  in  consideration  of,  172,  182 
within  prohibited  degrees,  void,  267 

whether  vaUd  in  England  if  invalid  by  law  of  party's  domicU,  268 
of  members  of  Royal  Family,  Act  regulating,  268 
agreements  in  general  restraint  of,  void,  824 
conditions  in  restraint  of,  325 

polygamous,  not  recognized  by  English  Divorce  Court,  357 
illness  unfitting  for,  does  not  avoid  contract  to  many,  392 
contract  to  marry  not  vherrimafidei^  523 
not  rendered  invalid  by  fraud,  523 

informal  agreements  in  consideration  of,  how  far  made  valid  by 
post-nuptial  settlement,  625 
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MARRIED  WOMEN: 

at  common  law  camiot  contract,  78 

even  if  living  and  trading  alone,  78 

acquisition  of  things  in  action  by,  79 

renewed  promise  by,  cannot  revive  barred  debt,  80 

exceptiobB  to  incapacity  :  queen  consort,  80 

wife  of  person  civilly  dead,  80 

„    of  alien  who  has  never  been  in  England,  81 
custom  of  London  as  to  sole  trader,  82 
exceptional  contracts  with  husband  as  to  separation,  82 
statutory  exceptions,  judicial  separation,  &a,  83 
Married  Women's  Property  Act,  84 
liability  for  ante-nuptial  debts  under  the  Act,  94 
statutory  provisions  for  renewal  of  leases  by,  85 

Separate  Estate  (which  see),  85 
agreement  by  to  execute  power,  apart  from  separate  use,  98 
settlements  of,  in  fraud  of  marital  right,  264 
interests  of,  may  be  bound  by  equitable  estoppel,  627 

MAXIMS : 

alteri  stipulari  nemo  potest,  180 

in  pari  delicto  potior  est  condicio  defendentis,  348 

locus  regit  actum,  362 

non  videntnr  qui  errant  consentire,  408 

nulla  voluntas  errantis  est,  414 

ignorantia  iuris  baud  excusat,  460 

mala  grammatica  non  vitiat  cbartam,  467 

expressio  unius  est  exclusio  alterius,  469 

verba  accipiuntur  fortius  contra  proferentem,  515 

MEDICAL  PRACTITIONERS: 

regulations  of  Medical  Act  as  to  their  right  of  remuneration,  635 
conditions  precedent  to  reoovering  charges,  637 
presumption  of  influence  in  gifts,  &c.,  from  patients,  583 

MINES : 

construction  of  unqualified  covenants  to  work,  388 

f  MISREPRESENTATION : 

producing  fundamental  error,  makes  agreement  void  as  against  third 
persons,  but  as  between  the  parties  binding  by  estoppel  at  the 
option  of  the  party  misled,  461 
fraudulent  or  non-fraudulent,  493 
general  doctrine  as  to,  494 
non- fraudulent,  conditions  under  which   it  can  affect  validity  of 

contract,  499,  687 
distinction  of  it  from  mere  non-disclosure,  5o9,  538 

(  A  A  A  2 
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■pecUl  ml6B  M  to,  in  oontncto  of  iiuronuice,  503 

in  contract  of  soretyBbip,  606 

in  contract  for  sale  of  land,  509 

mleB  of  eqnity  as  to  performance  with  compensation,  510 

duty  of  vendor  to  describe  property  correctly,  516 

in  family  settlements,  520 

in  partnership  and  contract  to  take  shares,  521 

in  contract  to  marry,  528 

when  it  is  an  actionable  wrong,  528 

where  party  misled  has  means  of  knowledge,  587 

immaterial,  in  cases  of  active  representation,  unless  he  uses  his  means 

and  acts  on  his  own  judgment^  587 
rights  of  party  misled,  588 

And  tee  Rnoissiov. 


MISTAKE : 

distinction  of  from  Fraud,  406 

in  private  law  has  not  as  such  any  universal  consequences,  409 

does  not  as  a  rule  avoid  liability,  410 

certain  exceptions  to  this  for  protection  of  persons  acting  under 

judicial  process,  411 
sometimes  a  condition  of  title :  purchase  for  value  without  notice, 

418 
does  not  as  a  rule  alter  existing  rights  of  the  party  or  of  other 

persons :  instances  of  misdelivery  of  goods  and  payments  to  wrong 

persons,  415 
mistake  in  construction  by  parties  does  not  alter  contract,  417 
special  cases  where  it  is  of  real  importance,  419 
mistake  of  fact  and  of  law,  420 
the  distinction  is  really  of  limited  application,  420 
cases  where  it  is  not  applicable,  421 
cases  of  compromise,  &c.,  422 
the  distinction  does  apply  inflexibly  to  recovering  back  money  paid 

by  mistake,  424 
and  in  equity  as  well  as  at  law,  425 
mistake  excluding  true  consent,  426 
di£ferent  kinds  of  fundamental  error,  427 
as  to  nature  of  transaction,  428 
as  to  its  legal  character  (as  whether  sale  or  gift),  434 
mistaken  delivery  of  money,  Ac,  passes  no  property,  435,  n. 
as  to  person  of  the  other  party,  435 
partial  exceptions  to  the  rule  in  assignment  of  contracts  and  agency, 

440 
as  to  subject-matter  of  the  contract,  441 
herein  as  to  the  specific  thing,  443 
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as  to  nature  of  company  in  which  aharefi  are  taken,  447 

or  as  to  kind,  448 

as  to  quantity  or  price,  449 

or  other  material  attribute  of  subject-matter,  460 

when  error  must  be  common  to  avoid  agreement,  451 

as  to  existence  of  subject-matter,  455 

agreements  to  purchase  or  pay  rent  for  property  really  one's  own, 
458 

where  fundamentid  error  produced  by  misrepresentation,  461 

rights  and  remedies  of  parties,  where  agreement  void  for  funda- 
mental error,  464 

election  to  adopt  agreement,  465 

mistake  in  expression  of  true  consent,  466,  aqq. 

correction  of  obvious  mistakes  by  ordinary  construction,  467 

restriction  of  general  words,  469 

in  expression  of  contract,  a  bar  to  specific  performance,  482 
Rbctifioation  of  instruments  on  ground  of  {wkieh  «ee),  484 

Bracton's  treatment  of  fundamental  error,  685 

MONEY  PAID  : 

by  infant  under  voidable  contract,  cannot  be  recovered  after  contract 

executed,  59 
under  Unlawful  Aokbemsnt  {which  tee)  when  it  can  be  recovered 

back,  348,  tqq. 
in  actual  ignorance  of   fact  though  with  means  of    knowledge, 

recoverable,  420 
with  knowledge  of  facts,  though  under  mistake  of  law,  not  recoverable 

either  at  common  law  or  in  equity  (except  mistaken  payment  by 

otiicer  of  court),  425 

cannot  be  recovered  back  where  former  state  of  things  cannot  be 
restored,  555 

under  compulsion,  recoverable,  567 

under  informal  agreement  within  s.  4  of  Statute  of  Frauds,  not 

recoverable,  621 

for  small  debts  within  Tippling  Act^  not  recoverable,  643 

MONEY  RECEIVED  : 

action  for,  lies  against  corporation,  167 

MORTGAGES  : 

treatment  of  in  equity,  480 

the  Court  will  treat  nominal  sale  as,  if  such  Is  true  intentioii,  480 

NECESSARIES  : 

liability  of  infant  for,  66,  tqq, 

the  liability  is  on  simple  contract  only,  72 
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what  are,  a  question  of  mixed  fact  and  law,  67 

articles  being  capable  of  real  use  not  a  sufficient  test,  68 

apparent  means  of  buyer  not  material,  69 

not  confined  to  good$<,  71 

liability  of  lunatic  for,  99 

NEGLIGENCE : 

of  agent,  corporation  answerable  for  as  well  as  natural  person,  126 

agent  must  not  profit  by  his  own,  263 

estoppel  by,  extent  of,  429,  n. 

does  not  exclude  right  to  rescind  for  misrepresentation,  537 

NEGOTIABLE  INSTRUMENTS  : 
must  be  in  writing,  169 

payable  to  treasurer,  &c.,  of  a  society  for  time  being,  bad,  223 
peculiar  qualities  of,  235 
what  can  be  admitted  as,  237 
how  they  cease  to  be  so,  238 
corporations  in  general  cannot  issue,  139 
in  what  cases  they  can,  141 
principal  bound  by  acceptance  of  agent  though  not  in  principal's 

name,  110 
the  holder  of  cannot  make  title  through  forged  indorsement,  414 
signature  of,  in  error  as  to  nature  of  instrument,  not  binding,  429 

NOTICE  : 

assignee    of    married   woman's  separate  property  with,  bound  by 

engagement  affecting  it,  92 
to  debtor,  of  assignment  of  contract,  226 
purchase  for  value  without,  413 

NOVATION  : 

its  nature  explained,  210 

NUDUM  PACTUM: 

in  Roman  law,  149 

change  in  the  meaning  of  the  term  in  English  use,  183 

NUISANCE : 

corporation  indictable  for,  127 

OBLIGATION  : 

technical  meaning  of,  3 

must  be  to  ascertained  person,  18 


IKDEX.  727 

OFFENCE : 

agreement  to  commit,  void,  252 
compounding  of,  805 

OFFER :  See  Proposal. 

OFFICES : 

appointments  to,  by  corporations  must  be  under  seal,  165 
sale  of,  unlawful,  308 

PAR  DELICTUM: 
doctrine  of,  848 
qnalifioations  of  and  exceptions  to  it,  350, 853 

PARCELS  : 

mistake  as  to  in  sales  of  land,  iii  « 

PART  PERFORMANCE  : 

equitable  doctrine  of,  142,  628 

PARTIES : 

to  contract,  rules  as  to,  204 

to  action  on  contract  made  by  agent,  107,  sqq, 

PARTNERSHIP  : 

contract  of  shareholder  in  company,  a  modified  contract  of,  133 
shares  in,  transferable  at  common  law,  289 
contract  of,  uherrimiae  fidei^  520 

PENALTIES : 

imposition  of  by  statute,  implies  prohibition,  270 
relief  in  equity  against,  479 
and  liquidated  damages,  481 

PERSONAL  CONTRACTS  : 

implied  condition  in,  as  to  life  or  health  of  party  continuing,  390 
not  assignable,  440 

PHYSICIANS : 

rights  of,  as  to  pa3rment  for  services  at  common  law,  685 
under  Medical  Act»  635,  637 

POST  OFFICE  :  whether  common  agent  of  parties  in  correspondence  by 
letter,  83,  416 

PRINCIPAL  AND  AGENT : 

principal  when  liable  on  contracts  made  by  agent,  107,  ^? 

.  rights  of  undisclosed,  112 
right  to  countermand  unexecuted  authority,  851 
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PRINCIPAL  AND  AGENT-H»fitinti««. 
sub-agent  not  agent  of  principal,  iiO 
agent*!  authority  determined  by  death  of  principal)  108 
principal  not  li*ble  if  exclusive  credit  given  to  agent,  118 
when  professed  agent  may  declare  himnelf  as  real  principal,  120 
principal  when  answerable  for  representations  of  agent,  542 
agent  always  liable  for  his  own  wrong,  545 
And  $ee  Aoknct. 

PROMISE : 

definition  of,  1 

by  advertisement  or  general  announcement,  nature  and  limits  of,  12 

by  deed,  binding  without  acceptance  in  English  law,  6,  47 

illusory,  43 

inferred  in  fact  or  implied  by  law,  9 

founded  on  moral  duty,  not  binding  without  valuable  consideration, 

186 
to  pay  for  past  services  rendered  on  request,  187 
too  vague  to  be  enforced,  193 
how  far  promise  to  perform  existing  duty  can  be  consideration,  161, 

168 
to  several,  whether  one  can  sue  on,  221 

See  ACCEFTANCB,  AOBEEVBITT. 

PROMISES  : 

in  same  instrument,  where  some  lawful  and  some  not,  837 

PROMOTERS  : 

agreements  of,  when  binding  on  company,  188 
statements  of,  may  become  statements  of  company,  544 
fiduciary  poeitioi^  of,  as  regards  company,  572,  n. 

PROPOSAL : 

as  generally  element  of  contract,  8 

express  or  tacit,  9 

distinguished  from  invitation  of  proposals,  13 

addressed  to  all  to  whom  it  comes,  20 

when  it  may  be  revoked,  23 

when  it  must  be  acoepted,  24 

revocation  must  be  communicated,  25 

is  revoked  by  death  of  proposer  before  acceptance,  36 

by  Indian  Act  only  if  known  to  other  party,  37 

PROSECUTION  : 

agreements  to  stifle,  305 
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PUBLIC  POLICY : 

oorporate  powers  mu^  not  be  used  to  defeat  purpoees  of  incorpora- 
tion, 135 
doctrine  of,  instances  of  its  application  to  corporate  acts,  671 
the  doctrine  extended  in  order  to  discourage  wagers,  289 
opinions  in  Egerton  v.  BrovmloWj  and  effect  of  the  decision,  291,  294 
roles  not  to  be  arbitrarily  extended,  294 
trading  with  enemies,  295 
aiding  hostilities  against  friendly  nations,  297 
as  to  foreign  revenue  laws,  299 
agreements  for  corrupt  or  improper  influence,  300 
sale  of  offices,  &c.,  303 
compounding  offences,  805 
agreements  for  reference  to  arbitration,  308 
maintenance  and  champerty,  310,  tqq. 
agreements  as  to  custody  of  children,  320 
as  to  agreements  limiting  freedom  of  individual  action,  323 
agreements  in  restraint  of  marriage,  823 
agreements  to  influence  testator,  326 
agreements  in  Restraixt  of  Trade  {which  m«),  326,  tqq, 
agreements  against  interests  of  State  where  sued  upon  cannot  be 
supported  by  any  local  Uw,  355,  361 

PUBLICATIONS : 

immoral,  &c.,  cannot  be  grouQd  of  civil  rights,  286 

QUASI-CONTRACTS  : 

distinguished  from  tacit  but  real  contracts,  9 

appear  as  fictitious  contracts  in  English  law  :  dealt  with  separately 
in  Indian  Contract  Act,  11 

RAILWAY  COMPANY : 

liability  of,  as  to  correctness  of  time-table,  14 

purchase  of  shares  in  or  promotion  of  by  another  railway  company, 

658,  659 
agreements  for  running  powers,  &c.,  660 

RATIFICATION  : 

of  infant's  contract :  effect  of  Infants*  Relief  Act,  61 

of  agent's  acts,  must  be  by  one  who  might  have  been  originally 

b^mnd,  118 
of  irregular  acts  by  assent  of  shareholders,  135,  669 

RECORD : 

contractu  of,  157 
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KECTIFICATION  OF  INSTRUMENTS: 
jarisdiction  of  the  court  in,  484,  »qq. 
oral  evidence  how  far  admissible,  486 

a  aiinmon  intention  of  all  parties  different  from  the  expressed  inten- 
tion must  be  shown,  487 
proof  of  one  party's  intention  will  not  do,  488 
possible  exception  where  one  party  acts  as  other's  agent,  489 
special  roles  as  to  settlements,  490 
at  whose  suit  granted,  491 
option  to  rectify  or  set  aside  in  certain  cases,  491 
new  conveyance  not  required,  492 
no  jurisdiction  to  rectify  wills,  686 

REDUCTION  INTO  POSSESSION : 

of  married  woman's  chose  in  action,  79 

RELEASES : 

restricted  construction  of  in  equity,  475 

REPRESENTATION  : 

of  full  age  by  infant,  liability  on,  75 

must  be  shown  to  have  misled  the  other  party,  76 

of  discoverture  by  married  woman,  78 

not  forming  part  of  a  contract,  possible  legal  effects  of,  498 

the  supposed  equitable  doctrine  of  "  making  representationB  good," 

495,  498,  687 
amounting  to  warranty  or  condition,  501 
when  silence  is  equivalent  to,  527,  529 
responsibility  ex  delicto  for  false,  498,  528 
what  conditions  it  must  satisfy  to  be  relied  on  for  rescinding  contract, 

583,  sqq, 
it  must  generally  be  of  fact,  533 
not  of  mere  motive  or  intention,  534 
it  must  in  fact  have  induced  the  contract,  536 
must  be  made  by  a  party  to  the  contract,  542 
of  agent,  when  principal  liable  for,  542 
must  be  made  as  part  of  same  transaction,  545 

REPUDIATION :  See  Shabeholdkb. 

RESCISSION  : 

right  of,  on  discovering  unlawful  purpose  of  other  contracting  party, 

340 
of  contract  for  misrepresentation,  538 
for  fraud  or  mbrepresentation,  not  allowed  unless  (in  general)  the 

representation  was  of  fact,  533 
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RESCISSION— continued. 

and  in  fact  induced  the  contract,  536 

and  was  part  of  same  transaction,  545 

option  to  affirm  or  rescind  contract  for  fraud,  &c.,  547 

election  how  determined,  549 

treating  contract  as  subsisting,  550 

election  to  rescind  must  be  communicated,  551 

what  communication  sufficient,  551 

by  or  against  representatives,  552 

not  allowed  where  former  position  cannot  be  restored,  553 

where  party  entitled  to  rescind  has  done  acts  of  ownership,  &c.,  554 

not  allowed  s^ainst  purchasers  for  value,  556 

of  contract  to  take  shares  too  late  after  winding  up,  558 

must  be  within  reasonable  time,  for  length  of  time  is  evidence  of 

acquiescence,  559 
for  undue  influence,  606 

RESTRAINT  OF  TRADE  : 

agreements  in  unlimited  restraint  of  trade  ;  void,  327 

limited  restraints  admitted,  329 

what  conditions  such  agreements  must  satisfy,  331 

whether  a  limit  in  space  indispensable,  332 

table  showing  what  restrictions  have  been  held  reasonable  in  recent 

cases,  333 
distances  how  measured,  335 
contract  to  serve  for  life  or  for  exclusive  service  may  be  good,  but 

must  be  mutual,  335 
when  rent  or  covenants  run  with,  242 

REVERSION,  SALE  OF  :  See  Sale  of  Rkvebsion. 

REVOCATION  : 

of  proposal,  when  in  time,  25 

SAI^: 

of  mere  expectancy,  valid  by  English  law,  otherwise  by  civil  law, 

318 
of  future  specific  product,  contract  discharged  by  failure  of  produce, 

385 

SALE  BY  AUCTION : 

when  warranted  without  reserve,  15 

voidable  for  employment  of  puffer,  if  without  reserve,  531 

SALE  OF  GOODS : 

to  infant,  not  necessaries,  void  by  Infants'  Relief  Act,  60 
Statute  of  Frauds  as  to,  172,  174 
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SALE  OF  GOODS— <w»/intted. 

of  goods  for  unlAwfal  purpose,  price  not  reooverable,  339 
warranty  of  title  on,  444,  n. 
warranty  or  condition  npon,  452,  601 
by  sample ;  rule  as  to  secret  defects  in  sample,  468 
purchase  by  one  not  meaning  to  pay  is  fraud,  525 
fraudulent,  effect  of,  549,  556 

distinction  where  delivery  is  obtained  by  false  pretences  without  any 
contract,  557 

SALE  OF  LAND : 

by  or  to  infant,  voidable,  55 
Statute  of  Frauds  as  to,  172 
effect  of  mistake  as  to  parcels,  444 

pricft,  450 

misdescription  of  thing  sold  distinguished  from  fundamental  error, 

454 
mistaken  purchase  or  tenancy  of  property  really  one's  own,  458 
with  option  of  or  agreement  for  repurchase,  480 
effect  of  misdescription  on,  454,  509 
specific  performance  with  compensation,  510 
cases  where  compensation  inapplicable,  513 
duty  of  vendor  to  give  correct  description,  516,  519 
like  duty  of  purchaser  in  special  circumstances,  517 
effect  of  special  conditions  as  to  title,  517 
non-disclosure  of  latent  defect  of  title,  518 
by  auction,  employment  of  puffer  at,  531 
And  tee  Spkcifzc  PKRfORMAircx. 

SALE  OF  OFFICES : 

unlawful,  303 

SALE  OF  REVERSION : 

under  old  law,  voidable  for  undervalue,  594 

the  development  of  the  doctrine  by  decisions,  595 

its  abrogation  by  31  Vict.  c.  4,  595 

by  person  in  dependent  position,  present  rule  as  to,  601 

SEAL: 

necessity  of  in  early  English  law,  150 

misapplication  of,  151 

necessity  of  in  contracts  of  corporations,  158,  sqq. 

companies,  &a,  required  by  statute  to  use  their  proper  seal,  159 

corporation  may  use  any  seal  at  common  law,  159,  656 

SEPARATE  ESTATE : 

origin  of  separate  use,  86 

earlier  doctrines  as  to  the  power  of  Mnding  wriparrxtc  estate,  87 
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SEPAKATE  ESTATE— con<»«ii«d. 

modem  rules  as  to  "  general  engagements/'  89 

married  woman  may  be  shareholder  in  respect  of,  91 

after-acquired,  not  bound  by  engagements,  92 

effect  of  cessation  of  coverture,  92 

whether  liable  for  debts  before  marriage,  93 

liability  for  ante-nuptial  debts  under  Married  Women's  Property 
Act,  94 

whether  "engagement"  must  comply  with  ordinary  forms  of  con- 
tract, 95 

whether  analogy  of  Statute  of  Limitation  applies  to  claims  against, 
96 

whether  liable  on  quasi-contract,  96 

not  liable  for  general  tort  or  breach  of  trust,  86 

SEPARATION : 

judicial,  its  effect  on  wife's  capacity  of  contracting,  83 

SEPARATION  DEEDS : 

agreements  for,  between  husband  and  wife  alone,  82 

when  parties  not  lawfully  married,  proviso  for  reconciliation  void, 

281 
validity  of,  281 

effect  of,  on  special  points,  283 
avoided  by  reconciliation,  285 
agreement  for  future  separation  void,  285 
provisions  for  custody  of  children  in,  321 

SERVICE : 

infant's  contract  of,  66,  73 

SETTLEMENTS :  "  in  fraud  of  marital  right,"  264 

reformation  of  according  to  previous  articles,  490 
duty  of  full  disclosure  in  negotiations  for,  520 
post-nuptial,  how  far  supported  by  informal  ante-nuptial  agreement, 
625 

SHAREHOLDER  : 

infant  may  be,  55 

and  is  liable  for  calls  if  shares  not  disclaimed,  63 
married  woman  may  be,  in  respect  of  separate  estate,  91 
right  of  to  restrain  company  from  acts  not  warranted  by  its  consti- 
tution, 133,  665 
ratification  by  assent  of,  135,  669 

cannot  treat  contract  a»  void  by  reason  of  variance  between  pro- 
spectus and  memorandum  of  association,  447 
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SH  A  REHOLDER— corKi  n  ued, 

right  of  under  CompuiieB  Act,  1867,  a.  88,  522 

only  original  shareholders  are  entitled  to  rely  on  prospectus,  546 

cannot  repudiate  shares  afto*  acts  of  ownership,  550 

cancellation  of  shares  on  other  grounds  equivalent  to  repudiation, 

552 
cannot  repudiate  after  change  in  constitution  of  company,  554 
cannot  repudiate  after  commencement  of  winding-up,  558 
must  be  diligent  in  repudiation,  562 

SHARES: 

transfer  of,  177 

sale  of  after  winding-up,  not  enforceable,  456,  462 

SHIPS: 

transfer  of,  176 

SLAVERY : 

American  opinions  as  to  e£fect  of  abolition  of  on  prior  contracts,  288 
contract  for  sale  of  slaves  in  slave  country,  not  void  in  England,  858 
statutes  against  slave  trade,  680 

"  SLIP  " : 

in  marine  insurance,  effect  of,  629 

SOLICITOR  : 

what  agreements  with  client  are  bad  for  champerty,  313 

purchase  of  subject-matter  of  suit  by,  314 

costs  of  uncertificated  solicitor  not  recoverable,  633 

how  soon  costs  may  be  sued  for,  634 

special  agreements  with  client,  641 

SOLICITOR  AND  CLIENT:  (contracts  between) 

how  affected  by  the  rules  of  law  against  champerty,  814,  680 
allowed  by  statute,  641,  680 
presumption  of  influence  in,  578 

SPECIFIC  PERFORMANCE : 

not  granted  at  suit  of  infant,  58 

nor  since  Infants'  Relief  Act  of  any  contract  made  during  infancy, 
61 

against  married  woman's  separate  estate,  90 
of  contract  by  railway  company  to  purchase  land,  663 
refused  against  purchaser  who  bid  for  wrong  lot,  444 
refused  in  certain  cases  where  contract  ambiguous  or  description 
excusably  misunderstood,  446 
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SPECIFIC  PERFORMANCE— (ron/murtf. 

refused  where  instrament  sued  on  does  not  express  the  real  agree- 
ment, 482 
with  compensation,  on  sale  of  bind,  510 

at  suit  of  either  party  where  misdescription  not  substantial,  510 
at  purchaser's  option  where  substantial  and  capable  of  estimation, 

511 
where  misdescription  substantial  and  not  capable  of  estimation, 

option  only  to  rescind  or  to  affirm  unconditionally,  513 
when  vendor  can  make  good  his  description,  514 
whether  it  can  be  refused  for  undervalue  alone,  588 
whether  not  enforceable  where  collateral  representation  not  being  a 
term  of  the  contract  or  amounting  to  a  distinct  contract  has  not 
been  fulfilled,  692 

STAMPS : 

e£fect  of  foreign  laws  as  to,  300 

unstamped  document  when  admissible  as  evidence,  631 

variation  of  contract  by  subsequent  unstamped  agreement,  631 

STATUTE  OF  FRAUDS  :  See  Frauds,  Statute  op. 

STATUTE  OF  LIMITATION  :  See  Limitation,  Statutes  of. 

STATUTES : 

construction  of  prohibitory,  268 

what  is  meant  by  policy  of,  269 

performance  of  contract  made  impossible  by,  excused,  373 

particular  occupations,  &c.,  regulated  by.  Note  F.,  677 

STIPULATION  : 

in  Roman  law,  146 

STRANGER  : 

to  contract,  cannot  sue  on  it,  217 

satisfaction  of  contract  by,  whether  it  bars  action,  438 

SURETY : 

when  discharged  by  subsequent  dealings  between  creditor  and  debtor, 

259 
entitled  to  benefit  of  securities,  260 
discharged  by  misrepresentation  or  concealment  on  part  of  creditor, 

506 
entitled  to  know  real  nature  of  transaction  between  creditor  and 

principal  debtor,  507 
but  creditor  not  bound  to  volunteer  information,  509 
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"  SURPRISE  " : 

whether  a  ground  of  relief  againat  oontractc,  602 

TALLIES : 

former  iiM  of,  156 

THIRD  PARTIES : 

cannot  sue  on  contract,  217 

fraud  on,  vitiates  contract,  255 

interests  of,  instrument  not  rectified  against,  489 

TIME: 

when  of  essence  of  contract  in  equity,  477 
may  be  made  so  by  express  agreement,  478 

TIPPLING  ACT: 

small  debts  for  spirits  made  not  recoverable  by,  642 

TRADE: 

contracts  of  corporations  in  course  of,  need  not  be  under  seal,  161 
agreements  in  restndnt  of.     See  RbstIlaint  of  T&adi. 

TRADE  UNIONS  : 

agreement  for  strike  not  enforceable^  327 

but  since  Act  of  1871,  not  punishabie,  t&<^  n. 

certain  agreements  of,  lawful  but  not  enforceable,  643 

TRADING  WITH  ENEMIES : 

without  licence  from  crown,  illegal,  295 
contracts  dissolved  or  suspended  by  war,  296 
neutral  trade  with  belligerents  not  unlawful,  298 

TRESPASS : 

agreement  to  commit,  void,  255 

TRUSTEES : 

must  account  to  cestuis  que  trust  notwithstanding  collateral  ille- 

flfality,  350 
must  be  impartial  as  between  cestuis  que  tnuit,  584 

TRUST : 

how  far  in  the  nature  of  contract,  214 
agreement  to  commit  breach  of,  toid,  255 

UNDERVALUE : 

does  not  itself  avoid  contract,  but  may  be  evidence  of  fraud,  &c., 

585 
whether  specific  performance  can  be  refused  for,  588 
treatment  of  in  foreign  law,  698 
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UNDUE  INFLUENCE  : 
what  is,  569,  sqq. 

presumed  from  certain  relations,  569 
burden  of  proof  in  such  cases,  571 
supposed  general  rule  as  to  Toluntarj  donations,  578 
voluntary  settlements  when  set  aside,  575 
influence  once  shown  presumed  to  continue,  577 
duty  of  persons  in  fiduciary  relations,  578 
purchases  by  solicitor  from  client,  578 
no  presumption  against  "  family  arrangements,"  580 
particular  relations  where  influence  presumed,  581 
relations  analogous  to  parent  and  child,  581 

„  „  solicitor  and  cUenti  582 

spiritual  influence,  583 
apart  from  fiduciary  relation,  584 
undervalue  how  far  material,  585,  tqq. 
protection  of  expectant  heirs,  ftc,  592 
rules  of  equity  as  to  *'  catching  bargains,'*  597 
sales  of  reversionary  interests  by  persons  in  dependent  position,  601 
"surprise,"  ftc,  as  evidence  of,  602 
rescission  of  contract  for,  605 

whether  material  if  exerted  by  stranger  to  the  contract,  607 
effect  of  confirmation  or  delay,  607 
doctrine  of  captation  in  French  law,  698 

UNLAWFUL  AGREEMENTS  : 
general  classification  of,  250 
to  commit  ofifence,  &c.,  252 
to  commit  civil  wrong,  255 
in  fraud  of  creditors,  256 
for  marriage  within  prohibited  degrees,  267 
so  made  by  prohibitory  statutes,  268 
agreements  contrary  to  Pubuc  Polict  (which  Me),  288 
general  rules  as  to  treatment  of  them,  336,  9qq, 
where  promises  are  independent,  the  lawful  ones  enforceable,  337 
unlawful  consideration  avoids  whole  agreement,  338 
where  immediate  object  unlawful,  agreement  void,  338 
ulterior  unlawful  intention  of  both  parties,  or  of  one  known  to  the 

other,  makes  agreement  void,  339 
effect  of  intended  unlawful  use  of  subject-matter  of  contract,  339 
innocent  party  may  rescind  on  discovering  unlawful  intention  of  the 

other,  340 
agreements  void  as  part  of  unlawful  scheme,  though  subsequent  to 

the  unlawful  act,  341 
securities  subsequently  given  for  payment  of  money  under  unlawful 

agreements,  void,  343 
illegality  may  always  be  (»hown  1^  extrinsic  evidence,  345 

B  B  B 
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UNLAWFUL  AGREEMENTS-wn^muerf. 

where  immediate  object  nut  unlawful,  unlawful  intention  must  be 

shown  to  have  existed  at  date  of  agreement,  345 
the  parties*  knowledge  or  ignorance  of  the  law  may  be  material  for 

this  purpose,  346 
unlawful  intention  not  to  be  presumed,  847 
when  payments  under  can  be  recovered,  348 
rule  that  party  in  pari  delicto  cannot  recover,  348 
collateral  illegality  does  not  ajffect  duty  of  agents  to  account  to 

pTindpalfl,  356 
money  recoverable  where  agreement  not  executed,  851 
unless  manifestly  repugnant  to  justice  or  morality,  351 
where  payment  not  voluntary,  or  parties  otherw»e  not  in  pari  ddicto, 

353 
conflict  of  laws  as  to  lawfulness  :  generally /ex  loci  tolutionit  governs, 

355 
contract  for  s^le  of  ulaves  made  and  to  be  performed  in  a  slave  state 

is  recognized  in  English  court^^,  358 
conflict  of  laws  in  time :  contract  dissolved  by  performance  becoming 

unlawful,  362 
whether,  in  absence  of  original  unlawful  intention,  an  agreement 

may  become  valid  by  performance  becoming  lawful,  363 
statutes  forbidding  or  regulating  particular  contracts  collected,  677 

USURY  LAWS : 

repeal  of  has  not  altered  doctrine  of  "  catching  bargairs/'  596 
its  effect  on  subsisting  loans,  644 

VARIATION : 

oral,   of    written    contract,   available    for  defendant    but  not   for 
plainti£F,  482 

VENDOR  AND  PURCHASER : 

See  Sale  op  Land,  Specific  Performance. 

VIS  MAJOR: 

meaning  of,  381 

VOID  AND  VOIDABLE : 

distinction  between  these  terms,  7 

confusion  between  the  terms,  52 

contracts  of  infants  at  common  law  voidable,  not  void,  58 

contracts  of  lunatics  when  void  or  voidable,  98, 103 

agreement  may  be  void  without  being  forbidden,  275 

deed  void  in  part  by  statute,  not  necessarily  void  altogether,  337 

contract  depending  on  personal  skill,  &&,  made  void,  not  voidable, 

by  subsequent  disability,  391 
in  some  cases  agreement  may  be  void  as  against  third  persons  but 

voidable  as  between  the  parties,  463 


1 
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VOLUNTARY  COVENANT : 

specifis  performance  of,  not  granted,  201 

VOLUNTARY  DEED : 

not  rectified  against  grantor,  491 

VOLUNTARY  GIFT  OR  SETTLEMENT: 

question  as  to  burden  of  proof  on  donee,  574 

readily  set  aside,  575 

power  of  revocation  not  necessary  to  validity  of,  576 

WAGERS : 

valid  at  common  law,  but  courts  astute  not  to  enforce  them,  289 

now  void  by  statute,  but  not  illegal,  276 

parties  repudiating,  may  recover  deposit  from  stakeholder,  351 

WARRANTY : 

implied,  of  agent's  authority,  117 
effect  of,  as  distinguifthed  from  condition,  464 
implied,  on  sales  of  goods,  444,  n. 
express,  on  sales  of  goods,  501 

WILL : 

contract  to  make  disposition  by,  lawful,  326 
execution  of  wrong  document  as,  wholly  inoperative,  430,  n. 
cannot  be  rectified,  but  genernl  intention  may  take  effect  againat 
particular  words,  686 

WINDING-UP : 

secret  agreement  for  conduct  of,  void,  307 

right  to  proceed  with  creditor's  petition  for,  not  saleable,  316 

shares  cannot  be  repudiated  after,  558 

WRITING :  contracts  in,  not  a  special  c1a«s  in  English  law,  186,  n. 


THE  END. 
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Acts  of  Parliament. — Public  and  Local  Acta  from  an 
early  dcUe,  mav  be  had  of  the  Publishers  of  this 
Catalogue,  who  have  also  on  sale  tite  largest  collection 
of  Private  Acts,  relating  to  Estates,  Enoloswres, 
Bail/ways,  Roads,  Jsc,  Jsc. 

ACTION  AT  LAW.— Foul kes'  Elementary  View  of  the 

Proceedings   in    an  Action.— Founded  on  "Smith's 

AcnoN  AT  Law."    By  W.  D.  L  FOULKES,  Esq.,  BMrister-at- 

Law.    Second  Edition.    12mo.    1879.  lOj.  6cL 

"  A  manual,  by  the  study  of  which  he  (the  student)  may  eadly  acquJrt  a  genond 

knowledge  of  the  mode  of  procedure  in  the  Tarious  stages  of  an  action  in  the  seyoral 

divisions  of  the  High  Cknirt.  — Lom  Timu. 

Prentice's  Proceedings  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas,  and  Exche- 
quer Divisions  of  the  High  Court  of  Justice. 
By  SAMUEL  PRENTICE,  Ewi.,  one  of  Her  Majeety't  ComueL 
Second  Edition.    Boyall2ma    1880.  12«. 

ADMIRALTY.-Pritchard*8  Admiralty  Digest.— Second 
Edition.  By  R.  A  PRITGHARD,  D.C.L.,  Barrinter^t-Law, 
and  W.  T.  PRITCHARD.  With  Notes  of  Casee  fiom  Frenoh 
Maritime  Law.  By  ALGERNON  JONES,  Ayocat  k  U  Coar 
Imperiale  de  Paris.    2  yoIi.    Royal  8yo.    1865.  W. 

Roscoe's  Treatise  on  the  Jurisdiction  and 
Practice  of  the  Admiralty  Division  of  the 
High  Court  of  Justice,  and  on  Appeals  there^ 
from,  with  a  chapter  on  the  Admiralty  Juris- 
diction of  the  Inferior  and  the  Vice- Admiralty 
Courts.  I^th  an  Appendix  containing  Statutes,  Rules  as  to 
Fees  and  Costs,  Farms,  Precedents  of  Pleadings  and  Bills  of  Costs, 
By  EDWARD  STANLEY  ROSCOE,  Esq.,  Banister-atLaw. 
Second  Edition.  Reyised  and  Enlarged.  Demy  8vo.  1882.  It.  i». 
*'  A  dear  dk;est  of  the  law  and  practice  of  the  Admiralty  Courts." 
"  A  comprehensive  and  useful  manual  of  practice."-  aolieUori'  Journal. 

ADVOCACY — Harris'  Hints  on  Advocacy.  Conduct  of 
Cases  Civil  and  CriminaL  Classes  of  Witnesses  and  su'/gestions  for 
Cross-ETsmining  them,  Saa.,  Ac  By  RICHARD  HARP  IS,  Barrister. 
at-Law,  of  the  Middle  Temple  aiMl  Midland  Circuit.  Sizth  Edition 
(Further  Revised  and  Enlamd.)    Royal  12mo.     1 882.  7i.  M 

«  Pull  of  good  sense  and  just  obsemmon.    A  very  complete  Maniud  of  the  Advo- 
cate's art  In  Trial  by  Jury."— ^SMicifort*  JomirMl. 

"  A  book  at  once  entertaining  and  really  instructive.    .     .    Deserves  to  be  carefuUy 
read  by  the  young  barrister  whMe  career  is  yet  before  him.  "—Lav  Magatiiu,  May,  18^. 

[No.  24.]  A 


S  STKY^NS  AMD  SONtT  ULW  PUBLICATIONS. 

AGENCY— Petgrave'8  Principal  and  Agent.— A  Mamul 

of  tlie  Lftw  of  "Bxindfal  and  A«ent.    By  E.  C.  PETaRATE, 

SoUoitor.    12IIIO.    1857.  7f .  6<i. 

Russell's  Treatise  on  Mercantile  Agency.— Beeand 

Bditkn.    8to.    1878.  14m, 

ACUMCHLTURAL  LAW.-^Addison's    Praet^sal   Gui«e  to 

the  Agricultural  Holdings  (England)  Act,  1878, 

and  Treatiae  thereon,  ahowing  the  Alterations  in  the  Law,  fta     By 

ALBERT  ADDISON,  Solicitor.     12mo.    1878.  Net,  2m,  M. 

Cooke*s  Treatise  on  the  Lavr  and  Practice  of 

Agricultural    Tenancies.— Neir  editioa,  in  great  part 

rewritten  witheapecial  refersnoetoTTnezhaa&ted  ImproTement8,with 

Modem  Fonna  ad'd  Brecedenta.    By  G.  PBIOR  GOLDNEY,  of 

the  Weatem  Girtniit,  and  W.  RUSSELL  GRIFFITHS,  LLB, 

of  the  Midland  Oireait,  Bairiaten-at-Law.  Demy  Svo.  1882.   IL  la. 

**  la  ita  jnreaent  form  it  wlU  proye  of  great  valua  to  pnl1tlrianB»  lawyers  and  agil- 

ddtiinUsti.'*  -  Lmm  i%nm.  June  9, 1882. 

*'  A  book  of  great  waciieaL  utUlty  to  landlordi  and  tenant  iamuM,  sa  well  as  to 
the  tegal  prof«iBio&.  — lotc  Moffotbu,  Maj,  1882. 

Dixon's  Farm.—  VUU  **  Fam.** 

ARBITRATION.— Russell's  Treatise  on  the  Duty  and 
Power  of  an  Arbitrator,  and  the  Law^  of 
Submissions  and  Awards:  with  an  Appendix  of 
Fonn%  and  of  the  Statatea  relating  to  Arbitration.  By  FRANCIS 
RUSSELL,  IBaq.,  M.A.,  Bairiater-at-Law.  Sixth  Edition.  Royal 
8yo«  {In  the  pretM^) 

ARTICLED  CLERKS.— Rubinstein  and  W^ard's  Articled 
Clerks'  Handbook.->Being  a  Condnaad  Practical  Guide 
to  all  the  Stepa  NeoeaBary  for  Entering  into  Artiolea  of  C^iaMtdp, 
paafng  the  Prelfaninary,  Intermediate,  Final,  and  Honoora  Ezaod- 
nationa,  obtaining  Admission  and  Oertificaite  to  Practiae,  with  Notea 
of  Caaea  affecting  ArtioLBd  derka,  Saggeationa  aa  to  Mode  of  R^ 
ing  and  Booka  to  be  read  during  Artiolai^  and  aa  Appendix  con- 
taining the  <|neBtiona  asked  at  the  recent  Preliminary,  Litermediate^ 
Final,  and  Honours  ExaminationB.  Third  Edition,  By  J.  S. 
RUBIKSTEIN  and  a  WARD,  Solicitoca.    12mo.    1881.  4«. 

**  Ho  artlded  dork  iboald  be  wlthoat  tt*  -Lav  nn«c 
«« We  think  it  omils  nothing  which  it  oug^t  to  oomtafa.**— law  Jbmmai. 
**  Will  serre  aa  a  atmpla  and  practicid  guide  to  all  the  st^is  neeeasonr  for  onterlnsr 

Into  articles  of  derkahlp  to  soUcltoFB,  f orpaasing  the  sevenJ  examinations,  and  for 

laetHilim  admission  on  the  RolL"— ^w  Inmm. 

ARTICLES  OF  A9SOCI  AT  ION. -.Palmer.— Fids'' C^Teyancmg." 

ATTORWEYSir-Cordery.— Fids  "SQUdton." 

Pvilling's  La^w  of  Attorneys,  Genend  and  Special, 
Attomeys-ait-Ijaw,  SoUdtom,  Notaiiea,  Proctoca^  ConTeyanoerBy 
ScaiYenera,  Land  Agents,  Honae  Agenta,  Ac,  and  the  OflSoea  and 
Appointmenta  uanaUy  held  by  them,  ftc  By  ALEXANDER 
PULLING,  SerJMuit-ai-Lnw.  Third  Edition.  8m  186i.  18f. 
Smith.— The  Lawyer  and  his  Profession.— A 
Series  of  Letters  to  a  SoBdtor  oommencmg  BuineBBi  By  J. 
ORTON  SICITH.     12mo.     1860.  4t. 

A89ETS,   ADMINISTRATION  OF^— Eddis'    Principles  of 

the  Administration  of  Assets  in  Payment  of 

Debts.    By  ARTHUR  SHELLY  BDDIB,  one  <rf  Her  Mnjeaty 'a 

ConnseL    Demy  8va     1880.  6t. 

**The  subject  Is  one  of  considerable  importanoe,  and  we  laiTe  no  doobt  fiiat  the 

aatlior's  treatment  of  it  will  assist  students  and  otlifirs  in  acquiring  the  elementaiy 

principles  of  this  head  of  equity  Jurispsudsnoe.    Um  esses  are  broaj||&t  down  to  thn 

present  time.**— Xatp  Tinies. 

•••  AUMtmdardLttmWo9iimnkepiinakKik,mUm€aVmiMAtrhim 
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AA^ERAQE.— Hopkins*  Hand-Book  on  Avertt^e.— Fotuth 

JBditioai    %vo.  {In  preparaHan.) 

Lo'v^ndes'  La'w  of  General  Average.— Bwifah  aod 

FoMin     TbM  Bditkn.     By  BIOHABD  LOWNDSSi  Aathor 

tf  <«AeAdbBixytyUwof  CoUWou«kS6ft.''  Ec^Svo.  1878. 

BilLLOT.-*FitzGerald'8  Ballot  Act.— l^l^th  an  ImsoDuonov, 
FomlBg  a  Oiilda  to  the  IVoaedore  «t  ParUMneiitaiy  and  Mmiic^ 
Btoetjqna.  Second  Edition.  Bnlarfled,  and  oontainiiigthe  Miuioipal 
Eleelieu  A<^  1875,  and  the  Pariiamentary  Elections  (Betoning 
OAcen)  Act,  1875.  ByGERALD  A  B.  FITZGERALD,  ICiL^ 
Unooln^s  Inn,  Eaq.,  Banlster-at-Law.  Foap.  8to.  1876.  6f.  8dL 
'▲aaeAd  g«M»  to  aU  ooaotned  la  PirUaaianaiy  and  MOBklpal 


"We  BhoaU  rtTongly  achrtM  any  pevion  ooniMotad  with  alaetiooi^  wbathar  aetliic  •■ 
eaoffidate,  afent,  or  in  any  other  oapaoity,  to  beooi&a  poaaeaaed  of  thia  numitaL'' 

BANKING.— Walker's  Treatise  on  Banking  Law.    In* 

duding  the  CroMed  Checke  Act,  1876,  with  diflBertations  thereon,  alao 

refiarenoes  to  some  American  Cases,  and  full  Index.  By  J.  DOUGLAS 

WALKER,  Esq.,  BarriBter-at-Law.    Demy  8to.    1877.  14m, 

*'  Panena  who  ara  Intereated  in  banhlDg  Uw  may  be  goldad  oat  of  many  a  dUBcal^ 

by  wmwHhit  Kr.  WaDcar'a  Tolama."— low  l%Mt9, 

BAMNRUPTCY.— Bedford's  Final  Exannination  Guide 
to  Ban  kruptcy.— Fourth  Editfton.  {In  preparation, ) 

Haynes.— Ftcie  **  Leading  Caaee." 
Mtt- Lewis.— Fade  "Connfrf  Courts" 
Sal  am  an. — Vide  **  liquidation  by  Anangement" 
Scott's  Costs  in  Bankruptcy.— Fuia^*  Goats.*' 
Smith's  Manual  of  Bankruptcy.— A  BCannal  felatmg 
to  Bankraptcy,  InaoWency,  and  Imprisonment  for  Debt ;  comprising 
the  New  Statate  Law  yerbatim,  in  a  oonaolidhted  and  readable  fomw 
With  tiie  Roles,  a  Copious  Index,  and  a  StqppkoMnt  of  DoMrions. 
By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C.    12dio.    ISTS.  l(Mi 

%*  Hie  Bapplement  may  be  had  sepamtely,  netJU,  IkL 
Williams'  Law  and  Practice  in  Bankruptcy: 
ouMipi  hing  the  Banhmptey  Act,  the  Debtois  Act,  and  the  Bankraploy 
ReMsl  and  Insolvent  Court  Act  of  1869,  and  tfie  Roles  snd  Forms 
made  nnder  those  Acts.  Second  Edition.  By  ROLAND  VACGHAN 
WILLIAMS,  Esq.,  and  WALTER  VAUGHAN  WILLIAMS^ 
Esq.,  assisted  by  Fbahoib  Hallstf  Habdgaati.%  Esq.,  Banliters- 

atLaw.    8to.    1876.  11,  8s. 

**  It  weald  be  dliBciilt  to  apeak  In  tenoaof  ondna  praiaeof  tha  itteaeat  work." 

BAR,  GUIDE  TO  THE.— Shearwood.— Vide  '^Examination  Guidee." 

BILLS  OF  EXCHANQE.— Chalmers'  Digest  of  the  Law 

of  Bills  of  Hxchange,  Promissory  Notes,  and 

Cheques.    By  M.  D.  CHALMERS,  of  the  Inner  TemfOe,  Esq., 

Banister-at-Law.    Second  Edition.    Demy  8vo.    1881.  15& 

"  In  its  proaant  form  thia  work  contains  a  very  oomplete  dlgeat  of  the  subjects 

to  which  it  relatai."— rA«  Law  TimeMf  Bept  17, 1881. 

**  Aa  a  haady  book  of  rpfaranoe  on  a  difllcolt  and  Uipoltant  bnaeh  of  the  Uw,  it  la 

▼aliable,  and  It  is  parfieetly  plain  that  no  pataa  baY*  been  apared  to  rander  it 

ela  in  OTavy  reepaet.    Tha  moex  ia  eopkma  jud  wall  arraB«Bd.''~i8^i/t(r<le|f  RevUm, 

Chitty  on  Bills  of  Exchange  and  Promissory 
Notes,  -with  references  to  the  law  of  Scotland, 
France  and  America.— Eleventh  Edition.  By  JOHN  A. 
KnSSELL,Esq.,LL.B.,ona  of  Her  Majesty's  Connsely  and  Judge 
of  Coonty  Conrts.    Demy  8ya    1876.  12.  9$^ 

Eddis'  Rule  of  Ex  parte  Waring.  By  A.  C.  EDDIS. 
aA.,ofLukOohi'sInn,BaiTiBter-at-Law.   PostSvo.   1876.  A'ef,2<.6rf. 

AU  afandard  Lem  Worki  art  kept  in  Stode^  in  law  calf  and  other  bim^inffn. 
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BILLS  OF  LAOINCL— Leggett's  Treatise  on  the  Lhtw-  of 
Bills  of  Lading:  oomprisfaig  the  vmriou  lenl  inddento 
atteeblng  to  the  Bffl  of  Lading ;  the  legal  effects  of  each  of  the 
dauMs  and  Stipnlatioas ;  and  the  Bifl^ti  and  LUfaOities  ol  Con- 
ngnom,  Conngneee,  Indoneee,  and  Vendeee^  under  the  Bill  of 
Lading.  With  ao  Appendix,  cmntaining  Fonna  of  BiUs  of  Ladii^ 
chiefly  oaed  in  the  X'nited  Kingdooa,  Continental,  Meditenanean, 
Trana-AtUntic,  African,  Aaiatic,  Colonial,  West  Indian,  and  other 
important  trades.  By  BUGENE  LE(}GETT,  Solicitor  and  Notary 
PnbUc.    Demy  8vo.    188a  1^  1«; 

BILLS  OF  SALE^-Cavanagh.— Fttic<<Mom7Secimtiea." 

BURIAL  AND  OTHER  CHURCH  FEES^-Dodd's  Burial  and 
other  Church  Fees  and  the  Burial  Act,  1880. 
—With  Notes.  By  J.  THEODOBE  IX)Dr>,  ILA.,  Banister-at- 
Law,  of  Lincoln's  Inn.    Boyal  12mo.     1881.  4*. 

CARRIERS.— Browne  on  Carriers.— A  Treatise  on  the  Law  of 
Caixiers  of  Goods  and  Paasengen  by  Land  and  Water.  With 
References  to  the  most  recent  American  Dedsicns.  By  J.  H. 
B.  BBOWNE,  Esq.,  Uarrister^t-Law.    Sva     187S.  18s. 

CHANCERY,  ami  Vide  '*  EQUITY." 

Danieirs  Chancery   Practice.— The  Pnctice  of  the 

Chanceiy  Division  of  the  High  Conrt  of  Justice  and  on  appeal 

therefrom,  being  the  Sixth  Edition  of  Daniell's  Chancery  PhM^tice^ 

with  alterations  and    additions,  and  references  to  a  companion 

Vdame  of  Forms.  By  L.  J^IELD,  K  C.  DUNN,  and  T.  RIBTON, 

assisted  by  W.  H.  Upjohv,  Barristers-at-Law.    In  S  Tola.     Vol  I. 

(wUk  TaUe  of  Ca$e$  and  an  Index),  demy  Sra    1882.  2L  2t. 

"  This  new  edition  of  the  Standard  Chanoery  Ptactioe  will  be  genonlly  welcomed, 

and  we  are  vlad  that  we  can  speak  fayourablv  of  the  manner  In  which  the  editors 

have  accompliahed  their  difficult  task  of  deciding  what  ports  of  the  old  work  should 

be  rejected,  and  of  adapting  the  parts  retained  to  the  new  practice.  There  ia  to  be  found. 

In  every  part  erf  the  Iwok  we  have  examined,  evidence  of  great  care ;  the  eases  are 

not  merely  Jotted  down,  but  analysed  and  considered,  and  no  pains  appear  to  have 

been  spared  to  render  the  information  given  both  accurate  and  oompiote.    This  is 

high  praise,  but  we  think  it  is  fully  warranted  by  the  result  of  our  examination  of 

the  work.    .    .    .     It  ia  exactly  what  it  professes  to  be— a  concise  and  careful  digest 

of  the  practice. "--AoUetfoiV  J<ntrma/,  July  1, 18S2. 

"  The  best  parts  of  this  volume  are  imdoubtedly  the  introduction  and  the  chapters 
on  pleading,  but  all  the  portions  relating  to  the  practice  introduced  by  the  Judicature 
Acts  and  Rules  are  well  done."— lair  TSmtet^  April  1,  1882. 

"  The  learned  authors  have  qpared  no  pains  to  make  this  new  book  of  praetioe  as 
oomprehensive  in  scope  and  as  accurate  in  detail  as  that  which  so  long  enjoyed  an 
almost  unique  reputation  as  '  Daniell's  Practice.'    Indeed  if  any  fault  is  to  be  all<^^ 
it  would  be  that  the  work  is  perhaps  somewhat  too  exhaustive ;  a  fault,  however, 
which  is  on  the  ri^t  side  in  a  book  of  practice,  which  is  not  intended  to  be  read 
through,  but  to  serve  as  a  mine  of  information  for  ready  reference  whenever  the 
practitioner  may  have  occasion  to  seek  for  guidance."— latr  J/agazhu,  May,  18^. 
*4i*  VoL  II,  U  in  the  preu^  and  wUl  bepuhtUked  about  November  next 
Danieirs  Forms  and  Pi-ecedents  of  Proceed- 
ings  in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom ; 
with  Dissertatioiia  and  Notes,  f  onning  a  oomplete  guide  to  the  prae- 
tioe of  the  Chanoenr  DiTlsion  of  the  High  Conit  ud  of  the  Courts 
of  A^esL    Being  the  Third  Edition  of  ''Daniell's  Chancery  Fonna." 
By  WILLIAM   HENRT  UPJOHN,  Esq.,  of  Gray's  Inn,  &c 

Demy  Svo.     1879.  2/.  2i. 

"  Mr.  Upjohn  has  restored  the  volume  of  Chancery  Foims  to  the  phuse  it  held  before 
the  rfKient  changes,  as  a  trustworthy  and  oomplete  collection  of  precedents^  It  has 
all  the  old  merin ;  nothing  is  omitted  as  too  trivial  or  commonplace ;  the  solicitrar's 
clerk  finds  how  to  indorse  a  brief,  and  how,  when  necessary,  to  nve  notice  of  action ; 
and  the  index  to  the  forms  is  full  and  perspicuous."—  SoUekor^  JommaL 

**  it  wiU  be  as  useful  a  work  to  practitionen  at  Westminster  as  it  will  be  to  those 
in  Lincoln's  Inn."--£«N9  TvnM. 
\*  AU  ttandard  Lufw  H'orttorel^fn  Aodt,tii?avea{/'«fido<to&iiMlti^ 
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Haynes'  Chancery  Practice.— The  Practice  of 
the  Chancery  Division  of  the  High  Court  of 
Justice  and  on  Appeal  therefrom.— By  JOHN  F. 
HAYNES,  LL.D.    Demy  Sm    1879.  Ufif. 

Morgan's  Chancery  Acts  and  Orders.— The  Statntei, 
Genend  Orders,  and  Bulee  of  Court  relatlDg  to  the  Praotioe, 
Pleading,  and  Jnriadietion  of  the  Supreme  Court  of  Judicature^ 
particularly  with  reference  to  the  Chancery  Diviaion,  and  the 
Actions  assiffned  thereto.  With  oo^ous  Notes.  Fifth  Edition. 
Adapted  to  &e  new  Practioe  by  GEOkOB  OSBOBNB  MORGAN, 
M.P.,  one  of  Her  Maiesty's  Counsel,  and  CHALONEB  W.  CHUTE, 
Bairister-at-Law.    Demy  dra    1876.  1/.  lOf. 

"  This  edition  of  Mr.  Morgan's  treatiae  must,  we  believe,  be  the  most  popular  with 
the  profession."— law  Timti. 

Morgan  and  WTurtzburg's   Chancery   Costs.— 

Ftde  "CoetB." 
Peel's  Chancery  Actions.— A  Concise  Treatise 

on  the  Practice  and  Procedure  in  Chancery 

Actions. — Second  Edition.    Including  the  Practioe in  duunben. 

By  SYDNEY  PEEL^  of  the  lliddle  Temple,  Esq.,  Banister-at- 

LftW.    Demy  8vo.    1881.  8i.  6d. 

"Mr.  Peel's  little  work  gives  a  rery  commendable  sketdi  of  the  modem  nraotloo 
of  the  CShanoery  Division.  ...  It  oontains  some  chapters  upon  Proceedings  at 
Chambers  and  on  Further  Consideration,  which  sre  likeW  to  be  Tsluable  from  ^e 
extreme  paucity  of  sll  printed  information  upon  these  subjects ;  and  it  is  enridied 
wiUi  a  yery  full  list  of  cbaSS  bearing  upon  the  practioe  or  the  Chancery  Dlyislon, 
giving  references  to  all  the  Reports.^— Xaw  Jmtmal. 

<•  GRie  book  will  giTe  to  the  student  a  good  general  view  of  the  effect  on  chancery 
practioe  of  the  JuoUcature  Acts  and  Orden."'—8oK€Uor^  JoumaL 

CHANCERY  PALATINE  OF  LANCASTER^Snow  and  Win- 
Stanley's  Chancex*y  Practice.— The  Statutes,  Consoli- 
dated and  (j^neral  Orders  and  Rules  of  Conrt  relating  to  the  Practioe, 
Pleading  and  Jurisdiction  of  the  Oourt  of  Ghancery,  of  the  County 
Pidatine  of  Lancaster.  With  Copious  Notes  of  all  practioe  cases  to 
the  end  of  the  year  1879,  Time  Table  and  Tables  of  Costs  and  Foima. 
By  THOMAS  SNOW,  M.A.,  and  HERBEKT  WfNSTANLBY 
Bsqrs.,  Barristers-at-Law.    Royal  8yo.     1880.  1^.  10«. 

CIVIL  LAW.— Bowy en's  Commentaries  on  the  Modern 
Civil  Law.— Royal  Syo.    1848.  18s. 

Bovryer's  Introduction  to  the  Study  and  Use 
of  the  Civil  Law.— Royal  8to.    1874.  5s. 

Cumin's  Manual  of  Civil  L.aw, oontafninga Tranalatian 
(rf,  and  Commentary  on,  the  Fragments  of  the  XlL  Tables,  and 
the  Institutes  of  Justinian ;  the  Text  of  the  InstituteB  of  Graiua  and 
Justinian  arranged  in  panJlel  columns  ;  and  the  Text  of  the  Frag- 
ments of  Ulpian,  Ac.  By  P.  CUMIN,  M.A.,  Banister-at-Law. 
Seoond  Edition.    Medium  8to.    1865.  18t 

COLLISIONS.— Lowndes*  Admiralty  Law  of  Collisions 
at  Sea.— 8to.    1867.  7s.  6dU 

Marsden  on  Maritime  Coll ision.^A  Treatise  on  the 
Law  of  Collisions  at  Sea.  With  an  Appendix  oontahiiDg  Extracts 
from  the  Merchant  Shipping  Acts,  the  International  Regulations 
(of  1863  and  1880)  for  preventing  Collisions  at  Sea ;  and  local  Rules 
for  the  same  purpose  in  force  in  the  Thames,  the  Mersey,  and  ebe- 
where.  By  REGINALD  6.  MARSDEN,  Esq.,  Barrister-at-lAw. 
Demy8Y0.    1880.  12^ 

\^  AUikmdardLtm  W^rJsiitnheptin  Stotk^inkw  calf  and  other  U 
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COLONIAL  LAW.^Clark'8  Summary  of  Colonial  Law 
Md  Pnotioe  of  Appeah  faom  the  Fbntoliiou.     8vo.   1884.    11.4c 

eOMMBfT ARIES  ON  THE  LAWS  OF  CNQLANO.— Broom  and 
Hadlay's  Commentaries  on  the  LaT^vB  of  Eng- 
land. By  HEBBKBT  BBOOIC.  LL.D^  and  KDWABD  A. 
HADLEY.HA^BMmtanfttplAw.    4Yolfl.    8iro.    1869.    {Pub- 

COMMERCIAL  LAW.— Goirand'8  French  Code  of  Com- 
merce and  most  usual   Commercial   l^arw^s, 

VHilh  •  TheoreCical  ftod  Pnustiad  Commentaiy,  and  »  Compeiidiiim 
of  the  indidel  oiguuaition  end'  of  the  ooune  of  parooediire  before 
the  Triwinelw  of  Commeroe;  together  with  the  text  of  the  law; 
the  moit  reoent  derfidoae  of  the  CoortiB,  and  a  c^oBsair  of  IVeDch 
jodidal  ton.  Bj  LEOPOLD  GOIBAND,  Uoenoiil  m  diolL 
In  1  YoL  (850  pp.).    I>einy  8to.     1880.  SL  ^ 

Levi.— Fide  "  intenational  Law." 
COMMON  LAW,— Archbolds  Practice  of  the  Queen's 
Bench,  Common  Pleas  and  £IZ4Shequer  Divi- 
sions of  the  Hiah  Court  of  Justice  in  Auctions, 
•tc.9  in  which  tney  have  a  common  jurisdic- 
Uon.— Thirteenth  Editioii.  By  SAICUKL  PBXEnTCE,  Sbq., 
one  of  Her  Hajesty's  ConnaeL    2  toIi.    Demj  8Ta    1879.    dL  St. 

Archibald's  Country  Solicitor's  Practice;  a 
Handbook  of  the  Practice  In  the  QuuBefi's 
Bench  Division  of  the  High  Court  of  JueUee; 
with  Statatee  and  Fonna.  By  W.  f.  A  ABCBEBALD,  ISi^.* 
Banirter-at-Law,  Author  ol  **  Forma  of  Sammoaaea  and  <M«^ 
wkhNotoefernaeatJndgea'Chamhen."  BeyAHSmo.  1^1.  ltd. 
*' We  are  much  mMak«ii  if  it  does  not  beoome  M  widety  naed  i 


tlM  beet  known  ertiWune  of  the  Judloatiire  Acta.    ...    In  evety  plaee  In  whidk 

we  haye  teeted  the  work  we  find  it  thorou^ily  trufltworthy.  .  .  .  I v  anansement 
li  exoeIIflixt»  and  altogether  it  is  lik^  enoogb  to  become  a  popolar  eoiicltoni' handy- 
book.*~31W  nmmt  January  7, 1888. 


"WelMvenodoiihtthatit  wiU  meet  with  due  ameoialkm  at  the  iMnda  of  botii 
Ifondon  and  Country  eoUciton."—2%e  Lam  Mofutm,  February,  1982. 

**  The  author  la  t^fbe  jery  much  compllmftnted  on  this  most  careful  and  compre- 
henatve  «*««*w^i  ....  Admirably  arranged  and  indexed." — Smtwdag^  jBrriev, 
Heeember  8, 1881. 

"Hie commentary iaezftretDelywcU written  .  .  .  Mr.  ArdhibaU haa aocoeeded 
In  producing  a  uaeful  and  well-arranged  ho6k."—SoliciU>r'»  JownuU, 

Ball's  Short  Digest  of  the  Common  La'w;  htasag 
the  Frindplea  of  Torts  aad  Contraola.  (%iefly  ieimded  vpon  the 
werta  of  Addiaon,  with  IlliiatrstiTe  Cmm,  for  the  we  of  Stadents. 
By  W.  EDMXTin)  BALL,  LL.B^  lata  -HoU  Scheiar  "  d  Gray's 
Im^BaRkter-at-LawandKidlaadCircait  DemjSwo,  1880.  18f. 
prin<^piM  of  the  Uw  are  vexy  clearly  and  condaely  stated. ' 

Bullen  and  Leake.— Fid^"  Pleading.^ 

Chitty— Fide  ••Forma."  Foulkes.— Ftdc  ••  Action." 

Fisher.— Fide  •*  Digeatk"*       Prentix^e.— Fi&  ••ActiDB." 

Shirley.— Fide  ••Leading  Caaea." 

Smithes  Manual  of  Common  Law.— ^ForFhustlfcioiMn 


andStiidettta.  C<«qCTiagtfiaftwdMnestalpthiin>>8««sdtiiasafciti 
most  Tumally  oooorring  in  daily  life  aad  pamiaae.  Bj  JCSHAM  W. 
SMITH,  BC.L.,  Q.C.    Ninth  SditioiL    12ni&    tt8«.  14t. 

eOMMONS  AND  INCLOSURES.-^^hambers'  Digest  of  the 
IsBTW  relating  to  Conamons  stnd  Open  Spaces, 
iaelodiag  Pnblie  Parka  and  BeoaaatioiiChroaads,  with  yarioas  official 
dooBBMDts ;  praoedentB  of  by^lMia  and  wgalatfoaa  The  Statotea  in 
foil  and  brief  notea  of  leading  oases.  By  GIEOB6B  F.  CHAM- 
BEBS,  Esq.,  Bazxister-at-Law.    Imperial  dvo.    1877.  U  64, 
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COMPANY  LAW.— Palmer.— Fide  <' ConT^y»ncfaig.*' 

Palmer's  Shareholders'  and  Directors'  Legal 
Companion. — A  Manual  of  eveiy-day  Law  and  Ftactice  for 
Promofeen,  Shareholden»  Dixec(oz%  SeoretarieB,  Crediton  and  Solid- 
ton  of  OompaniM,  under  the  Companies'  Acta,  1862  to  1880. 
Third  Edition.  With  an  Appendix  on  the  ConverBion  of  Bosben 
Concerns  into  Private  Companies.  By  F.  B.  PALMEB,  Esq.,  Bar- 
rister-at-Law.    12mo.      1882.  ^H,2M.fUL 

Palmer's  Private  Companies,  their  Formation  and 
Advanta^ss ;  or.  How  to  Convert  your  Business  into  a  Private 
Company,  and  the  benefit  of  so  doing.  With  Notes  on  "Smi^ 
Ship  Coim>anie&"  Third  Edition.  By  F.  B.  PALMEB,  Esq.,  Bar^ 
rister-at-Law.  Authorof  "  Company  Pireeedents."  12mo.  1881.  A«C»Si. 
ThHng.— Fide  "^  Joint  Stosin." 

CONTINQENT  REMAINDERS.— An  Epitome  of  Feame  on 
Contingent  Remainders  and  Executory  Da- 
vises.  Soctended  for  tiie  Use  of  Students.  By  W.  M.  C.  Post 
8vo.    1878.  69,  dd. 

"The  student  wffl  Bad  a  parsisl  of  thtospltosw  of  great  vriue  to  IUp.''-liiig/tftffii<rf. 

CONTRACTS.— Addison  on  Contracts.- Being  a  Treatise  on 

the  Law  of  Contracts.    Eighth  Edition.    By  HORACE  SMITH, 

Esq.,  Barrister-at-Law,  Becorder  of  Linoohi,  Author  of  '*  A  Treatise 

en  tibe  Law  of  Negligence,"  ko  ,&c.  {Hmdy  in  D^mnbtt.) 

Fry.— Fkfo  "  SpeciBc  Performimoe." 

Leake  on  Contracts.— An  Elementary  Digest  of  Ae  Iiaw 
of  Contracts  (heing  anew  edition  of  "  The  Elements  of  the  Law  of 
Contmcts'').  By  STEPHEN  ICAETIN  TiEAKR,  Banister-at- 
Law.    1  vol.    Demy  8vo.    1878.  12. 18fc 

Pollock's  Principles  of  Contract.- Being  a  Treatise 
on  the  General  Princ^les  relating  to  the  YaUdi^  of  Agreements 
in  the  Law  of  England.  Third  Edition,  revised  and  partly  re- 
written. By  FREDERICK  POLLOCK,  of  linoeln's  Inn,  Esq., 
Barrister-at-Law.    Demy  8yo.    1881.  12.  8«. 

Ttoe  late  iMd  CUsf  JOattM  of  anglainl  la  hla  jndcmHit  In  MtktrcptUtm  RaOwam 
C^wmaaif  v.  BngJm  amd oUm%  aaM.  '*Tlw  Z4aw  la  wall  yat  toy  w.  VMderiok 
•  Pollook  In  ble  Tsry  abla  aad  learned  work  on  Oontraota"— 2lhc  T^nm. 
*'  We  hftTc  nothing  but  pnilM  for  this  (third)  edition.    The  material  recent  cues 
have  been  added  sad  the  whole  work  luui  been  earefoMy  rerlsed.  "-^Meitora*  Journal. 
**  A  work  which,  in  our  opinion,  shows  great  abUily,  a  dlsneinlng  Intellect,  a 
comprohenslTe  mind,  and  painstaking  indu8^."*~XaiP  Journal, 
"  rat  the  purposes  of  the  student  there  is  no  book  equal  to  Hr.  Ponook'a" 
"  He  bas  laeoesded  hi  wilkiiig  a  book  on  Ooatiaots  whlob  the  workisf  Inner  will  flad 
aa  naefnl  for  leCBreaee  aa  any  of  ita  predeceaeon,  and  which  at  the  aama  tlina  will  |lre 
the  student  what  he  will  aeek  fbr  in  Tain  elaewheie,  a  oompiete  raUonaU  of  the  law?*— 


Smith's  l^Ayv  of  Contracts.— By  the  late  J.  W.  SMITH, 
Esq.,  Anthor  of  ^'LeadLog  Cases,"  &c.  Seventh  Editkn.  By 
VINCENT  T.  THOMPSON,  Esq.,  Banister-at-IuMr.    Demy  8yo. 

1878.  12.  U 

**  We  know  of  few  boohs  equal^j  Uksty  to  benefit  the  stndeat,  or  marked  hj  snoh  dis- 

tlngnUhed  qoalttlee  of  laddlty,  order,  and  aocnraei  aa  the  work  betore  v8.***-iSWMtor<' 


CONVEY AIICINa-£>art^Ff(2e  **  Vendors  aad  PnzchasBn." 

Da>vson*8  Synopsis  of  the  Conveyancing  and 
Law  of  Property  Act,  1881 ;  with  Xadez  and  Forms. 
By  J.  W.  DAWSON,  SoUdtor.    1881.  Na,2t,6d. 

He^witt'8  Exposition  of  the  Conveyancing  and 
Law  of  Property  Act,  1881.  By  JOHN  HEWITT, 
SoBeitar.    RoyallSmo.    1882.  7c  M. 

*'The  work  containa  aome  original  opinlona.''— £aw  Tfmetf  July  15, 1882. 

^^•JMitmtdmrdlMP  Wari»m»ktfimMk^mk$9eaif  tmd  other  hind^ 
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CONVEY  ANC I  NQ.-^^teii«i. 

Green^wood's  Manual  of  Conveyancing.— A  Manual 
«f  the  Plractdoe  of  Comveyaiieiiigyahowing  the  preeent  Practioe  relaiing 
to  the  daily  roatlne  of  Convewictiig  in  Soliciton'  Offices.    To  which 
are  added  Gondse  Common  Forms  and  Precedents  in  Conyeyancinf. 
Seventh  Edition.    Edited  and  reyised,  with  special  reference  to  the 
Convejandng  and  Law  of  Pxoperty  Act,  1881,  $7  HARRY  GREEN- 
WOOD, M.A.,  Esq.,  Banister-at-Law.  DemvSva   1882.   15t. 
"  TIm  Avthor  has  car^Folly  worked  the  nroTteiooe  of  the  Act  mto  hia  teict,  caDing 
apedal  attention  to  the  effect  of  thoee  aecaons  whidi  make  abaolute  changes  in  Uie 
law,  as  distinguiahed  from  thoae  which  are  meralj  optional  for  adoption  or  exduslon.'*' 
—l%e  Xaic  Miuranm,  February,  1882. 

"  Wa  thoudlUw  to  lee  it  or  ><"&«  "ach  work,  placed  hr  his  principal  ia 
fkt  BMlds  of  arary  artloled  clark*  at  a  Tery  early  period  ef  nia  aradaa.     It  ia. 


altogether,  one  of  tfia  iBMt  iii«nil  praotlMd  worka  we  have  avar  saai 

XnTlluhU  fir  ganaral  pmrpomi  1  —  faff frmmir'f  Xov  student  $  JowmaU 

Harris  and  Clarkson's  Conveyancing  and  Law 

of  Property  Act.  1 881 ;  with  Introdoction,  Notes  and  Copious 

Index.     By  W.  IIANNING   HARRIS,  M.A.,  and  THOMAS 

CLARKSON,  BLA.,  of  Lincoln's  Inn,  BaRiBteia-at.Law,aad  EellowB 

of  King's  College,  Camhridge.    Demy  8vo.    1882.  9s. 

"  The  notes  In  this  volume  are  more  ooploua  and  exhauatlTe  than  those  in  any  other 

edition  of  these  Acts  which  has  at  present  appeared."— !%«  Law  Journal,  Jan.  S8,  ISS:!, 

**The  notes  which  are  Intercalated  between  the  sections  of  the  Acts  are  both 

slabnrate  and  Taluable.      ....     The  index  ia  spedally  full  and  dear."— ^« 

Magarim$,  Feb.  1882. 

Humphry's  Common  Precedents  in  Convey- 
ancing,  adapted  to  the  Conv^ancing  Acts,  1881-82,  the  Settled 
Land  Act,  1882,  and  Married  Women's  Proper^  Act^  1882.  To- 
gether with  the  Acts,  an  Introduction,  and  Practical  Notes.  Second 
Edition.    By  HUGH  M  HUMPHRY,  Esq.,  Banister-at-Law. 

{In  preparation.) 

Palmer's  Company  Precedents.— For  use  in  relation 
to  Companies  subject  to  the  Con^Mmies*  Acts,  1862  to  1880. 
Arranged  as  follows  : — Agreements,  Memocanda  and  Arttdes  of 
AsBodatton,  Prospectus,  Resdntioiis,  Notices,  Ceiiificates,  Debesi« 
tures,  Petitions,  Orders,  Beconstraction,  Amalgamation,  Arrange- 
ments, Private  Acts.  With  Copious  Notes.  Second  Edition.  By 
FRANCIS  BEAUFORT  PALMER,  of  the  Inner  Temple,  Esq^ 
BaRister4kt-Law.    Royal  8Ta    1881.  U  lOt. 

"  A  work  of  great  practical  utility.  "—law  Moffanne. 

"  To  these  oouoemed  in  getting  up  ccnnpanics,  the  assistance  fflven  by  Mr.  Palmer 
must  be  Teiy  yaluable,  because  he  does  not  confine  himself  to  bare  pracedenta,  but 
by  intelUffont  and  learned  commentary  lights  up,  as  it  were,  eadi  step  that  he  takes. 
.    .    There  is  an  daborate  index.** — Law  flmct. 

"  To  tiiiose  who  are  aoquainted  with  the  first  edition  we  recommend  the  second 
edition  as  a  great  improvement."— law  Joumai. 

Prideaux's  Precedents  in  Conveyancing.— With 
Dissertations  on  its  Law  and  Practice.  Eleventh  Edition.  Tho- 
roughly revised  and  adapted  to  the  Conveyancing  and  Law  of 
Property  Act,  1881.  By  FREDERICK  PRIDEAUX,  late  IVo- 
f  esBor  of  the  Law  of  Real  and  Personal  Property  to  the  Inns  of  Courts 
and  JOHN  WHITCOMBE,  Esqrs.,  Bacristers-at-Law.  2  yob. 
Royal  8to.    1882.  3^  lOfc 

"  The  moat  naafnl  work  out  on  oon'rayanoing, '*—law  JmrnuU, 
*'  The  whole  of  the  Precedents  have  been  revised  by  the  light  of  the  new  Act  witii 

discriminating  care The  conciseness  and  adentlfic  precision  of  these 

Precedents  of  the  l^iture  are  at  once  pleasing  and  startUng.  ....  TI10  Valuable 
IMsaertations  on  the  law  and  practice,  whidi  have  dways  formed  a  feature  of  these 
volumes,  have  been  revised  thoroiignly,  and  brought  into  conformity  with  ttie 
various  changes  and  modifications  mtroduced  by  the  new  Act."— Low  Magnme, 
February,  188?. 

*•*  AUitandardLaw  Wm^arehefiiinStock,iHlmvca^aindoikerhni^^ 
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CONVICTIONS — Paley's  Law  and  Practice  of  Sum- 
mapy  Convictions  under  the  Summary  Juris- 
diction Acts,  1848  and  1879;  indnding  Proceedingi 
preUminaiy  and  labeeqnent  to  Convictioiis,  and  the  respooflibili^ 
of  conyicting  Magistrates  and  their  Offioers,  with  Forms.  Sixth 
Edition.  By  W.  H.  MACNAMARA,  Esq.,  Barrister^t-Law. 
Demy  8to.    1879.  11,  ii. 

Templar.— Ftde  ^'Siunmaiy  Convictions." 

Wigram.— Fitfe  "Justice  of  the  Peace." 

CORONERS — Jervis  on  the  Office  and  Duties  of 
Coroners.— With  Forms  and  Precedents.  Fourth  Edition.  Bj 
R.E.MELSHEIMER,Esq.,Barrister-at-Law.  PostSvo.  1880.  12s. 

COSTS.— Morgan  and  Wurtzburg's  Treatise  on  the 

Law  of  Costs  in  the  Chancery  Division  of  the 

High  Court   of  Justice. — Being  the  Second  Edition  of 

Morgan  and    Davey's  Costs  in   Chancery.      With  an  Appendix, 

containing  Forms   and   Plrecedents  of  Bills  of  Costs.       By  the 

Bight    Hon.    GEORGE     OSBORNE     MORGAN,  one  of  Her 

Majesty's  Counsel,  Her  Majesty's  Judge  Advocate  General,  and 

E.  A.  WOUTZBURG)  of  Lincoln's  Inn,  Esq.,   Barrister-at-Law. 

DemySvo.    1882.  SOf. 

*'  Cannot  fail  to  be  of  use  to  solicitors  and  their  Chancery  managing  clerks."— £aiv 
Timu,  July  S3, 1882. 

Scott's  Costs  in  the  High  Court  of  Justice 
and  other  Courts.  Fourth  Edition.  By  JOHN  SCOTT, 
of  the  Lmer  Temple,  Esq.,  Barrister-at-Law,  Keporter  of  the  Com- 
mon Pleas  Division.    Demy  8vo.    1880.  12.  (to. 

'*  Ifr.  Scott's  Introductorj  notes  are  very  uaeful,  and  the  work  is  now  a  oompendiaiB 
en  the  law  and  praotice  regaiding  oosti,  as  well  as  a  book  of  precedents.  "—Zaw  ThnM, 

Scott's  Costs  in  Bankruptcy  and  Liquidation 
under  the  Bankruptcy  Act,  1869.  Royal  12ma 
1878.  Net,  St. 

Summerhays  and  Toogood's  Precedents  of 
Bills  of  Costs  in  the  Chancery,  Queen's 
Bench.  Common  Pleas,  Exchequer,  Probate 
and  Divorce  Divisions  of  the  High  Court  of 
J  ustice,  in  Conveyandnff,  Bankruptcy,  the  Crown  Office,  Lunacy, 
Arbitration  under  the  Lands  Clauses  Consolidation  Act,  the  Mayor's 
Court,  London;  the  County  Courts,  the  Privy  Council,  and  on 
Passing  Residuary  and  Suooesaion  Accounts  ;  witii  Scales  of  Allow- 
ances  and  Court  Fees,  the  Law  Society's  Scale  of  Commission  in 
Conveyancing  ;  Forms  of  Affidavits  of  Increase,  and  Objections  to 
Taxation.  By  Wv.  FRANK  SUMMERHAYS,  Solicitor,  and 
THORNTON  TOOGOOD.    Fourth  Edition.         {In  preparaUan.) 

Webster's      Parliamentary    Costs.— Private   Bills, 

Election  Petitions,  Appeals,    House  of  Lords.     By  EDWARD 

WEBSTER,  Esq.,  of  the  Taxing  and  Examiners'  Office.     Fourth 

Edition.     By  C.  CAVANAGH,  Esq.,  Barrister-at-Law.     Author 

of  "The  Law  of  Money  Securitiee."  Post  8vo.  1881.  20s. 

" This  edition  of  a  weU  known  work  is  in  great  parts  new  pubUeatton :  and  it 
contains,  now  pilxited  for  the  first  time,  the  Table  of  Fees  charged  at  the  House  of 
Lords.    ....    We  do  not  doubt  that  Parliamentary  agents  will  find  the  work 
eminently  useful.**— Xaw  Jourvah 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 

A  fi 


Do^SniL    1880.    SL  2l 


In  Cnminad 


1873. 

Roceoe's    Digest    of  tbe 
Criminal  Cases*— BubA 


Rojal  Mttioc 
ULIUM. 


of  Evidence  in 

S^HOBAGX  SMITH, 

187&  lLUs.Bd. 


^ij»tfc«L 

Shirley's  Sketch  of  the  Criminal- Lav^.— By  W. 

SHIRLEY  SHtBIJST,  ILJl,  Eaq^  Bvxirter-at-lAW,  Author  of 

«  LeMio^  Omoi  Bade  SM^r  Mrirtad  by  C.  M.  ATKINSaK,  M^ 

BLCX.,  Emi^  &nirter-aA.lMr.    DimjSviil    188a  7«.ed. 

*«  ^  a  praM7  taftavteettoB  to  CHbAimI  lAw.itwfll  bsfbnd^«Taeaa|ytBlileto 
BtadaiiU."—Lmm  mminif  /■wf,  .ITiiniiiy  i,  isfO^ 

CROSSED  CHEQUES  ACT^-^aranagh.— F«lf  "Money  Seeari. 


» 


DECREES^Seton.— F«ic  "  Eqidiy.' 


•  • 


JJI 
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DIARY*— La'wyer's  Companion  (The),  Diary,  and  La-wv 
Directory  for  1883.— For  the  me  of  the  Legal  Profeedoo, 
Public  Companiefl,  JustioeB,  Merdumta,  Estate  Agenta,  Aiiettoneen, 
dec.,  kc  Edited  by  JOHN  THOMPSON,  of  tiie  Imier  Temple, 
Eaq.,  BaniBtar-at-Law;  and  containa  Coete  in  Conveyanoing  and 
basinees  other  than  in  any  Action,  Court,  or  Ohamben,  General 
Charges  in  Conveyancing,  before  Isfc  January,  1883  ;  a  Digest  of 
Useful  Decisions  on  Costs ;  Monthly  Diary  of  County,  Local -GoTeni- 
ment,  and  Parish  Business ;  Oaths  in  Supreme  Court;  Snmmaiy  of 
Legidation  of  1882;  Alphabetical  Index  to  the  Pftiotioal  Statutes;  a 
Copious  Table  of  Stamp  Duties;  Legal  l^e.  Interest,  Discount, 
Income,  Wages  and  other  Tables;  Probate,  Legacy  and  Succession 
Duties ;  and  a  Tariety  of  matters  of  practical  utility.  PUBIIBHID 
Ahvuallt.    Thirty-seventh  Issue.  {lUady  Nov,  1.) 

The  work  ako  containa  the  meet  complete  List  published  of  Town  and 
OounticT  Sdidtora,  with  date  of  admission  and  appomtmenta,  and  li  isnied 
In  the  following  fonns,  octavo  aiie,  strongly  bound  in  <doih  :^-  t.    <f. 

1.  Two  days  on  a  page,  plain 5    0 

2.  Hie  above,  nriBLiAViD  for  AnnrDAVcnB  ..70 
8.  Two  days  on  a  page,  ruled,  with  or  without  money  odumns      5    6 

4.  The  dbove,  ditiblbaved  for  AsTBHDAvaK .        .  .80 

5.  Whole  page  for  each  day,  plain 7    6 

6.  Hie  above,  nrrxBLXATiD  for  ArnDiDAHon  .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  cols.      8    6 

8.  The  above,  intibliavid  for  Attkmdahoes         .        .       •    10    6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  cols.      5    0 
The  Diary  etmiains  fnemoranda  of  Legal  Bminest  ikroughatU  the  Tear, 

"  An  oxoeUent  work."— 39ke  TImtt. 

*'  A  pabltofttloa  which  has  long  ago  leenred  to  itself  the  fikvonr  of  the  profbnioB,  and 
which,  as  heretofore,  Jnatiflee  bTita  eontente  the  title  aasamed  by  It."— Law  J^tumoL 

"  Contains  all  the  faiftmnatfon  which  ooold  be  looked  for  in  such  a  work,  and  glTos  It 
in  a  moit  oonvanlent  Ibrm  and  Tory  oompletely.  We  may  nnbedtatiagly  reeoimend  the 
work  to  oar  readers. "^Sotidton'  JoumaL 

•*  The'  Lawyer's  Oompanion  and  Diary*  is  a  book  that  ought  to  be  in  the  poaseasfon  of 
STory  lawyer,  and  of  every  man  of  boalneM." 

** The  'Lawyei'a Companion'  is,  indeed,  what  it  is  called,  lor  it  combines  ererything 
rraaired  for  reference  in  the  lawyer's  offloe." — Law  Tiaut. 

^'  It  is  a  book  without  which  no  lawyer's  library  or  office  can  be  complete."— /rifA 
Late  Times. 

**  This  work  has  attained  to  a  completeness  whldi  is  beyond  all  praise,  "—ifofiift^ 

DICTIONARY.— Student's  (The)  Pocket  Law  Lexicon, 

or  Di  ction  ary  of  Jurispmdenoe.    Explaining  Technical  Words 

and  Phrases  used  in  English  Law,  together  wiih  a  Literal  Translation 

cf  Latin  Maxima.    Fcp.  8vo.     1882.  69. 

"  A  wonderful  little  legal  Dictionary."— 7iieierma«r^«  Law  StudenU^  Journal. 

"  A  Tory  handy,  compfote,  and  usenil  little  work." ^Saiurdap  Review^  April  8, 1882. 

Wliapton's    Law    Lexicon.— A  Dictionary  of  Jurupru- 

dence,  explaining  the  Technical  Words  and  Phrasea  employed  in 

the  several  Departments  of  English  Law;  including  the  Tarious 

Legal  Terms  used  in  Commercial  TransaotionB.    Tosether  with  an 

Explanatory  as  well  as  Literal  Translation  of  the  Latin  Maxima 

contained  in  the  Writings  of  the  Ancient  and  Modem  Commentators. 

Sixth  Edition.      Enlarged   and  revised  in   accordance  with  the 

Judicature  Acts,  by  J.  SHIBESS  WILL,  of  the  Middle  Temple, 

Esq.,  Bairister-at-Law.    Super  roval  8to.    1876.  2L  2u 

"  As  a  work  of  reference  ior  the  library,  the  handsome  and  eiabcfats  editioa  of 

'  TTharton'f  Law  Lexicon '  which  Mr.  Shireas  will  haa  prodnoed  mnat  sapersede  all  former 

lames  of  that  well-known  work."— £aw  Magaabte  amd  JUmme. 

**  No  law  library  is  complete  without  a  law  dictionary  or  law  lezioon.  To  the  pradt 
tioner  it  is  always  useftil  to  have  at  hand  a  book  where,  m  a  small  compeas,  he  can  SaA 
an  explanation  of  terms  of  infrequent  oeenrrence,  or  obtain  a  referanee  to  statnteseB  moat 
subjects,  or  to  books  wherein  particnlar  subjects  are  treatea  of  at  fell  length."— Zaw  Times. 

\*  AU  itandard  Law  Worhi  am  Upt in  Btodc^  in  law  eal^and  o^/er  hindinttt, 
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OIQESTS Bedford.— FiVie  **  EzamiiiAtion  Giade&*' 

Chambers'— Ttie  **  Public  HeiJUi.'* 

Chitty's  Equity  Index.— CSbiily**  Index  to  all  the  Reported 
Cues,  and  Statatea,  in  or  rebting  to  the  PrincipleB,  Pleading,  and 
Pnctice  of  Eqnity  and  Bankraptcj,  in  the  several  Courts  of  Equity 
in  England  and  Ireland,  the  Pnvy  Covncil,  and  the  House  of  Lord9, 
from  the  earliest  period.  Third  Edition.  By  J.  MACAULAY, 
Esq.,  Barrister-at-Law.    4  vok.    Royal  Sva    1863.  71.  7<. 

Fisner's  Digest  of  the  Reported  Cases  deter- 
mined in  the  House  of  Lords  and  Piiry  Coimcil,  and  in  the 
Coorts  of  Common  Law,  Divoroe,  Pkobate,  Admiralty  and  Bank- 
mptcy,  from  Michaelmas  Tenn,  1766,  to  Hilary  Term,  1870 ; 
with  Referenoes  to  the  Statutes  and  Roles  of  Conrt  Fomidedon 
the  Analytical  Digest  by  Hanison,  aad  adi4>ted  to  the  present 
practice  of  the  Law.  By  R  A.  FISHER,  Esq.,  Judge  of  the 
County  Courts  of  Bristol  and  of  Wdku  live  large  volumes,  royal 
8vo.    1870.  12/.  121. 

Consolidated  Supplement  to  above,  during  the 
years  1870—1880.  By  T.  W.  CHITTY  and  J.  MEWS,  Esqrs., 
Barristers-at-Law.     2  vols.     Royal  8vo.    1880.  8/.  3s. 

{Oontinved  AnnmaUg.) 
"  Mr.  Fiaher's  Digest  it  a  wonderful  work.     It  is  a  mlncle  of  human  indostry.'*— ifr. 
JuitkMWUkt. 

'*I  think  It  woold  be  Terjr  dUBealt  to  imiiTOTe  opoa  >ir.  Ushor't  'Conmon  Lav 
Blgeit.'  "^at  Jamtt  PU^^ama  auphm,  en  Cbrf«ioartm. 

Godefroi.— Tide  "Trusts  and  Trustees." 

Leake.—  Vide  "*  Real  Property  *'  and  *"  Contracte/' 

Notanda  Digest  in  Law»  Bquity,  Bankruptcy, 
Admiralty,  Divorce,  and  Probate  Cases. — ^By 
H.  TUDOR  BODDAM,  of  the  Inner  Temple,  and  HARRY 
GREENWOOD,  of  Linootn*s  Inn,  Esqis^  Barristeis-at-Law. 

Third  Series,  1873  to  1876  inclusiTe,  half-bound.  Net,  IL  lli.  6eL 

Ditto,  Fourth  Series  for  the  years  1877,  1878, 1879,  1880,  and  18S1, 
with  Index.  EcLcJi,  nety  12.  Is. 

Ditto,  ditto,  for  1882.  By  H.  TUDOR  BODDAM  and  E.  W.  D. 
MAN  SON,  Esqrp.,  Barristers  at-Law.  Plain  Copy  and  IVo  Indexes, 
or  Adhesive  Copy  for  insertion  in  Text-Buoks  (without  Index). 
Annual  Subscription,  payable  in  advance.  JVX,  21s. 

%*  The  numbers  are  issued  regularly  every  alternate  month. 
Each  number  contains  a  conciie  analvsis  of  every  case  reported 
in  the  Law  ReporU,  Law  Journal^  WtMy  Reporter,  Lam  Tiwiet,  and 
the  Irish  Law  Reports,  up  to  and  including  Ihe  cases  contained  in  the 
parts  for  the  current  month,  with  lefersneei  to  Text-books,  Statutes, 
and  the  Law  Reports  Consolidated  Digest,  and  an  althabshcal 
INDEX  of  the  subjects  contained  n  b^oh  xuxbeb. 

Pollock.— Ftrfe  "  PartncMhip.* 

Roscoe.— Tide  "Criminal  Law*  and  *  Nisi  Prius.'* 

DISCOVERY,— Hare's   Treatise   on   the    Discovery  of 

Evidence.— Second  Edition.    Adapted  to  the  Procedure  in  the 

High  Court  of  Justice,  with  Addenda,  oontatniDg  all  the  Reported 

Cases  to  the  end  of  1876.    By  SHERLOCK  HARE,  Barrister^t- 

Law.    Post8vo.    1877.  12*. 

"Hie  book  is  ft  tueftil  contrlbntlon  to  ovr  text4MMks  on  imeUee.**— iSo/Mton'  JinmuU. 
**  We  have  read  hit  work  with  considerable  aticafcioQ  aal  mteresl,  and  we  cao  speak  In 
tsnos  of  cordial  pralae  of  the  manser  in  wfaieh  the  aew  procedore  has  been  worked  into 
tiM  <dd  materiaL  ...  AU  the  sectloits  and  orden  ot  the  Dew  legislation  are  referred 
to  In  the  text,  a  synopsis  of  recent  esses  is  given,  and  a  good  index  comirietes  the 
vetoBM.  **— £ai9  Timet, 

Seton.— Vide  "Equity." 

\*  AU  standard  Lav  Works  are  kept  in  Skfdt^  in  lamoatfand  otA«r  liadingu 


119,  CHANCERY  LANE,  LONDON,  W.C.  II 


DISTRICT  REQiSTRIES.~Archibald.— Fute  "Judge*'  Chambwi 
Practice." 

DIVORCE.~Brown6'8  Treatise  on  the  Principles 
and  Practice  of  the  Court  for  Divorce  and 
Matrimonial  Causes:— With  the  SUtntet,  Rales.  Feet 
and  Forms  relating  thereto.  Fourth  Edition.  (Indncling  the 
Additional  and  Amended  Rales,  Jnly,  1880.)  Bj  GEORGE 
BROWNE,  Esq.,  Banristorvat-Law.    Demy  8vo.     1880.  11.  4s. 

"  Tbe  1x)ok  Is  a  clear,  practical,  and,  ao  far  «■  we  bare  been  able  to  test  it,  accurate 
exjxMitlon  of  divorce  law  and  prooodureL"— &)<icitor«'  Journa', 

Haynea— Fu20  "Leading  Cases." 

DOMICIL.— Dicey  on  the  Law  of  Domicil  as  a  branch 
of  the  Law  of  England,  stated  in  the  form  of 
Rules.— By  A.  V.  DICEY,  RC.L.,  Bamster^tt-Law.  Author 
of  "  Rales  for  the  Selection  of  Parties  to  an  Action."  Demy  Svo. 
1879.  181. 

"The  practitioner  irill  Had  the  book  a  tlioroaghly  exact  and  tmstwortliy  samroaiy 

of  the  present  state  of  ibe  law.**— Ac  Spectator. 

EASEMENTS.— Goddard's  Treatise  on  the  La^/v  of 
Easements.— By  JOHN  LEYBOURN  GODDARD,  Esq^ 
Barrister-at-Law.    Seoond  Edition.    Demy  8vo.     1877.  16s. 

"  The  bi  ok  is  isTaloable :  wbere  tbe  eases  are  dlent  tbe  author  has  taken  pains  to 
sseertain  what  tbe  law  wnold  be  if  broegfat  into  qaestioii.''~.£air  JowmaL 

'*  Nowhere  has  tbe  safajrct  berm  treated  so  eKhaosttrely,  and,  we  wmj  add,  so  soientii- 
eally,  as  by  Mr.  Ooddard.  We  recommend  It  to  the  most  careful  stadyofthe  law  stodoBt 
ss  weD  as  to  tbe  library  of  the  practitioner."— £aie  Tbntt. 

ECCLESIASTICAL  LAW.— Dodd's  Burial  and  other 
Church  Fees  and  the  Burial  Act,  1880 :— With 
Notes.  By  J.  THEODORE  DODD,  M.A.,  Barrister-at-Law,  of 
Lincohi's  Inn.     Ro;^  12mo.    1881.  4g. 

Phillimore's  (Sir  R.)  Ecclesiastical  Law.  —  The 
Ecclesiastical  Law  ol  the  Chnxch  of  England.  With  Sapplement^ 
containing  the  Statates  and  Decisions  to  end  of  1875.  By  Sn 
ROBERT  FHILLIMORE,  D.C.L.,  Official  Frindpal  of  the  Azohea 
Conrt  of  Canterbniy ;  Memher  of  Her  Majesty's  Most  Hononrabla 
Privy  Conncil.     2  toIb.    8to.    1878-76.  82.  7s.  Sd 

*i^*  The  Sapplement  may  be  had  separately,  price  4s.  6d^  sewed. 

ELECTIONS — Browne  (G.  Lathom.)— Ficfc  "Registration.'' 

FitzGerald.— Fieis  ••Ballot.* 

Rogers  on  Elections,  Registration,  and  Election 
Agency. — Thirteenth  Edition,  indading  Pbtitionb  and  Mnnl- 
dpal  Elections  and  Registration.  With  an  Appendix  of  Statates 
and  Forms.  By  JOHN  CORRIE  CARTER,  of  the  Inner  Temple, 
Esq.,  and  Midland  Circnit,  Bariister^t-Law.    Royal  12mo.    1880. 

U12I. 

"  Petition  has  been  added,  setting  forth  the  procedure  and  the  decisions  on  that 
sablect ;  and  the  statutes  passed  since  the  last  edition  are  explained  down  to  the 
Fsrliameutary  Elections  and  Corrapt  Prsctioes  Act  (1880X"— Tne  TbMt. 

"  We  have  no  hesitation  in  oominending  the  book  to  our  readers  as  a  useful  and 
adequate  treatise  upon  election  law."— dD/ictfor/  Jmamal. 

**  A  book  of  long  stojiding  and  for  information  on  the  common  law  of  elections,  of 
which  it  contains  a  mine  of  extrscta  from  and  references  to  the  older  authoritice, 
will  always  be  resorted  to."— Xaw  JimnuU 

EMPLOYERS'  LIABILITY  ACT.— Smith.— FW«  "NegliRence.' 

ENGLAND,  LAWS  OF,— Bowyer.— FW«  "  Constitutional  Law." 
Broom  and  *Hadley.— Fids  "  Commentaries." 

AU  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  hindinyv 
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HON  OUIOeS^Bedrorcl's  Guide  to  the  Pre- 
liminary EzAmiDAtion  for  Solicitors^— Footli 
yiBrtM     UWL     1874.  Jird;3iL 

Bedford's  Digest  of  the  Preliminary  Examina- 
tion Questions  in  L.atin  Grammar,  Arith- 
metic, French  Grammar,  History  and  Geo- 
graphy, with  the  AHwan  SeeoadSfilloB.  BomjSTa  1882.  18t. 

Bedford's  Preliminary  Guide  to  Latin  Gram- 
mar.—12mi    1872.  NH,  8s. 


•  • 
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EXAMINATION  GUIDES.- 

Bedford's   Student's  Guide  to  Smith   on  Con- 
tracts.   Demjr  Sva    1879.  8j;  M* 
Bedford's  Final  Examination  Gutda  to  Bank- 
ruptcy.— ^Fourth  Editioii.                                    {In  pnparatwn,) 
Bedford's  Student's  Guide  to  the  Eighth  Edition 
of  Stephen's  Ne^w  Commentaries  on  the  Laws 
of  England.— Second  Edifckm.    ]>emY8Ta    1881.  12c 
*'  Here  Ib  a  book  whJch  will  be  of  the  neftteet  aerrioe  to  etadanta.    It  reduces  tiie 
•  Commentailes '  to  the  form  of  queetwn  and  anewar    .    .    .    We  must  alao  give 
the  author  credit,  not  only  for  fais'eeleetion  of  qneetione,  b«t  for  his  anewen  thereto. 
Theoe  are  modele  of  fulneee  and  oonclfleneBa,  and  Inoky  will  b»  the  ceadHdate  who  can 
hand  in  a  paper  of  anawere  bearing  a  doae  reeemblanoa  to  thoaa  in  the  work  before 
Ba.*— Zow  /ewriMri. 

Bedford's  Final  Examination  Digest :  oontftining  a 
Digest  of  the  Final  Examination  QueBtionB  in  mattezs  of  Law  and 
Prooednre  dutennfaifld  by  the  Chancery,  Queen's  Bench,  ConuLon 
Fleas,  and  Exchequer  Divisions  of  the  High  Gout  of  Justice,  and 
on  the  Law  of  Beal  and  Personal  Property  and  the  Practice  of 
Conyeyancmg,  with  the  Answers.    8to.    1879.  Idt, 

"  Will  fumlah  studonts  with  a  large  armoury  <^  weapona  with  whleh  to  meet  the 
attacks  of  the  examlnera  of  the  Inoorporated  Law  BocA0By,''~'£mo  nmm. 

Shearwood's  Student's  Guide  to  the  Bar,  the 

Solicitor's  Intermediate  and   Final  and   the 

Universities  Law  Examinations.—With Suggestions 

as  to  the  books  usually  read,  and  the  passages  therein  to  whloh 

attention  should  be  paid.    By  JOSEPH  A.  SHEARWOOD,  KA^ 

Esq.,  Bairister-at-law,  Author  of  "  A  Concise  Abridgment  of  the 

Law  of  Beal  Properly/' and  "Personal  P)ropert7,''&c  Svo.  1879. 5t.6d 

"  Any  atndent  of  srerage  intenigonee  who  coaadentfonajy  follows  the  path  and  obeja  the 

Inatnietiooa  given  hfaa  by  ttie  author,  need  not  fear  to  nreaont  himaelf  as  a  candidate 

for  aoy  of  the  examinations  to  whidi  this  boo^  la  tnoanded  as  a  folde.**— Zaw  JoumdL 

EXECUTORS.>-Macaskie's  Treatise  on  the  Larw  of 
Executors  and  Administrators,  and  of  the  Adminis- 
tration of  the  Estates  of  Deceased  Persons.  With  an  Appendix 
of  Statutes  and  Forms.     By  STUART  CJTSNISGHAM  HA- 

CASKIE,  of  Gray's  Inn,  Esq.,  Barristerat-Law.  Svo.  1881.  lOt.  6<i. 

"  We  desire  specially  to  draw  the  attention  of  students  of  the  Inns  of  Court  to  Mr. 
Kacaskie'a  Treatise,  as  containing  an  able  summary  of  the  law  of  admlnlBtration,  now 
forming  one  of  the  subjects  set  for  the  general  examination  for  call  to  the  bar.' 

**  Students  may  read  the  book  with  adyantage  as  an  introduction  to  *  Williams.'  sad 
by  practitioners  not  possessing  the  larger  work  it  will  undoubtedly  be  found 
useful.''— £aw  Journal.  March  5, 1881. 

W^illiams'  La^^r  of  Executors  and  Adminis- 
trators.—By  the  Bt  Hon.  Sir  EDWARD  YAUGHAN 
WILLIAMS,  late  one  of  the  Jndges  of  Her  Majes^s  Court  of 
Common  Fleas.  Eighth  Edition.  By  WALTER  VAXTOHAN 
WILLIAMS  and  BOLAKD  YAUGHAN  WILLIAMS,  Esqn., 
Banfsten-at-Law.    2  toIsl     Boyal  8to.    1879.  8Z.  10s. 

**  A  treattse  which  oocupleB  an  unique  position  and  which  Is  reoegnlsed  by  the 

Bench  and  the  profeeslon  as  having  paramount  authority  in  the  dosMin  of  law  with 

which  it  deals.  — Law  JownuiL 

PACTORSr— Cavanagh.— 7u{e  "Money  Secnrities.'' 

FACTORY  ACTS.— Notcutt's  La'wv  relating  to  Factories 
and  "VYorkshops.    Second  Edition.    12mo.    1879.         9s. 

FARM,  LAW  OF.— Addison  ;  Cooke.— Fide  «  Agricnltona  Law." 
Dixon's  La^w  of  the  Farm.— A  Digest  <tt  Cases  eonBieceed 
with  the  Law  of  the  Fsnn,  and  indnding  the  Agiicaltaral  Costoma  ol 
Enfl^d  and  Wales.  Fourth  Edition.  (Indnding  the ''Ground  Gkme 
Aet,  1880.")  By  HENRY  PERKINS,  Esq.,  Banlitsr^t'Law  and 
Midland  Ciremt.    Demy  Sva    1879.  U  0s. 

"  It  1i  hnposslliln  not  to  he  ttmek  with  the  csttmardiBary  lesMSsh  thatmust  have  been 

uaed  in  the  compHslloa  of  saeh  a  book  as  thia.'*—Law  Jemnal, 

*«*  All  itandard  Law  WwrlMore  kept  in  Stock,  in  law  calf  and  other  Undingi^ 
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PtNAL  EXAMINATION  DIGEST.- Bedford.— Ftcie  "Examiiiation 
Guides.'* 

FOREIGN  JUDGMENTS.— Piggott's  Foreign  Judgments 
their  effect  in  the  English  Courts.  TheHnglish 
Doctrine,     Defences,     Judgments     in     t<em. 
Status.— By  F.  T.  FIGGOTT,  M.A^  LL.M.,  of  the  Middle 
Temide,Baq.,BaniBter-at-Law.    Boyal  8to.    1879.  16s, 

**  A  nwAil  and  weU-dmed  volume.**— Low  MagtuiM. 

"Mr.  Flgicott  wrltM  under  stroag  oodtIoUou.  bat  he  ii  eIw«7B  eereflil  to  reel  his 
■csunente  on  anttiority.  and  kherebj  adds  oomldeimbly  to  tbe  nine  of  bii  handy  Tolameu'* 
Lmm  MagoMim  wnd  Reiim,  November,  1879. 

Part  IT.— The  Effect  of  an  English   Judgment 

Abroad.   Service  on  Absent  Defendants.  Boyal 

Bro.    18S1.  15c 

"  Mr.  PkcKott,  in  hia  present  volume,  brings  together  a  mass  of  detaila  which  it 
would  be  mfflcult  to  find  elsewhere  in  our  le^  literature  stated  in  so  concise  and 
■ocurate  a  form." — Law  Jfaf/onne,  May,  1881. 

FORMS.— Archibald.— Ft(20  <' Jadgee*  Chambers  Praot&Ge.*' 

BuUen  and  Leake.— Ftde  **Pleading." 

Chitty's  Forms  of  Practical  Proceedings  in 
the  Queen*s  Bench,  Common  Pleas  and  Ex- 
chequer Divisions  of  the  High  Court  of  Jus- 
tice: with  Notes  containing  the  Statntes,  Rales  and  Practioe 
relating  thereto.  Eleventh  Edition.  By  THOS.  WILLES 
CHITTT,  Esq.,  Barrister-at-Law.    Demy  8yo.    1879.  12. 18<. 

Daniel Ts  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom; 
with  Dissertations  and  Notes,  forming  a  complete  guide  to  the 
Practioe  of  the  Chancery  Division  of  the  High  Conrt  and  of  the 
Courts  of  Appeal  Being  the  Third  Edition  of  "  DanieU's  Ghanceiy 
Forms.**  By  WILLIAM  HENRY  UPJOHN,  Esq.,  of  Gray's 
Inn,  Ac.,  &c    Demy  8yo.  1879.  2L  2t. 

*'  Mr  Upjohn  has  reatored  the  volume  of  Ghanoeiy  Forma  to  the  place  it  hdd  before 
the  reeent  changes,  as  a  trustworthy  and  complete  oollcctlon  of  precedenta.**— ^ioCorc* 
Jimmal. 

**  So  careftil  is  the  notlDg  ap  of  the  auihoriUea  so  dearly  and  concisely  are  the  notes 
eipreassd,  that  we  have  found  it  of  ss  mnch  value  as  the  ordinary  text  books  on  the  Judi- 
cature Acts.  It  wUl  be  as  useAil  a  work  to  praotitaonen  at  Westminster  aa  It  will  be  to 
those  in  Unooln  s  Ian.**— Xov  rtmrn. 

FRENCH  COMMERCIAL  LAW.-Goirand.-rM2e"CommerGialLaw.'* 

HIGHWAYS.-Baker's  Law  of  Highways  in  England 

and  Wales,  including  Bridges  and  Locomotives.    Comprising 

a  Buocinct  code  of   the  several  provisions  under  each   head,  the 

statutes  at  length  in  an  Append ;  with  Notes  of  Cases,  Fonns, 

and  copious  Index.    By  THOMAS  BAKER^  of  the  Inner  Temple, 

Esa.,  Barrister-at-Law.    Royal  12mo.    1880.  15s. 

"This  i»  oistinctly  a  well -planned  book,  and  cannot  fail  to  be  useful,  not  only  to 

lawyers,  but  to  those  who  may  be  locally  engaged  in  the  management  of  highways." — 

£mo  JownuU. 

**  The  general  plan  of  Mr.  Baker's  book  is  good.  He  groups  together  oondensed 
statements  of  the  effect  of  the  provisions  of  the  different  Blgnway  Acts  relating  to 
the  same  matter,  giving  in  aU  cases  references  to  the  sections,  which  are  printed  In 
full  in  the  appendULx.  To  each  condensed  section,  or  group  of  sections,  he  appends  a 
note,  stating  concisely  the  effect  of  the  dedsiona."— £M(eiton^  JoumaL 

Chambers'  Law  relating  to  Highways  and 
Bridges,  being  the  Statutes  in  full  and  brief  Notes  of  700 
Leading  Cases;  together  with  the  Lighting  Aot^  1833.  By  GEO. 
F.CHAMBERS,  Esq.,  Bazrister-at-Law.     1878.        Jiedueedtol2i. 

*J^  All  standard  Lav  Works  are  Ixpt  in  Stock,  in  law  edffand  other  bindings. 
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INJUNCTIONS.— Seton.—FK2e  ''Equity.' 

INLAND  REVENUE  CASES.— High  mo  re's  Summary  Pro- 
ceedings in  Inland  Revenue  Cases  in  England 
and  Wales.  By  NATHANIEL  JOSEPH  HIGHMORE,  of 
the  Middle  Temple,  Esq.,  Barrister-at-Law,  and  of  the  Inland 
Revenue  Department.     Royal  12mo.     1882.  6f. 

"  A  complete  trcAti«e  on  procedure  applied  to  cases  under  the  Revenue  Act^  and  as 

a  book  of  practice  it  is  the  best  we  haTc  sion."— The  Justice  qf  UU  Peaetj  Jan.  28,,  1882. 

INSURANCE^— Arnould  on  the  Law  of  Marine  Insu- 

rance.—Fifth  Edition.    By  DATID  llAGLACHLAN,  Esq., 

BaiTi8ter«t-Law.    2  Tola.    Royal  Svo.    1877.  SL 

'*  At  a  text  book,  *  Amoold '  Is  now  all  the  praoUtioner  can  want,  and  we  oongratnlafce 

the  editor  npon  the  ikill  with  which  he  has  incorporated  the  new  dectrioni.*— Zoif  Timei, 

Hopkins'    Manual    of  Marine   Insurance.-— Sro. 

1867.  18«. 

Lowndes  on  the  Law  of  Marine  Insurance.— 

A  Practical  Treatise.    By  RICHARD  LOWNDES.     Author  of 

"  The  Law  of  (General  Average,"  ko.    Demy  Svo.     1881.      lOt.  6d, 

"  It  is  rarely,  indeed,  that  we  have  been  able  to  express  such  unqualified  approval 

of  a  new  legal  work."— ^i^itort"  Journal,  February  12th,  1881. 

INTERNATIONAL  LAW — Amos*  Lectures  on  Inter- 
national Law. — Delivered  in  the  Middle  Temple  Hall  to  the 
Students  of  the  Innsof  Court,  by  SHELDON  AMOS,  M.A.,  Pro- 
feoBor  of  Jnrispmdence  (inclndhig  Intemational  Law)  to  the  Inns 
of  Court,  kc.     Royal  Svo.     1874.  10«.  M, 

Dicey.— Fide  "DomicQ." 

Kent's    International    La^w.  —  Kent's  Commentaiy  on 

Intemational  Law.      Edited  by  J.  T.  ABDT,  LL.D.,  Judge  of 

County  Courts.     Seoond  Edition.     Revised  and  brought  down  to 

the  present  time.     Crown  Svo.    1878.  10«.  dd, 

"Altogether  ]>r.  Abdy  has  performed  his  task  in  a  manner  worthy  of  his  repatatioiL 

His  booAc  will  be  nsefUl  not  onff  to  Lawjers  and  Law  Students,  for  whom  it  was  primarily 

intended,  ont  slso  forla7men.*-HSMott0rf' JonriMtf. 

Levi's  International  Commercial  Law. — Being  the 
Principles  of  Mercantile  Law  of  the  foUowizig  and  other  Countries 
— viz.  :  England,  Ireland,  Scotland,  British  Lidia,  Britii^  Colonies, 
Austria,  Be^um,  Braril,  Buenos  Avres,  Denmark,  France,  Gennany, 
Greece,  Hans  Towns,  Italy,  Netherlands,  Norway,  Portugal,  Ptuasia, 
Russia,  Spain,  Sweden,  Switserland,  United  States,  and  Wttrtemberg. 
By  LEONE  LEVI,  Esq.,  F.S.A.,  F.S.a,  Banister-at-Law,  &c. 
Seoond  Edition.     2  vols.     Royal  Svo.     1868.  IL  16$, 

Vattel's  Law  of  Nations.— By  JOSEPH  OHITTY,  Esq. 
Royal  Svo.    1884.  12.  Is, 

W^heaton's    Elements  of  International    Law; 

Second  English  Edition.     Edited    with  Notes  and  Appendix  of 

Statutes  and  IVeaties,  bringing  the  work  down  to  the  present  time. 

By  A.  a  BOYD,  Esq.,  LL.B.,  J.P.,  Bairister-at-Law.     Author  of 

"  The  Merchant  Shipping  Laws."    Demv  Svo.  1880.  11,  lOt. 

"Mr.  Boyd,  the  latest  editor,  has  added  many  nseftJ  notes;  he  has  iaserted  in  the 

Appendix  pablio  doonmenu  of  permanent  value,  and  there  is  the  prospect  that,  as  edited 

by  Mr.  Boyd,  Mr.  Wheaton's  volume  will  enter  on  a  new  lease  of  HflB.*'— 3^  Tima. 

*'  Both  the  plan  and  execution  of  the  work  before  us  deserves  commendation.  .  .  . 
The  text  of  Wheaton  is  presented  without  alteiation,  and  Mr.  Dana's  numbering  of  the 
sectimis  is  preserved.  .  .  .  The  Index^  which  could  not  have  been  compiled  without 
much  tliought  snd  labour,  makes  the  book  nandy  for  reference." — Law  JmrmU, 

**  Students  who  require  a  knowledge  of  Wheaton's  text  will  find  Mr.  Boyd's  volume 
very  convenient.'*— Xms  Magaaini. 

JOINT  OWNERSHIP.-Foster.- F«ie  "  Real  Estate." 

%*  AU  ttandard  Law  TTorib  are  hepi  in  SUekf  in  Um  calf  and  other  bindings 
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JOINT  STOCKS^Palmer.— Fwle  ''ConTeyaiifliag"  ud  •'CompMijr 
Law." 

Thring's  (SirH.)  Joint  Stock  Companies'  Lav^.— 
The  Law  aiid  Pkaotioe  of  Joint  Stock  and  other  Compaiuei,  hudmifng 
the  Compaiues  Acti^  1862  to  1880,  with  Notes,  Orden,  sad  Boles  in 
Chanceiy,  %  Collection  of  Preoedente  of  Memoranda  and  Articles  of 
Association,  and  all  the  other  Forms  required  in  Making,  Administer' 
ing,  and  "Winding-np  a  Company ;  also  the  Partnership  Law  Amend- 
ment Acty  The  Life  Assnrance  Companies  Acts,  and  other  Acta 
relating  to  Companies.  By  Sib  HENBT  THSING,  K.C.B.,  The 
Parliamentaiy  ConnseL  Fourth  Edition.  By  6.  A.  B.  FTTZ- 
6EBALD,  Esq.,  M.A.,  Bamster-at-Law,  and  late  FeDow  of  St. 

Jcdm's  CdlaKe,  Oxford.    Demy  8vo.    1880.  IL  5s. 

'  This,  M  the  work  of  the  origizial  drsnghtsmui  of  the  Oompaalm'  Act  of  IMS,  and 
weU-known  Perilamentsiy  oomuMl,  Sir  Heniy  Thring,  Is  nahmfiy  tlio  highest  sirthoritr 
on  the  ■object."— flW  Una. 

"  One  d.  ite  SMst  valuable  feeturce  is  ita  oollectiaii  of  precedents  ot  Hemonnda  and 
ArtidoB  oi  Aflflociation,  whidx  baa,  in  this  Edition,  been  l&zgely  increased  and  im« 
proved  ."—Za»  Jouruat. 

Jordan's  Joint  Stock  Companies.— A  Handy  Book  of 
Practical  Lostructiains  for  thf>  Formation  and  Management  of  Jofait 
Stock  Companies.    Seventh  Edition.     12iiio.     1881.      Net,  2s.  6er. 

JUDGES'  CHAMBERS  PRACTICE.— Archibald's  Forms  of 
Summonses  and  Orders,  with  Notes  for  nse  at  Jndges* 
Chambers  and  in  the  District  Begistries.  By  W.  F.  A.  ARCHI- 
BALD, M.A.I  of  the  Inner  Temple,  Bariister-at-Lttiir.  Boyal  12mo. 
1879.  12s.  6d. 

"  The  work  is  done  most  tborooghJIy  and  yet  condeely.  The  prectitianw  win  find 
plain  directions  how  to  proceed  in  all  the  matters  connected  with  a  oommon  law 
action,  interpleader,  attachment  of  debts,  monifasMif,  injonctian — indeed,  the  whole 
juilfldietlon  of  the  comnum  law  diTision%  in  the  district  registries,  and  at  Judges 
chambers."— Xow  Timm. 

"A  clear  and  well-digested  tait  stensw,  which  will  no  doubt  be  widely  used  by  the 
prafeesion.*' — £aif  Mtigturint, 

JUDCMENTSr-Piggott.— F«2e  <'Fordlgn  Judgments." 

'Walker's   Practice    on    Signing   Judgment  in 

the  High  Court  of  Justice.    With  Forms.    By  H.  H. 

WALKEB^  Esq.,  of  the  Judgment  Department,  Exchequer  Division. 

Crown  8yo.    1879.  ii.  fUL 

**TiM  boek  vBdoobtedly  meets  a  want,  and  fnmlshee  infonsation  STsilahle  for  almost 

sfsry  branch  of  praetlca" 

<*  We  think  that  soUdtois  sad  their  clerks  will  flod  it  eatremaiy  useAil.**— £aw  /oemaL 

JUDICATURE  ACTS.— Archibald.— Fide  '<  Common  Law/' 

Ilbert's  Supreme  Court  of  Judicature  (Officers) 
Act,  1879 ;  with  the  Rules  of  Coart  and  Forms,  Deoember,  1879, 
and  April,  1880.  With  Notes.  By  COURTENAY  P.  ILBERT, 
Esq.,  Barrister-at-Law.    Boyal  12mo.    1880.  Gs. 

{In  limp  leather,  9s.  QcL) 
*«*  A  LABOB  FAPBB  EDITION  (for  mai^al  notes).    Royal  Svo.  St. 

The  above  forme  a  SuppUment  to  "  WiUon*e  JudioeUwt  Aete,"  Second  Sdiiion, 
Moraan.— F&ie  '"Chanoery." 

Stephen's  Judicature  Acts  1873, 1874,  and  1875, 

consolidated.    WHh  Notes  and  an  Index.    By  Bir  JAMES 

FITZJAMES  STEPHEN,  one  of  Her  Majesty's  Judges.    12mo. 

1875.  4s.  M. 

S^wain's  Complete   Index  to  the  Rules  of  the 

Supreme  Court,  April,  1880,  and  to  the  Forms  (miiform 

with  the  Ofacial  Rules  sad  Forms).      By  EDWARD  SWAIN. 

Imperial  Svo.    1880.  Net,  1& 

"An  almost  indispensable  addition  to  the  recently  issued  xnlss.*'— fioliciCan^ 

Jowmalt  May  1, 1880. 

*«*  A  a  sUmdard  Lav  WorJu  are  kept  in  Stock,  in  law  calf  and  other  Hndififfi. 
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son's   Supreme  Court  of  Judicature   Acts 

Appellate    Jurisdiction    Act,    1876,    Rules    of 

Court  and  Forms.    With  other  Acts,  Orders,  Bnlea  and 

Begnlfttioiui  reUting  to  the  Supreme  Cknirt.    With  PnoHoal  NotM. 

Thhrd  Edition.    By  M.  D.  GHALMEES,  of    the   Inner  Temple. 

AMdrted  bj  HEKBERT  LUSH- WILSON,  of  the  Inner  Temple, 

Banristem-at-LAw.     Royal  12ma    1882.    (pp.  850.)  25f. 

OPINIONS  OF  THE  PRESS  ON  THE  THIRD  EDITION. 

**  This  edition  maintains  the  position  of  its  prodeceasors."— Saw  JovLmal^  July  22,1882. 

"Numerous  as  have  been  tiio  publications  dealing  with  the  Dractioo  under  the 

Judicature  Acts,  this  volume  has  retained  its  hold  ana  is  the  popular  practice." — Lam 

Timu,  August  5. 1882. 

*'  We  have  missed  no  case  for  which  wo  have  looked,  and  have  found  the  effect  of 
the  decisions  stated  with  accuracy  and  torseness.  .  .  .  The  index  seems  to  havo 
boon  entirely  remodelled,  and  is  very  convenient  and  well  arranged."— iSI^2ieiA»i*«' 
Journal^  August  5,  1882. 

"  This  weu  known  book,  wliich  has  been  from  the  first  a  general  favourite  in  the 
profession,  oomes  out  afresh  in  this  its  third  edition,  imder  excellent  auspices.  Mr. 
Chalmers,  whose  valuable  work  on  Bills  of  Exchange  has  been  noticed  bvus  in  these 
pages,  and  Mr.  Lush- Wilson,  to  whose  pen  we  nave  ourselves  been  uidebted  for 
contributions,  have  devoted  themselves  with  seal  to  the  task  set  before  them.  The 
result  cannot  but  enhance  the  already  widely  acknowledged  value  of  Wilson's 
'Judicature  Acts.'  The  Table  of  Cases  runs,  we  observe,  to  over  fiftv  pages,  and  jot, 
although  necessary  additions  have  been  made  in  several  important  psjiiculars, 
the  book  has  skilfully  been  kept  within  a  most  moderate  compass,  so  that  Wilson's 
'Judicature  Acts' remains  what  it  always  was,  one  of  the  most  handy  as  well  as 
one  of  the  best  appreciated  editions  of  the  Acts.'*— £ai0  MagatiaA,  August,  1882. 

JURISPRUDENCE.— Phillimore's  (J.  G.)  Jurisprudence.— 
An  InAQgunl  Lecture  on  Jnrispradenoe,  and  a  Lscture  on  Canon 
L»w,  delivered  at  the  Hail  of  the  Inner  Temple,  Uihiry  Tenn,  185L 
By  J.  G.  PHILLIMORE,  Esq.,  Q.C.    8va    186L    Sewed.    8«.  M. 

JURY  LAWS.— Erie's  The  Jury  Laws  and  their  Amend- 
ment. By  T.  W.  EBLE,  Esq.,  one  of  the  Masters  of  the 
Supreme  Court.    Royal  8vo.     1882.  5«. 

JUSTINIAN,  INSTITUTES  OF.-Cumin.— Fufo  "Civil  Law.'* 
Meara— Ft({6  "Roman  Law." 

Rueag's  Student's  '' Auxilium  "  to  the  Institutes 

of  Justinian. — ^Being  a  complete  ^nopals  thereof  in  the  form 

of  Question  and  Answer.    By  ALFRED  HENRY  RXJEGG,  of  the 

Middle  Temple,  Barrister-at-Law.    Poet  8vo.    1879.  5t.> 

*'  The  stndent  will  be  graatly  assisted  In  daaring  and  arranging  his  knowledge  by  a 

work  of  tids  kind."— Xow  Journal, 

JUSTICE  OF  THE  PEACE.— Burn's  Justice  of  the  Peace 
and  Parish  Officer. — Edited  under  the  Superintendence 
of  JOHN  BLOSSETT  MAtTLE,  Esq.,  Q.C.  The  TUrtleth  Edition. 
Five  large  vols.     8vo.    1869.    {PiMuheda/tlll^,)  Nei,2U2t. 

Stone's  Practice  for  Justices  of  the  Peace,  Justioea' 
Clerks  and  Solicitors  at  Petty  and  Spedal  Sessions,  in  Simmiary 
matters,  and  Indictable  Offences,  with  a  list  of  Summary  Convic- 
tions, and  matters  not  CriminaL  With  Forms.  Ninth  Edition.  By 
WALTER  HENRY  MACNAMARA,  Esq.,  Barrister-at-Law. 
Editor  of  "Paley's  Summary  Convictions,"  "Steer's  Parish  Law," 

Ac.    Demy8vo.    1882.  26$ 

**  A  very  creditable  effort  has  been  made  to  condense  and  abridge,  which  has  been 

suceessfuL  whilst  the  completeness  of  the  work  has  not  been  impaired." — Law  limes. 

Wigram's  The  Justices'  Note  Book.— By  W.  KNOX 

WIGRAM,  Esq.,  BaiTister*at-Law,  J.P.  Middlesex.    Second  Edi- 

tion.    With  a  copious  Index.    Royal  12mo.    1881.  12<.  6d 

"  We  have  found  in  it  aU  the  information  wmch  a  Justice  can  require  as  to  recent 

legislation."— 77^  Timet. 

"  We  have  nothing  bat  praise  fior  the  book,  which  is  a  Jasttoes'  royal  road  to  know- 
ledge "-^SoUeU^rt*  MmrnaL 

*^Tbis  is  altoffether  a  capital  book.  Mr.  Wigram  is  a  good  lawyer  and  a  good 
justioesT  lawyer.^— Xaw  Journal. 

We  can  thoroxighly  reoommend  the  vohune  to  magistrale8.'''-£«MS  Ttam. 
AU  itanda/ri  Lam  Worit  an  kept  tn  Stoekj  in  2mp  calf  andolher  hindingt. 
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LAND  AZT.—See  "Settled  Estates."— Middleton. 

LAND  TAX.— Bourdin*s  Land  Tax.— An  Expontaoa  of  the 
Land  Tax  ;  its  Assessinent  and  GoUsotion,  with  a  statement  of  the 
riffhts  conf ened  by  the  Bedeinption  Acts.  By  MARK  A.  BOUR- 
DIN  (late  Refristrar  of  Land  Tax).    Second  Edition.     1870.        4f. 

LANDLORD  AND  TENANT.— Woodfall'8 1.aw  of  Landlord 
and  Tenant.— With  a  foil  Collection  ot  Pteoedents  and 
Forms  of  Prooednre.  Containing  also  an  Abstract  of  Leading;  Pxo- 
poritionB,  and  xables  of  certain  Customs  of  the  Country.  Twelfth 
Edition.  In  which  the  Fk«cedents  of  Leases  have  been  revised  and 
enlarged,  with  the  assistance  of  L.  G.  G.  Bobbins,  Esq.  By  J.  M* 
LELY,  Esq.,  Bainster.at-Iiaw,  Editor  of  "Chitty's  SUtates,"  Ac, 
&c.    Royal  8vo.    1881.  17. 18s. 

"  The  editor  has  expended  dsborste  btdrntxy  and  ^jsteicaitc  ability  in  maldBg  the 

work  M  perfect  m  poettble."— fiMietterv*  JaurnaL 

LANDS  CLAUSES  ACTS.— Jepson's  Lands  Clauses  Con- 
solidation Acts;  with  Decisions,  Forms,  ft  Table  of  Costs.  By 
ABTHUK  JEPSONjEsq.,  Barrister-at-l>aw.  Demy8vo.  1880.  18«. 

"  The  work  concludes  with  a  number  of  forms  and  a  remarkably  good  Index." — 
Zaw  TVMtf . 

"  As  far  as  we  have  been  able  to  discover,  all  the  decisions  have  been  stated,  and 
the  effect  of  them  corroctlv  given." — Lam  Journal. 

"  We  have  not  observed,  any  omlarions  of  cases  of  importance,  and  the  nurport 
of  the  decisions  wo  have  examined  is  faiHy  well  stated.  The  coets  under  the  Acts 
are  given,  and  the  book  contains  a  large  niunber  of  forms,  which  will  be  found 
useful.  •' — SoHeitoyi*  Joumaf. 

LAW,  GUIDE  TO.— A  Guide  to  the    L^a^w:   for  General  Use. 

By  a  Banister.  Twenty-third  Edition.  Crown  8vo.  1880.  Net,  St.  6<L 

"  Within  a  nuurellouflly  small  oompaBS  the  author  has  condensed  the  main  provi- 

sions  of  the  law  of  England,  i4>pllcaoie  to  almost  every  transaction,  natter,  or  thing 

incidental  to  the  relations  between  one  Individual  and  another." 

LAW  LIST.—  Law  List  (The).— Comprising  the  Judges  and  OiBcefa 
of  the  different  Courts  of  Jostioe,  Counsel,  Special  Pleaders, 
Draftsmen,  Conveyancers,  Solicitors,  Notaries,  &c.,  in  En^and 
and  Wales ;  the  Cimiits,  Judges,  Tr^surers,  Registrars,  and  Uigh 
Bailiffs  of  the  County  Courts  ;  Metropolitan  and  Stipendia^ 
Magistrates,  Law  and  Public  Officers  in  England  and  the  Colonies, 
Foreign  Lawyers  with  their  English  Agents,  Sheriffs,  Under-SherifiiB, 
and  their  Deputies,  Clerks  of  the  Peace,  Town  derks,  Coroners,  d:c., 
&c.,  and  Commissioneni  for  taking  Oaths,  Conveyanoers  Practishig 
in  England  under  Certificates  obtained  in  Scotland.  So  £»  as 
relates  to  Special  Pleaders,  Draftsmen,  Conveyancen,  Solicitors, 
Proctors  and  Notaries.  Compiled  by  WIXUAM  HENBT 
COUSINS,  of  the  Inland  Bevenue  Office  Somerset  House, 
Registrar  of  Stamped  Certificates,  and  of  Jcnnt  Stock  Companies, 
and  Published  by  the  Authority  of  the  Commissioners  of  Inland 
Revenue.    1882.  Net,  lOi.  M, 

LAW  REPORTS.— A  very  laige  Stock  of  second-hand  and  new  Reports. 
Prices  on  application. 

LAWYER'S  COMPANION.— Fide  <<  Diary." 

LEADING  CASES.— Haynes*  Student's  Leading  Cases. 
Being  some  of  the  Principal  Decisions  of  the  Courts  in  Constitutional 
Law,  Common  Law,  C<mveyancing  and  Equity,  Probate,  Divorce, 
Bankruptcy,  and  Criminal  Law.  With  Notes  for  the  use  of  Students. 
By  JOHN  P.  HAYNES,  LL.D.,  Author  of  "The  Practice  of  the 
Chancery  Division  of  the  High  Court  of  Justice,"  "The  Student's 
Statutes,"  Ac    Demy  8vo.    1878.  16s. 

"  Will  prove  of  great  uUlity,  not  only  to  Students,  bat  PraedtlonerB.    The  Notes  are 

clear,  pointed  and  concise."— low  limet, 

"We  think  that  this  book  wUl  supply  a  want the  book  is  singnfArly  woU 

arranged  for  reference.  "—JkM  JcumaL 

\*  AU  gtemdard  Law  Warit  eurthq^inStodi^iMlaw  calf  and  other  Hndmqs. 
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LEADING  CASESi— CiinUtiMifd. 

Shirley's  Heading  Cases  made  Easy.  A  Selection 
of  Leading  Caaes  in  the  Common  Law.  By  W.  SHIRLEY  SHIR. 
LEY,  M.A.,  B.C.L.,  Esq.,  Barrister-At-Law.    Second  Edition. 

{In  preparailonJ) 
'* The  selection  Ib  very  lai^,  though  all  are  disUnotly  'leading  cases/  and  the  notes 
are  bv  no  moana  the  least  moritarious  part  of  the  woric." — Law  Journal. 

*'  Mr.  Shirley  writes  well  and  eleaiiy,  and  orldently  understands  what  he  is  writing 
about."— >Xaw  Tumit, 

LEGACY  DUTIES.- Ficie  '*  Taxes  on  Soooeeiion." 
LEKICON.— VitU  "  Dictionary.*' 

LIBEL  AND  SLANOER.-Odgers  on  Libel  and  Slander.— 
A  Digest  of  the  Law  of  Libel  and  Slander,  with  the  Evidence,  Fro* 
cedure  and   Practice,   both  in  Cavil  and  Criminal    Cases,   with 
Precedents  of  Pleadings.    With  Appendix   of  Statutes  including 
the  Newspaper  Libel  and  Registration  Act,  1881.    By  W.  BLAKB 
GDGERS,  M. A,  LL.D.,  Barrister-at-Law.   Dem7  8vo.   1881.    2U, 
"  We  have  rarely  ozamiied  a  work  which  shows  so  much  industry. 
...    So  good  is  the  book,  which  in  its  topical  Arrangement  is  vastly 
snporior  to  the  general  nin  of  law  books,  that  criticism  of  it  is  a  compli- 
ment rather  than  the  reysrse." — Law  Journai. 

"The  excuse,  if  one  be  needed,  for  another  book  on  Libel  and  Slander,  and  that  an 
English  one,  may  be  found  In  the  excellence  of  the  author's  work.  A  clear  head  and 
a  skilled  hand  are  to  bo  seen  throughout."— JRrtracf>>vm  Prtfajf  to  AmtHcan  reprint. 

LIBRARIES  AND  MUSeUMSr-Chambers'     Digest     of    the 
Law     relating     to      Public     Libraries     and 
Museums   and  Literary  and  Scientific  Insti- 
tutions generally.    Second  Edition.    By  G.  F.  CHAM- 
BERS, Bairister-at-Law.     Impeiial  8^0.     1879.  8«.  6d, 
LICENSING.— Lely    and     Foulkes'     Licensing     Acts, 
1828,  1869.  1872,  and  1874;  Containing  the  Law  of  the 
Sale  of  Liquors  by  Retail  and  the  Management  of  Licensed  Houses ; 
with  Notes  to  the  Acts,  a  Snmmary  of  the  Law,  and  an  Appendix 
of  Forms.    Second  Edition.      By  J.  M.  LELY  and  W.  D.   L 
FOULKES,  Esqrs.,  Bazristen-at-Law.    Royal  12mo.    1874.        8t. 
**  The  notes  are  sensible  and  to  the  point,  and  give  sTidnioe  both  of  care  and  know- 
ledge of  the  sat^lect**    SoUeitort*  JommaL 

LIFE  ASSURANCE.>-Scratchley*s  Decisions  in  Life  As- 
surance La'W,  collated  alphabetically  according  to  the  point 
involved ;  with  the  Statates.  Revised  Edition.  By  ARTHUR 
SCRATCHLET,  M.A.,  Banister-at-Law.    Demy  8vo.    1878.    5t. 

LIQUIDATION  BY  ARRANQEMENT.— Salaman's  Practical 
Treatise  on  Liquidation  by  Arrangement  and 
Composition  v/ith  Creditors,  under  the  Bank- 
ruptcy Act,  1869  :  comprising  the  Practice  of  the  Office  for 
Registration  of  Arrangement  ProoBedings;  the  Practice  as  to 
Receivers,  InjunctioDs,  Meetings  of  Creditors,  &c. ;  all  the  Autho- 
rised and  Original  Forms,  BiUs  of  Costs  under  Liquidation  and 
Composition ;  Notes  of  Cases ;  the  Sections  of  the  Butiatiptcy  and 
Debtors'  Acts ;  and  the  Rules  applicable  to  Liquidation  and  Com- 
position ;  the  Rules  of  1871.  With  Index.  By  JOSEPH  SEYMOUR 
SALAMAN,  Solicitor.  Author  of  "A  Pnustical  Guide  to  the 
Bankruptcy  Law  of  1860."     Re-issue.     Crown  8vo.    1882.         lOt. 

LUNACY.— Elmer's  Practice  in  Lunacy.— The  Practice  in 
Lunacy  under  Commissions  and  Liquisitions,  with  Notes  of  Cases 
and  Recent  Decisions,  the  Statutes  and  General  Orders,  Forms  and 
Costs  of  Proceedings  in  Lunacy,  an  Index  and  Schedvde  of  Cases. 
Sixth  Edition.  By  JOSEPH  ELMER,  of  the  Office  of  the 
Masters  in  Lunacy.     8vo.     1877  21<. 

All  standard  Law  Workt  are  Jcepl  in  Stock,  in  law  calf  and  other  hmdings. 
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MAQtSTERIAL  LAW.— Burn.— Fiiie  "Jnstioeof  the  PMoe.** 

Shirley's  Elementary  Treatise  on  Magisterial 
Law^,  and  on  the  Practice  of  Magistrates 
Courts.— By  W.  SHIBLEY  SHIRLEY,  M. A.,  B.C.L.,  Esq., 
BftTristar-at-J^aw.  Author  of  "A  Selection  of  Leading  Gases  in  the 
(Jommon  Law,"  **  A  Sketch  of  the  Criminal  Law,"  &&  B<^  12nio. 
18S1.  «fl.  6d. 

^Vigram.— Fide  ''Jnstioe  of  the  Peace." 
MAYOR'S  COURT  PR AOTICE.— Candy's  Mayor's  Court 
Practice.— The  Jurisdiction,  Prooe8S,Ptactice,  and  Mode  of  Plead- 
ing in  Ordinary  Actions  In  the  Mayor's  Goort,  London  (oommonly  called 
the  "Lord  Bfayor's  Court").  Pooaded  on  Braadoa.  By  GE0B6E 
CANDY,  Esq.,  Banister-at-Law.    Bemy  8to.     1879.  lU. 

•'Tk«  'ordhisry'  pnetlM  of  the  Oowi  kt  dasU  villi  fai  its  natnal  order,  and  is 
siiap^  sad  cisariy  sl«t«d.''^£aw  MmtmL 

MARITIME  COLLISION.-I.ownde8.— Marsden.— Ftcfe  '<Col- 
lisbn." 

MERCANTILE  LAW.— Boyd.— Ftde  "Shipping.'' 
RusselL— FMie  "AgetM^.** 

Smith's  Compendium  of  Mercantile  La^w.— Nintii 
Edition.  By  G.  M  DOWDESWELL,  of  the  Innsr  Tampla,  Eaq.» 
one  of  Her  Majesty's  ConnseL    Boyal  Stow    1877.  U  18t. 

Tudor's  Selection  of  Leading  Cases  on  Mercan- 
tile and  Maritime  La^w^.— Wtth  Notes.  By  O.  D.  TUDOR, 
£sq.«  Banister^-Law.  Second  Edition.  Boyal  8yo.  1868.   12. 18<. 

METROPOLIS  BUILDINQ  ACTS^>Aroolrych's  Metropolis 
Building  Acts,  with  Notes,  Ezplanatocy  of  the  Sections  and 
of  the  ArddtecturalTenns  contained  tiwrsln.  Second  Edition.  By 
NOEL  H.  PATEB80N,  Banister-at-Law.    ISma    1877.     8s.  6<i. 

MINES.— Rogers'  La>v  relating  to  Mines,  Minerals, 
and  Quarries  in  Great  Britain  and  Ireland ; 
with  a  Summary  of  the  Laws  of  Foreign  States,  &&  Second 
Edition  Enlarged.  By  ARUNDEL  ROGERS,  Esq.,  Judge  of 
County  Courts.     Sva     1876.  U  lis.  6d. 

**  Tbs  volone  will  profe  inTtlasble  as  a  work  of  legal  ratecnse.*'— n«  HiMmg  JmtnuL 

MONEY  SECURITIES.— Cavanagh's  Law^  of  Money  Secu- 
rities.- In  Three  Books.  I.  Penonal  Securities.  IL  Securities 
on  Property.  III.  Miscellaneous;  with  an  Appendix  of  Statutes. 
By  C.  CAVANAGH,  B.A«,  LL3.  (Lond.),  of  the  Middle  Temple, 
Esq.,  Barrister-ftt-Law.    In  1  yoL    Demy  Swo.    1879.  21s. 

*'  An  admirable  synopsb  of  the  whole  laiw  and  praotioe  wtth  nsard  to  seecBttiflS 

of  every  sort We  desiro  to  aocora  it  all  praiae  for  its  ooxnpletteesa 

and  general  accuracy ;  we  can  honeetly  say  there  la  not  a  aloyenly  aentence  from 
beginning  to  end  of  It,  or  a  single  ease  omitted  which  has  any  material  bearing  on 
the  aubleof*— iSWwrdcnr  Review, 

'*  We  know  of  ue  work  which  embracea  to  much  that  la  of  erery-day  Importanoe,  nor 
do  we  know  of  any  author  who  shows  more  famlliaritj  with  Ma  subject  Hie  book  ia 
one  wbicfa  we  ehall  oertainly  keep  near  at  hand,  and  we  beUere  that  it  will  prove  a 
aeoUed  aoiuMUoD  to  the  praetltloner/'— £aw  Tmm, 

MORTQACC.— Coote's  Treatise  on  the  La^w^  of  Mort- 
gage.—Fourth  Edition.  Thoroughly  revised.  By  WILLIAM 
WnjiTS  MACKESOK,  Esq.,  one  of  Her  Majesty's  Counsel 
In  1  Vol.  (1486  pp.)    Boyal  8to.    1880.  2^  2s. 

"  There  can  be  no  doubt  that  the  work  is  moat  oomprehensive  in  ita  scope  and  ex- 

haustiTe  In  its  treatment,  and  that  it  affords  to  the  uractitioner  a  mine  oil  valuable 

and  truatwortiby  information  oonvenlently  arrangea  and  clearly  ozpraeaed.**— low 

MagoMine,  May,  1881. 
"  The  book  wHl  be  found  a  veiy  valuable  addition  to  the  practltionei'a  llbrexy. 

.    .    .    .  A  oomidete,  terse,  and  practical  treatise  for  the  modern  ]awyer.''---A0l<cii(or<' 

■Awrsal,  January  1, 11^. 
"  Mr.  Maokeaon's  manner  ia  dear  and  piuetical,  and  in  many  cases  he  supnDestiaeful 

summarieebT  way  of  recapitulatioii .    .    .    The  new  edition  of  *  Coote  on  Mortgagea' 

will  be  found  a  valuable  addition  to  the  library  of  every  practising  lawyer."— law 

JcvnuUt  January  22, 1881. 
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NAVY.— Thring's  Criminal  Law  of  the  Navy,  with  an 

Introductoiy  Chapter  on  the  Early  State  and  DiBoipline  of  the  Navy, 

the  Rules  of  Evideace,  and  an  Appendix  oompiaing  the  Naval 

Discipline    Act    and    Piactical    Fonns.     Second    Edition.      By 

THEODOBE  THBING,  of  the  Middle  Temple,  Bankter-at-Law, 

late  CommiMoner  of  Bankrnptcy  at  Liverpool,  and  C.  E.  CrIFFOBD, 

Awistant-Fayinaster.BoyalNavy.    12bo.    1877.  12s.  6d, 

"  Tho  work  is  in  evexr  way  uefkil,  oomplote,  and  up  to  date.**— JKomiZ  |>  MiUUarf  Qagttu, 

NEQLIQBNCE — Smith's  Treatise  on  the  Law  of 
Negligence,  with  a  Supplement  containinff  "  The  BBmloyerB* 
LiabDi^  Act,  1880,"  with  an  Introduction  and  Notes.  By  HORACE 
SMITH,  B.A.,  Esq.,  Barrister-at-Law,  Recorder  of  Lincoln,  Editor  of 
"  Rosooe*B  Cihninal  EWdence,"  ftc    Demy  Svo.    1880.  10«.  6<2. 

**  The  authOT  has  performed  his  task  with  Judgment  and  skflL        .    .    A  good 

Index  la  very  ▼aluable,  and  the  book  appears  to  us  to  be  ezoeUent  in  that  reapect."— 

aofieiUtnl  Journal,  June  12, 188a 

VII8I  PRIUS.— Hoscoe's  Digest  of  the  La^^  of  B  vide  nee 

on  the  Trial  of  Actions  at  Nisi  Prius.~Foarteenth 

Edltioo.    By  JOHN  DAT,  one  of  Her  Majesty's  Coonael,  and 

MAURICE  POWELL,  Bazrister-at-Law.    "Royal  12mo.    1879.  21. 

{Bound  Ml  one  iMidc  volume  calf  or  dreuU,  5m^  or  m  two  eomveuUfU  voU, 

ea^f  or  cireuU,  9s.  net,  extra,) 

M  xiit  taak  of  adapting  tiie  okl  text  to  the  new  procadnre  was  one  reqaliinK  msch 

patient  labom,  carehil  aceuracyf  and  oonciStDesa,  sa  well  aa  dlacrettoa  in  the  omission  of 

matter  obeoleto  or  oaneoeaaary.    An  examination  of  the  balky  Tolume  befine  na  idTorda 

Mod  evidence  of  flienoaaewlon  of  theae  qualitiea  by  the  present  editors,  and  wo  feel  aure 

uat  thepopnlarlty  or  the  work  will  oontlnae  unabated  nndsr  tlieir  conscaentioua  care."— 

Sel-wyn's  Abridgment  of  theLaw  of  Nisi 
Priua— Thirteenth  Edition.  By  DAVID  KEANS,  Q.C., 
Becorder  of  Bedford,  and  CHARLES  T.  SMITH,  M.A.,  one  of  the 
Judges  of  the  Supreme  Court  of  the  Cape  of  Grood  Hope.  2  vols. 
Bo^  8to.    1869.    {Publuhed  at  2Z.  16s.)  Net,  IZ. 

NOT  AND  A.— Fide  "Digests." 

NOTARY.—Brooke's  Treatise  on  the  Office  and  Prac- 
tice of  a  Notary  of  £ng land.— With  a  full  oollection  of 
Preoedents.  Fourth  Edition.  By  LEOKE  LEVI,  Esq.,  P.S.A., 
of  Linooln's  Lrn,  Banister-at-Law.    8yo.    1876.  12L  is, 

OATHS.— Braith^vaite'sOaths in  the  SupremeCourts 
of  Judicature. — ^A  Mssraal  for  the  oie  of  Oomndssioners  to 
Administer  Oaths  in  the  Supreme  Courts  of  Judioature  in  England 
and  Ireland  and  of  all  other  persons  empowered  to  administer  oaths 
in  aid  of  proceedings  in  oourts  of  law.  Part  L  oontaining  practical 
information  respecting  their  Appointment,  Designation,  Jurudiotlon, 
and  Powers ;  Part  II.  comprising  a  collection  of  officially  recognised 
Forms  of  Jurats  and  Oaths,  with  Explanatory  Observations. 
Fourth  Edition.  By  T.  W.  BBAITHWAITE,  of  the  Central 
Office.    Fcap.  8yo.     1881.  is,  6d, 

**  The  woik  will,  we  doubt  not,  beoone  the  reoognlasd  guide  of  commiaaioners  to 

adnlniBfeero«ths.'*->A)He«0rf'/oitnMri. 

PARISH  LAW  .--Steer's  Parish   La^w ;  bemg  a  Digest  of  the 

Law  relating  to  the  Civil  and  Ecclesiastical  Grovemment  of  Parishes 

and  the  B^ief  of  the  Poor.    Fourth  Edition.    By  W.  H.  MAC- 

NAMABA,  Esq.,  Barrister-at-Law.    Demy  8to.    1881.  16«. 

«« An  ezoeedingly  useful  compendium  of  Pariah  Law."— low  linm,  February  6, 1881. 

PARTNERSHIP*— Pollock's  Digest  of  the  I^aw^  of  Part- 
nership.— Second  Edition,  with  Appendix,  oontaining  an  anno- 
tated reprint  of  tiie  Partnership  Bill,  1880,  as  amended  in  Committee. 
By  FBBDERICK  POLLOCK,  Esq.,  Barrister-at-Law.  Author  of 
**  Pthuaples  of  Contract  atLaw  and  in  Equity."Demy  8to.  1880. 8s.  6c2. 
"  Of  the  exeoutioD  of  the  work,  we  can  apeak  In  tenna  of  the  highest  panlse.    The 

language  la  simple,  oondae,  and  dear;  aaa  the  general  pnqwsltioDs  may  bear  ogsu- 

Molaon  with  those  of  Sir  Jamea  Stephen."— Xcu0  Magaamt. 

^*  Mr.  FtoUoek'a  wcnk  appears  eminently  aatUfactoiy    .    .    .    the  book  is  praise- 

worthy  in  deslon,  scsholarur  and  complete  In  execution.^'— Atf unfair  iScvi«w. 

•  *  AU  tUmdmd  iMwWMsi  arehqiiw 
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PATENTS. — Hiiidmarch'8  Treatise  on  the  Law  rela- 
ting to  Patents.— ^To.  1846.  U  It. 
Johnson's  Patentees'  Manual ;  being  a  Treatise 
on  the  La^v  and  Practice  of  Letters  Patent, 
especially  intended  for  the  use  of  Patentees 
and  Inventors.— By  JAMES  JOHNSON,  BarriBtei^t-Law, 
and  J.  H.  JOHNSON,  SoUdtor  and  Patent  Agent,  Fourth  Edition. 

ThoroQghlj  reviaed  and  mnch  enlarged.  Demy  8^0.   1879.     Kk  6dL 
*'  A  Tcry  ezeelWDt  mannil  **— •!<■>  Tkmet. 

**  Tba  iMtlion  bftTB  not  only  a  knowledge  of  the  Iaw,  bat  of  the  workioff  of  the  law.  Be- 
aldei  the  table  of  oaaei  there  la  a  ooploos  Index  to  aubjecti.  '*— £«w  JamrmaL 

Thompson's  Handbook,  of  Patent  L.a>v  of  all 
Countries.^ThirdEdition^reyised.  ByWM. P. THOMPSON, 
G.E.     12mo.     1878.  .Yet,  2«.  6<i. 

PERSONAL  PROPERTY.—Shearwood*s  Concise  Abridg- 
ment of  the  Law  of  Personal  Property :  showing 
analytically  its  Branches  and  the  Titles  by  which  it  is  held.  By 
JOSEPH  A.  SKEARWOOD,  of  Lincoki's  Inn,  Esq.,  Barrister-at- 
Law,  Author  of  '^  Concise  Abridgment  of  Law  of  Beal  Property," 
^.     Demy  8vo.     1882.  6a.  Gd, 

..."  WUl  be  aoceptable  to  many  students,  aa  giving  them,  In  fact,  a  ready-made 

note  book."— Indermaurt  Law  Btmdmts'  JourHol,  January,  18S2. 
Smith.— Fide  "Beal  Property/* 

PETITIONS.— Palmer.— Ficfc  "Conveyancing." 
Rogers.— Fide  "Elections." 

PLEADING.  —  Bullen  and  Leake*8  Precedents  of 
Pleadings,  with  Notes  and  Bules  relating  to  Pleading. 
Fourth  Edition.  Kevised  and  adapted  to  the  present  Practice  in 
the  Qneen's  Bench  Division  of  the  High  Court  of  Justice.  By 
THOMAS  J.  BULLEN,  Esq.,  of  the  Inner  Temple,  and  CYRIL 
DODD,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.  In  2  parts. 
Part  I.  (containing  (1)  Introductory  Notes  on  Pleading ;  (2)  Forms 
of  Statements  of  Claim  in  Actions  on  Contracts  and  Torts,  with 
Notes  relating  thereto).    Royal  12ma     1882.  IL  4$, 

**  Mr.  Thomas  Bullen  and  Mr.  Cyril  Dodd  have  done  their  work  of  adaptation 

admirably.  '—Lav  Jonmal,  Jan.  21, 188S. 

POOR  LAW.— Davis' Treatise  on  the  Poor  Laws.— Being 
Vol  lY.  of  Buns'  Justloe  of  the  Peace,  ^^ro,  1869.  U  11«.  M. 

POWERS.— Farvsrell  on  Powers.— A  Coneise  Treatise  on 
Powers.    By  GEOBGE  FARWELL,  B.A.»  of  Lincoln's  Inn,  Esq., 

Barrister-at-Law.    8to.     1874.  U  It. 

**  We  recommaod  Mr.  Farwell*s  book  as  eontahiing  within  a  onall  compass  what  would 

otherwise  hsTO  to  be  sought  out  in  tiie  pages  of  bundredt  of  conftiaing  reports."— 27k<  Lav. 

PRINCIPAL  AND  AGENT.- Petgrave's     Principal     and 

Agent. — A  Manual  of  the  Law  of  Principal  and  Agent    By 

E.  C.  PETGEAYE,  Solicitor.    12mo.    1857.  7t.  (». 

Petgrave's  Code  of  the  La-w  of  Principal  and 

Agent,  with  a  Preface.    12ma    1876.  Ntl^  aewed,  2s. 

PROBATE.— Bro-wne's  Probate  Practice :  a  Treatise  on  the 
Prindplee  and  Practice  of  the  Court  of  Prohate,  in  Contentions  and 
Non-Contentious  Business.  Revised,  enlaiged,  and  adapted  to  the 
Practice  of  the  High  Court  of  Justice  in  Probate  business,  with  the 
Statute  of  June,  1881.  By  L.  D.  POWLES,  of  the  Inner  Temple, 
Barrister-at-Law.  Including  Practical  Directions  to  Solicitors  for 
Proceedings  in  the  Begistiy.  By  T.  W.  H.  OAKLEY,  of  the  Prin- 
cipal Registry,  Somerset  House.  87o.  1881.  l/>  10s. 
"  This  edition  will  thus  supply  the  practitionerB  in  both  brandies  of  the  profesrion 

with  oil  the  information  that  thoj  may  roqxiire  in  connection  with  the  probate  erf 

wills."— !7%«  Timet,  Sept.  10, 1881. 
"  In  Its  present  form  this  is  undoubtedly  the  most  complete  work  on  the  Practice 

of  the  Court  of  Probate This  is  strictly  a  practical  book.    No  principle 

of  law,  statute  or  form  which  could  be  of  service  to  the  practitioner  in  the  Probate 

Division  appears  to  have  been  omitted."— rA<  Lav  Timet,  Sept.  17, 1881. 

*^*  AU  tikmdard  Law  Workt  we  htpt  t»  Stocky  in  Umea^fandolkerhkidingt, 
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PUBLIC  HEALTH.— Chambers'  Digest  of  the  Law  re- 
lating to  Public  Health  and  Local  Govern- 
ment.—With  Notes  of  1260  lesdiiig  Caaw.  Tarioas  officud 
dooomenta  ;  raeoedenta  of  Bj-lawa  and  BegnlatJona.  The  Statutes 
in  f oU.  A  Table  of  Offences  and  PimMJimeiiti,  and  a  Copious 
Index.    Eighth  Edition.    Imperial  8to.    1881.  U  lis. 

Or,  the  above  with  the  Law  relating  to  Hi^ways  and  Bridges.  22. 

FitzGerald's  Public  Health  and  Rivers  Pol* 
lution  Prevention  Acts. — With  Explanatory  Introduc- 
tion, Notes,  Cases,  and  Index.  B j  G.  A«  B.  FITZGEBALD, 
Esq.,  Banister-at-Law.    Boyal  8yo.     1876.  II.  Is. 

PU3LiC  MEETINGS.— Chambers'  Handbook  for  Public 
Meetings,  indnding  Hints  as  to  the  Bnmmoning  and  Manage- 
ment of  them;  and  as  to  the  Dntlesof  Chabmeo,  Clerics,  Seoretaries 
and  other  Offioiak;  Bnles  of  Debate,  Ac,  to  whioh  is  added  a  Digest 
of  Beported  Cases.  By  GEOBGE  F.  CHAMBEBS,  Esq.,  Bar- 
rister-at-Law.    ISmo.    1878.  Nei,  2f.  M, 

QUARTER  SESSIONS.— Leemina  db  Cross's  General  and 
Quarter  Sessions  of  the  Peace.— Their  Jorisdiotion 
and  Practice  in  other  tliui  Criminal  matters.  Second  Edition.  By 
HOBATIO  LLOYD,  Esq.,  Beoorder  of  Chester,  Jndge  oi  County 
Courts,  and  Depnty-Chairman  of  Quarter  Sessioui^  and  H.  F. 
THUBLOW,  Eaq,,  Barrister-at-Law.    8to.    1876.  Ik  U. 

Pritchard's  Quarter  Sessions.— The  Jwisdiction,P)niotioe 
and  Prooednre  of  the  Qoarter  Sessionsin  Criminal,  Ciyfl,  and  Appellate 
Matters.  By  THOS.  SIBBELL  PBITCHABD,  of  the  Inner  Temple, 
Esq.,  Bairister-at-Law,  Beoorder  of  Wenlook.    8vo.    1875.    2L  2$. 

RAILWAYS.— Browne  and  Theobald's  Law  of  Hail- 
way  Companies.— Being  a  CoUection  of  the  Acts  and  Orders 
relating  to  Bailway  Companies,  with  Notes  of  all  the  Cases  decided 
thereon,  and  Appendix  of  Bye-Laws  and  Standing  Orders  of  the 
House  of  Commons.  By  J.  H.  BALFOUB  BBOWNE,  of  the 
Middle  Temple,  Esq.,  Barrister-at-Law,  Bogistrar  to  the  Bailway 
CommisBioners,  and  H.  8.  THEOBALD,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law,  and  Fcdlow  of  Wsdham  Coll(^;e,  Oxford.  Demy 
Svo.    1881.  1/.  12<. 

"Contains  In  a  Teiy  oondse  fonn  the  whole  law  of  zanwayv.**— 7A«  Tinut,  Sept. 
15,  1881. 

'*  A  marvel  of  wide  dodsn  and  accurate  and  ooxnplete  fulfilment.  .  .  A  complete 
and  valuable  repoeitoTy  ox  all  the  learning  as  to  rulway  matters.'*— tSaftnx/ajf  Btviete, 
April  8, 1882. 

"  Ab  far  aa  we  hare  examined  the  yolume  the  learned  authora  seem  to  have  pre> 
sented  the  profession  and  the  pubUc  with  the  moat  ample  information  to  bo  found, 
whether  they  want  to  know  how  to  start  a  railway,  how  to  frame  its  bye-laws,  huw 
to  work  itk  how  to  atW:k  it  for  injury  to  person  or  property,  or  how  to  wind  it  up." 
«-Zaio  Tima, 

"  There  can  be  no  doubt  that  the  book  under  review  offers  to  Hie  practitioner  on 
nlmoet  indispensable  aid  in  all  cases  of  railway  law  and  its  kindred  topics.  No  less 
than  seventy-five  Acts,  from  the  Carriers  Act  (1  William  IV,  c  68^  down  to  the 
Employen'  Liability  Act,  passed  on  the  7th  September,  1880,  are  set  ferth  in  chrouo- 
lo^cal  cnxler.  Between  thesectiona  are  intercalated  notes— often  lengthy,  though 
concisely  worded — setting  forth  the  effect  of  all  the  decided  cases  to  November, 
1880.  .  .  .  The  index,  for  which  Mr.  Montague  Lush  la  responsible,  is  full  and 
well  executed."— low  MoffazitUf  May,  1881. 

L.aly'8  Hailw^ay  and  Canal  TralTLc  Act,  1873.— 
And  other  Bailway  and  Canal  Statates;  with  the  Greneral  Orders, 
Forms,  and  Table  of  Fees.  ByJ.M.LELT,BH}.  Post  8yo.  1878.  8s. 

*«*  AU  standard  Law  Works  are  kept  in  Stocky  in  law  calf  and  ether  bindings. 


S6  8TEVBNS  AND  BOHfiT  LAW  PUBLIOATIONa 

RATES  AND   RATINQ^Castle*s  Practical  Treatise  on 

the  Laiv  of  Hating.   By  EDWABD  JAMES  CASTLE,  of 

the  Inner  Temple,  Em.,  Banuter-at-Lftw.  Demy  8to.   1879.    IL1$, 

"Mr.  OmUa'b  book  U  a  correct,  exluuistiTe,  dear  and  condae  Tlew  of  fStM  law."— 


Chambers'  La^w^  relating  to  Rates  and  Rating  ; 

nferaMe  to  tbe  Vowtn  and  DnliM  of  Bato-leTTinff 


with  especijJ  referaMe  to  the  Vowtn  and  DntiM  of  Bate-leTyuiff 
Looal  Anthocitifli,  mi  ^heSr  OAosa.  Bmag  the  Btatiitea  in  foU 
and  brief  Notes  of  650  Caaea.  By  6.  F.  CHAMBEBS^  Eeq^ 
Barrister-at-Law.    Lnp.  8to.    1878.  Beduetd  to  10*.. 

REAL  ESTATE.— Fosters  Law^  of  Joint  O^vnership 
and  Partition  of  Heal  Estate.  By  EDWABD  JOHN 
FOSTER,  M.A«,  late  of  Lincoln's  Lm,  Barrister^at-Law.  8to. 
1878. lOk  U, 

REAL  PROPERTY.— Green^wood's  Recent  Heal  Pro* 
perty  Statutes.  Gonqpiking  those  paved  duing  tibe  yean 
1874-1877  inctesive.  Consolid^ed  with  the  EMtterfltatotes  thereby 
Amfflided.  With  ConioQS  Note%  and  a  SiqipleoMnt  onntahilng  tho 
Orders  under  the  Settled  Eetaftss  Act.  1878.  By  HAIIBY 
GREENWOOD,  M.A.,  Esq.,  Banister-at^Law.  8Ta  1878.  lOt. 
**  To  atddenta  paitlcalaily  this  coUectloii,  with  the  eaieful  notta  and  leimeucea  U> 

prevloua  iMlalatunvwlU  be  of  eonaidenUa  ^ahie.  **->£«»  Skmet. 

Leake's  Blementary  Digest  of  the  Law^  of  Pro- 
perty in  Land.— CoatdiJng :  IntacodnotloB.  Pftrt  L  The 
Souoes  of  the  Law.— Pntt  IL   Srtatea  in  Land.    By  STEPHEN 

MARTIN  LEAKE,  Bairister-at-Law.    8to.    1874.  U  2s. 

**^*  The  abore  forma  a  oomplftte  Introduction  to  the  Study  of  the  Law  <rf  Real  Property, 

Shearwrood'to  Real  Property.-nA  Gancise  Abridgment 
of  the  Law  of  Real  Property  and  an  Introdaetfan  to  Cenwsyandng. 
Deaigned  to   facilitate   the   subject   for   Stodents  pieparing  for 
Examination  (inoorporating  tlie  ohanges  effected  by  the  CoiiTey- 
anring  Act).    By  JOSEPH  A.  SHEARWOOD,  of  Linodln's  Inn, 
£sq.,BaRi8ter.at-Law.    Second  Edition.  Demy8To.   1882,    7s.  0d. 
"We  liearaly  reooomend  the  work  to  atudente  for  any  examtaiatioii  on  real  pro- 
perty and  ocnTeyandng  advialng  them  to  read  tt  after  a  peniaal  of  oilier  workm  aivi 
ahortly  before  g^itf  In  for  the  examtnaHon  "—Loxf  Btmdm^a  JomnuU.  April  1. 18S2. 

"  A  very  useful  lUtle  work,  particularly  to  studeutB  juat  before  thair  exammation." 
—Oibaon't  law  Ifotei,  May,  188§. 

"  ExoeUenfly  adapted  to  its  pitrpoee,  and  la  In  the  preaent  edition  brooght  well 
down  to  date/-Xaif  Mofftulttt^  May,  1882. 
"  A  vary  excellent  apedmen  of  a  8tod«nt*a  nairaal."'-~Iatc  Jourmal,  May  SO,  18S2. 
'*  WiU  be  found  uaOTul  aa  a  &tepping-stono  to  the  study  of  more  comprehenalye 
works."— I«ti  2Vaw<,  Juno  17, 1882. 

Shelford's  Real  Property  Statutes.— EighA  Bdltfon. 
By  T.  H.  CARSON,  Esq.,  Banrister-at-Law.  8to.    1874.    U  lOi. 

Smith's  Heal   and   Personal  Property.— A  Com- 

pendimn  of  the  Law  of  Real  and  Pexsonal  Property,  pociman^ 

oonneeted  with  Conveyancing.     Deigned  aa  a  seoond  Mok  for 

Students,  and  as  a  digest  of  the  most  nsefiil  leamfag  dot  Pkaefi- 

tiono.    By  JOSL^H  W.  SMITH,  B^OL.,  Q.C.    VfSh  EdiiicD. 

2  vob.    I>emy  8vo.     1877.  tt.  Sc 

"He  haagHren  toiheatadeatabook  which  he aiayieedeTar  sad  ever  asafemSh  profit 


••  1%A *-   '      -  «a  M<11     «M  4h«MV    liyk   tn^m^  »»  _^M        "-^  Aaa^MA  •&  ^.A  m^a^MMmm^  »- 


The  work  beiBraiu  will,  watUnk,  be  foaadef  vwygmt 


REGISTRATION.— Browne's(O.Lathoni)ParIiamentary 
and  Municipal  Registration  Act,  1878  (41  &  43 
Vict.  cap.  26) ;  with  an  Introdnetian,  Notea,  and  AddMnsiat 
Fonns.  By  6.  LATHOM  BROWNE,  of  the  Middle  Templo,  Esa.» 
Banister-ai-Law.    12mo.    1878.  6s.  6tf. 

Rogers — Yidt  <'  EleoUona.*' 
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REGISTRATION    CASES.— Hop^vood      and      Coltman's 

Registration  Cases.— VoLL (1868-1872).  Na,tLlS$.  Calf. 

Vol.  U.  (1878.1878).    Net,  iL  10$.  Otit 

Coltman's  Registration  Cases.— Vol.  L    Put  I.  (1879 

->  ^''^     Net,  lOf.     Part  IL  (1880).    Net,  8f.  M.    Put  UL  (1881). 

aO'     '•    ^#M#.— Cumin.— Fuitf**  OlyiL" 

Greene's  Outlines  of  Roman  Lavr.— Ooodrtin^  chiefly 
of  m  Anftlyflb  and  SummaTy  of  the  Imrtitates.  For  the  use  of 
StadflAti.  By  T.  WHITCOMBE  OBE£NE,  B.CX.,  of  Linooln'i 
lBn»Buztfter-ai-L»w.  Third  Edbioo.  FoftUctp8vo.  1876.  7«.6<i. 
Mears'  Student's  Gaius  and  Justinian.— The  Text 
of  the  Instttntes  of  Guns  and  Juflttpian,  The  Twelve  Tables, 
ABd  the  CXVIL  and  CXXYIL  Novels,  witb  I&tEodacfcaQii  and 
TiMMlation  by  T.  LAMBEBT  HEABS,  BCA.,  LL.D.,ef  the  Immt 
Temple,  Barrieter-at-Law.  (This  toork  is  a  tupplement  to  4ke  wame 
authm^s  Analyeia  qf  M.  Ortolan' a  JtonuM  Law.)  Post  8to.  1882.  18«. 
Mears'  Student's  Ortolan.— An  Analysis  of  M.  Ortolan's 
Institutes  of  Justinian,  induding  the  Histoiy  and 
Generalization  of  Bomah  Law.  By  T.  LAMBEBT  MEABS, 
M.A.,  LUD.  Lend.,  ol  the  Inner  Temple,  BaRister-at-Law. 
PiOiiith^h^permieeumofthekUeM.Ofifflmi.  Post 8m  1878.  12s. (kL 
Ruegg . — Vide  "  JnstinMn.' ' 

SAUNDERS^  REPORTS.— ^Villiams'  (Sir  E.  V.)  Notes  to 
Saunders'  Reports.— By  the  late  Seneant  WTTiTJAMR. 
Ccntinned  to  tbe  pieeent  Ham  by  the  Bight  Hon.  Sir  EPWABB 
VAUGHAN  WILLIAMS.    2  vols.    Boyal  8vo.    187L     2L  10s. 

SETTLED  ESTATES  AND  LAND  ACTS.— Mlddleton's  Settled 
Estates  Act.  1877,  and  the  Settled  Estates  Act 
Orders,  1878,  and  Settled  Land  Act,  1882,  with  In- 
troduction, Notes  and  Forms.  Third  Edition.  By  JAMES  W.  MID- 
DLETON,  B.A.,  of  linooln's  Inn,  Banister-at-Law.    (/n  ike  prets,) 

SHERIFF  LAW,— Churchlirs    Law  of  the  Office  and 

Duties  of  the  Sheriff,  with  the  Writs  and  Forms  relating 

to  tliB  Office.     Second  Edition.    By  GAMEBON  CHUBOHILL, 

B.A.,  of  the  Inner  Temple,  Barnster-at-Law.  Demy  8vo.  1882.  11  ii, 

**  A  very  complete  treatise."— Aaftci^Mv*  J&umal,  March  25. 1881 

**  The  treatise  is,  u  fur  as  we  can  asoertsin,  oonptotely  ejchaustive,  sad  eomprises 

st&tutes  snd  esses  to  the  date  of  iMibUcation  "-Xev  Tiwut.  June  S,  1882. 
'*  Undeivskerifli,  sad  lawyers  feoMsllT,  will  Had  this  a  ossfid  book  to  have  hf  them, 

both  for  perossl  sad  ntersBoe.**— Xow  MagoMine, 

SHJPPIMQ,  and  viis  *'  Admiral^." 

Boyd's  Merchant  Shipping  Lai^rs ;  being  a  OoMoUia- 
tUm  of  an  the  Merchant  Shipping  and  Passenser  Acts  from  1804  to 
1878»inclnsive;  withNotes  of  all  the  leading  English  and  Amerioaa 
Oases  on  the  snbjeets  affeoted  by  Lagislataon,  and  a&  Appeadn ; 
forming  a  oomplete  Treatise  en  Maritime  Law.  By  A.  0.  BOTD, 
LLB.,  Esq.,  BanistM^t>Law.    8va    1876.  IL  8s. 

**  We  esa  reosaaiena  the  workss  s  vsry  assftfl  eosupendlim  of  shlpplag  lsir.*«-slai>  flsisr. 

Foard's  Treatise  on  the  Law  of  Merchant 
Shipping  and  Freight.— By  JAMES  T.  FOABD,  B«r- 
xister^st-Law.    Boyal  8vo.    1880.  Naff  ea^,  IL  1$. 

SIQNINC  JUDCMENTS^AATalker.-^Ftde  "Judgments." 

SLANDER.— Odaers.—Fu^  *<  Libel  and  Slander." 

•OLIOITOR8.— Cordery's   Law  relating  to  Solicitors 

of  the  Supreme  Court  of  Judicature.—With  an 

AppoMUx  of  Statutes  and  BoIsa.    By  A.  COBDEBY,  U  tha  Imier 

Temple,  Esq.,  Banister-at-Law.    Demy  8vo.    1878.  14s. 

"  Mr.  Cordery  writes  terslsj  snd  desily,  and  displays  In  genendgNst  industry  snd 

care  in  the  collection  of  cases.'  —aolieUorf  Jmimdl, 

%*  Aa  sfctmtonl  Lam  Werke  areheptiaOkKk,  tw  Ummlfand^thei^  Mwdinjf. 


88  8TBVENB  AND  SONS'  LAW  FUBLICATION& 

SOLICITOR'S  PRACTICE.— ArchibalcL—Ff(ie  "CommoiiLaw." 

SPECIFIC  PERFORM ANCE.—Fx*y's  Treatise  on  the  Specific 
Performance  of  Contracts.— By  the  Hon.  Sir 
EDWARD  FBT,  one  of  the  Judges  of  the  High  Conrt  of  Jnstioe. 
Second  Edition.  Bj  tbe  Author  wd  W.  DONALDSON 
RAWLINS»  of  Lincoln's  Inn,  Esq.,  Bttrister-at-Law,  ICA^  end 

lete  Fellow  of  Trin.  CoIL,  Csmbridge.    B07BI  Sva    1881.     R  16c. 

**  80  far  M  we  have  bom  able  to  oomfMuro  U&e  aeoond  edition  with  the  fknt  we 
cannot  but  admit  that  the  work  baa  been  much  Improved  by  the  roTiaion  and  re- 
writing of  which  tbia  edition  ia  the  reeull'*— rA«  Timtt,  Sept.  10. 1881. 

*'  We  have  gone  with  aome  care  through  TtaiooM  pertkna  01  the  wetk,  and  are 
aatiafled  that  the  reputation  iHiich  Mr.  Juatiee  Fry  haa  acquired  aa  a  Judge  la  folbr 
aoatained.  Hla  atyM  ia  dear ;  hia  method  of  treatment  exhauatlTa.  He  haa  produced 
a  work  which  ia  excellent  in  itaelf  and  by  far  the  beat  txeatiae  upon  the  anbject 
The  index  ahould  not  be  paaaed  over  without  a  word  of  praiae.  It  la  extremely  full 
and  aattafactory  and  reflecia  great  credit  upon  Mr.  Bawline,  to  whom  it  ia  duflL"— 
J%€  Law  Timut  Bant  17. 188L 

**  Tbe  result  oi  their  Joint  laboun  ia  a  woik  at  once  adentlflo  and  of  directly  pcao- 
tical  utility,  carefully  brought  down  to  date.*'-  law  Mayaxine  and  JUtiew,  Nor.  1881. 

STAMP  LAWS*— Tilsley'8  Treatise  on  the  Stamp 
La^w8.-^To.    1871.  18t. 

STATUTE  LAW.— V^ilberforce  on    Statute     Law.— The 

Principles  which  goyem  the  Construction  end  Operation  of  Statutes. 

By  EDWARD    WILBERFORCE,  of  the  Inner  Temple,  Esq., 

Bartiiter-at-Law.    Demy  8to.    1881.  18e. 

"  Mr.  Wilberforoe'a  book  bean  throughout  oonaplcuoda  marks  ci  reaeardi  and  care 

in  treatment*— S0<M;Uori*  Journal,  February  5, 188L 

"  A  uaeful  work  upon  a  difficult  and  complicated  subject"— low  Timea. 

STATUTES,  and  vide  <*  Acts  of  Parliament" 

Chitty'B  Collection  of  Statutes  fk*oni  Magna 
Charta  to  1 880.— A  Coll6etie&  of  Btotuteiof  Praetical  Vttlitj; 
arranged  in  Alphabetical  and  Chronological  order,  with  Notes 
thereon.  Tbe  Fourth  Edition,  containing  the  Statutes  and  Cases 
down  to  the  end  of  the  Second  Session  of  the  year  1880.  By  J.  M. 
LELT,  Esq.,  Barrister«i-Law.  In  6  vezy  thick  vols.  BajBl  8to. 
(8,846  pp.)    1880.  12/.12f. 

Suvkemeni  to  above,  44  <£  45  yi4A.  (1881).    JZoyot  8vo.    Sewed,  81. 
*-*  iliB  Edition  is  printed  in  larger  type  than  former  Editfona,  mad 
with  inereated  fiaeilitisi  for  Seferenee. 

« It  ia  needleaa  to  enlaige  on  the  Talue  of  "  Chitty*a  Biatutea  "  to  both  the  Bar  and 
to  aoUdtora,  for  it  la  atteated  by  the  experience  of  many  yean  .It  only  ramalna  to 
pofait  out  that  Mr.  Lely'a  work  in  brinffing  up  the  collection  to  the  pnaent  time  la 
dlatinguiahed  by  care  and  judgment  The  dlmcultiea  of  the  editor  were  chiefly  thoee 
of  aelectiini  and  ammgement  A  vety  aUght  hixneaa  of  rule  in  including  or  excluding 
certeln  clnaiea  of  Acta  would  materials  affect  the  aice  and  compendiouaneaa  of  the 
work.  Still  more  important,  however,  ia  the  wav  \sx  which  the  mechanical  difBcultiea 
£lt  arrangement  are  met  The  Btatutea  are  comp&ed  xxoAet  aufBdently  oranprehenaiTe 
titlea.  in  alphabetical  order.  Mr.  Lely,  moreoTer,  auppliee  ua  with  three  indicea— 
the  nrat,  at  the  head  of  each  title,  to  the  enactmenta  oompriaed  in  it;  aecondhr, 
an  index  of  Btatutea  in  cbronological  order ;  and«  laatly,  a  general  Index,  m 
theae  croaa  referencea  reaearch  into  oTcry  branch  of  hiw  governed  by  Uie  Btatutea  u 
made  eaay  both  for  lawyer  and  layman."— TV  Ttmm,  November  18, 1889. 

**  A  very  aatlafactory  edition  of  a  time-honoured  and  moat  valuable  woik,  the  troaty 
guide  of  preaent,  aa  cs  former  Judgea,  Juriata,  and  of  all  othera  oonneoted  with  the 
administration  or  practice  of  the  law."— JmOop  t^fthe  Peaot,  October  SO,  1880. 

"Ihe  practitioner  haa  only  to  take  down  one  of  the  compact  volumea  of  Chitty. 
and  he  haa  at  once  before  him  all  the  legialation  on  the  aubject  in  hand.'*— AiNelliorr 
JonmoZ,  November  6, 1880. 

** '  Chitty '  ia  pre-eminently  a  friend  in  need.  Thoae  who  do  not  poeaeaa  a  complete 
aet  of  the  atatutea  ttim  to  ita  chronological  index  when  they  wiah  to  conault  a  par- 
ticular Act  of  Parliament  Thoae  who  wiah  to  know  what  Acta  are  in  force  with 
reference  to  a  particular  aubject  turn  to  that  head  in  '  lliitty,'  and  at  onoe  find  all 
the  material  of  which  they  are  in  queat  Moreover,  they  axe.  at  the  aame  tim^ 
referred  to  the  moet  important  caaea  which  throw  light  on  ue  aubject*'— £aw/eania4 
November  SO,  1880. 
*«*  AU  fUmdMrd  Law  Worht  arc  kept  in  Stock,  in  law  calf  and  otktr  Imdinge. 
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STATUTE8.- 

*The  Revised  Edition  of  the  Statutes,  a.d.  1286- 
1868,  VN^tand  under  the  direction  of  the  Statute  Law  Committee, 
pabliahed  l^  the  aothority  of  Her  Majeety'i  Government  In  16 
▼oio.    Imperial  8to.    1870-1878.  IM.  9«. 

^Chronological  Table  of  and  Index  to  the  Statutes 
to  the  end  of  the  Second  SeMion  of  1881.  Eighth  Edition,  im- 
perial 8yo.    1883.  16«. 

*Public  General  Statutes,  royal  8yo^  iaraed  in  parU  and  in 
complete  Tolnmea,  and  mim>lied  immediately  on  pablication. 

*  Printed  by  Her  liajeety's  Mnten,  and  Sold  by  Snvnra  ft  Son. 

SUMMARY  CONVICTIONS.— Highmore.—Ft(i6  •' Inland  Beyenue 
Gasee.'* 
Paley's  L.a'w  and  Practice  of  Summary  Convic- 
tions under  the  Summary  Jurisdiction  Acts, 
1848  and  1879  ;  indnding  ProceedingB  preliminary  and  aubee- 
qnent  to  Ck>nyiction8,  and  the  responsibility  of  convicting  Mari- 
strates  and  their  Officers,  with  Vonoa.  Sixth  Edition.  By  W.  H. 
MACNAMARA,  Esq.,  Barrister-at-Law.  I>em^8yo.  1879.  114b. 
"  We  gladly  weloome  thii  good  edition  of  a  good  book."— Arftciton'  Journal, 

Templer's  Summary  Jurisdiction  Act,  1879.— 
Bnlee  and  Schedules  of  Forms.  With  Notes.  By  F.  G.  TEMPLEB, 
£sq.,BaRister-at-Law.    Demy  8yo.    1880.  5$. 

**  We  think  this  edition  eTorrUiing  that  eonld  be  darind.'*— Ai|0kU  i\»M. 
Wigrsim.— Vide  "  Jnstioe  of  the  Peace." 

SUMMONSES  AND  ORDERS.— Archibald.— Fki^*' Judges' Cham- 
bers Practice." 

TAXES  ON  SUCCESSION  .-Trevor's  Taxes  on  Succes- 
sion.— ^A  Digest  of  the  Statutes  and  Gases  (includiDg  those  ia 
Scotland  and  Ireland)  relating  to  the  Probate^  Legacy  and  Succession 
Duties,  with  Practical  Obsenrations  and  Official  Forms.  Completely 
rearranged  and  thorouffhly  revised.  By  EVELYN  FREETH 
and  ROBEBT  J.  WALLACE,  of  the  Legacy  and  Sucoesdon  Duty 
Office.  Fourth  Edition,  containing  full  inirormation  as  to  the  Altera- 
tions made  in  the  above  Taxes  by  the  44  Vict  c  12,  and  the  Stamp 
Duty  therebv  imposed  on  "Accounts."  BoTall2mo.  1881.  12«.6d. 
"  Contains  a  great  aeal  of  practical  information,  whicSi  1b  likely  to  make  it  very 

useful  to  aolidtaFB." — Law  JammaL 
"  The  mode  of  treatment  of  the  luMect  adopted  by  the  authore  is  eminemtly  nrac- 

tloal.''-A)iMI«r*'  Jommal, 

TITHES.— Burnell.— The  London  City  Tithe  Act,  1879, 
and  the  other  Tithe  Acts  effecting  the  Com- 
mutation and  Redemption  of  Tithes  in  the 
City  of  London,  with  an  introduction  and  Notes,  &c  By 
HENRT  BLOMFIBLD  BURNELL,  B.A.,  LKB.,  of  Lincoln's 
Lui,  Esq.,  Banister-at-Law.    Demy  8to.    1880.  lOt.  6c{. 

TORTS.— Addison  on  ^Vrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.  By  C.  G.  ADDISON,  Esq., 
Author  of  "  The  Law  of  Contracts."  Fifth  Edition.  Re-written. 
By  L.  W.  CAVE,  Esq.,  BLA.,  one  of  Her  Majesty's  Counsel 
(now  one  of  the  Judgea  of  the  EQgh  Court  of  Justicej.    Royal  8to. 

187».  U 18*. 

■«  As  now  presented,  this  Tataable  trMtiie  must  prore  highly  aeoepteble  to  Judges  sud 
the  iMxifeaiUm.''— Xow  Tkim. 

*'  C*T0't  *  Addison  oo  Tone '  will  be  recognised  as  an  Indispensable  addition  to  erery 
lawyei's  Ubraiy."— X.at9  MagoMim. 

Ball.—  Vide  "Common  Law.*' 

*^*  AU  Standard  lMmWork$mr€lcipt  in  atodsti^lo>ve^^ 
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TRADE  MARKS.— Hardingham'8  Trade  ICarka:  Noteion 
tiM  Batuh,  ForaigB,  and  Cokmial  Lswe  rilaitinf  thereto.  Conpiled 
lor  the  iiM  of  llMiiifiKStaren,  MerchMitt,  and  otheis  interested  in 
CoBBMm.  ]^  GBa  OATTON  MXLHUISH  HAEDIN6HAM, 
Amoc.  Mem.  Inst  C.E.,  Mem.  last  M.E.,  GoBsnltiag  Bngineer  and 
PataDtAcenl    B4>j»112iiia    1881.  6$. 

Sebastian  on  the  Larvr  of  Trade  Marks.— The 
Law  of  Trade  Marka  and  their  Beglatntion,  and  iiinrtiaii  oonneeted 
Hieivwith,  JnehidiBg  ftdHK|»t«r  mi  OoodwiB.  Tagether  wilh  Appen- 
dicM  om^tAmatg  PneadeMli  •f  I^vaotieM,  te. ;  The  TknAa  Maria 
Befismtioit  Aela,  lt7€— 7,  tiM  KoUa  aad  XBitraetioaa  thanoBder; 
The  Miiwhaiidiaa  M«fca  Aot,  1888,  andalher  atatotary  f  nMrti«— <b; 
The  United  StAtea  Statute,  1870  and  1875,  the  Tr«rtj  with  the 
United  Stntea,  1877 ;  and  the  Bnlea  and  Instractlon  imed  hi 
Febroaiy,  187a  With  n  eepiona  Inder.  By  UiWIB  BOYD 
SEBASTIAN,  B-CJi.,  M.A.,  ol  linooln's  Inn,  Eaq.,  Bacdrter^t- 

La.w.    8^    187&  lU. 

■*  Iha  Martir  of  the  Bolls  In  bis  judcBMnt  iB  &  PabBoi's  TVade  Marks,  aiid  '  He  was 
glad  to  seo  that  the  weU-kBown  writer  on  trade  marks,  llr.  Boliastian,  had  taken  the 
same  rtaw  at  the  Act.'  "^T%t  Vlme»,  May  5. 1881 

"  The  book  cannotiafl  to  baof  sertiee  toaflaHr»  dasi  of  lswyBrB.*-~flMlits»y  /samaL 

•*Mr.  BebastiBn  bas  wrltt«i  tbe  fbllsofc  aod  noal  nelbodieal  book  on  trade  laarfct 
wbtob  bas  appeared  in  Butand  staMO  the  pawJiig  of  the  Trade  Macks  Regtstratina 
Aefeii"— fVodc  Jf orfta. 

**  Viewed  as  a  oompOaUoa,  lbs  beek  Isfes  Mule  to  bo  dsiiieJ.  Vlwed  as  a  teeatise  on 
a  sabjoct  of  glowing  Imnoctaaoa^  It  also  oUibaa  OS  as  bebv  wen.  asd  at  aaj  rate  oarefblly 

Sebastian's'  Dioest  of  Cases  of  Trade  Mark, 
Trade  Name,  Trade  Secret,  Goodwill,  Ac,  de- 
cided in  the  Gonrta  of  the  United  Kingdom,  India,  the  Colonfea,  and 
the  United  States  of  Ameriea.  By  LsWlB  BOYD  SEBASTIAN, 
B.C.L.,  M  JL,  of  Unooln'a  Inn,  Esq.,  Barrister-at-Lftw,  Avthor  of 
"The  Law  of  Trade  Kaika."    Demy  8to.    1879.  Ills, 

**  A  digeit  whloh  will  bo  of  fery  giest  valao  to  all  pnotlttoiMn  wiie  haie  to  advlae 
ensMtttn  oonnoctod  with  trade  marka."   SolicManf  JmtnaU 

Trade  Marks  Journal.  ■4t^  SeaMd.    (Jawiarf  f&rim^uU/,) 

Net,  1  to  268  flfv  nets  rmd^  Ntt^  mek  la. 

Index  to  Vols.  L  to  YX  Bash  NO,  8«. 

TRUSTS  AND  TRUSTEES.— Godefroi's  Digest  of  the 
Principles  of  the  La-w  of  Trusts  and  Trus- 
tees.—By  HBNBY  OODfiFBOI,  of  Linoohi'a  Inn,  Esq., 
Barriater-at-Law.  Joint  Author  of  "  Godefroi  and  Shertf  a  Law  of 
BaSlwaj  Oompaniea.'*    Demy  8to.    1879.  IL1$. 

**  Vo  one  who  refers  to  this  book  for  Informatton  on  aqoeetion  wltbln  its  nnge  Is, 
we  think,  likelv  to  go  away  unsatisfled."— &U«r(Zay  Jtemew. 
"  Is  a  work  of  great  utlliln^  to  the  pvuctttioner.''— Zow  Magtuimt, 
"  As  a  digest  of  the  law,  Ifr.  Godsnvi'B  work  merits  ooaomendallon,  fcor  theauthor's 
statemonts  are  brief  and  dear,  and  for  his  statements  he  nf ers  to  a  goodly  array  of 
authoritleB.  In  the  table  of  cases  the  referenoos  to  the  seyend  oontemporanoous 
reports  are  given,  and  there  Is  a  very  copious  index  to  subjects."— Ims  JwttuL 

USES  —Jones  (W.  Hanbury)  on  Uses.— 8vo.    1862.       7». 

VENDORS  AND  PURCHASERS,— Dart's  Vendors  and  Pur- 
chasers.—A  Troatiae  on  the  Law  and  Practioe  rdiOang  to  Ven- 
dora  and  PonhaaeEa  of  Beal  Estote.  By  J.  HENBY  DART,  of 
Lincoln's  Inn,  Esq..  one  of  the  Six  Conveyancing  Ck>nnsel  of  the 
High  CkMni  of  Jostloe,  Ghanoevy  Division.  Fifth  Edition.  By 
the  AUTHOB  and  WILLIAM  BARBER,  of  Linooln's  Imi,  Eaq, 
Bairister«t-Law.    2  vols.    Royal  8va    1876.  82. 13t.  6tf. 

"  A  standard  work  like  Mr.  Darf  s  is  beyond  aU  praise.  "^I%«  Lom  JourmaL 
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VOLUNTEER  LAW — A  Manual  of  the  Law  regulating 
the  Volunteer  Forces. — Induding  the  Volunteer  Acts, 
1863  to  1869,  and  other  Acts  relating  to  Volunteers.  With  Forms 
of  Complaint,  Summons  and  Order,  &c.  By  W.  A.  BUHN  and 
W.  T.  BAYMOND,  Esqrs.,  Bamsters-at-Law,  and  Ci^»taiiis  in 
BLIL.  Volunteer  Forces.    Boyal  12mo.    1882.  2«. 

WATERS(.^\Voolrych  on  the  Law  of  \Vaters.~Iiiebding 
Bights  in  the  Sea,  Biyera,  ke.  Second  Edition.  8vo.    1851.  iVeC,  10«. 

Ooddard.— ^"Ms  <' Easements" 

WATERWORJCS-Palmer.— ri(2e  "Conveyancing." 

WILLS.^Ra^wlinson*s  Guide  to  Solicitors  on  taking 
Instructions  for  >A^il  Is.— Svo.    1874.  4f. 

Theobald's  Concise  Treatise  on  the  La'w^  of 
Wills.— With  Statutes,  Table  of  Gases  and  Full  Index.  By  H. 
S.  THEOBALD,  of  the  Inner  Temple,  Esq.,  Banister-at-Law,  and 
Fellow  of  Wadham  College,  Oxford.  Second  Edition.  Demy  8tow 
1881.  U  is. 

OPINIONS  OF  THE  PRESS  ON  THB  FIBST  EDITION. 
"Jir.  Theobald  has  oortainlj  siyaii  erldeDce  of  oxteiuiTB  iuTOstisatioiD,  oonidantloiis 
Ubowr  and  dear  expoiition.**— Xow  Magagime. 

*'Wederi»  to  nootdoar  dadded  UapraaBon,  after  a  loiaowbat  rirnfiil  mrailsaflnii^ 
that  thia  is  a  book  of  great  abill^  and  ▼aloe.  It  boars  on  erery  page  traoea  of  oare  and 
sound  iodfiMntb  It  b  oertain  to  prore  of  great  praotkal  naeftilneai^  for  It  suppUas  a 
vaat  which  was  beginning  to  be  diatinotlj  felt.**— AMMforv*  JomjuO, 
**  His  aRaagement  betaig  good,  and  his  etateinent  ot  the  effeet  oTthe  deeisiSBt  belrg 
'dear,  his  woik  esnaot  fail  to  bo  of  pnMstleal  utility,  and  aa  snch  wo  caa eommsnd  it  to  the 
attontioB  of  the  praCesdon.  **—.£«»  nsifi. 
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WRONQS^AddiSon.— Ficie  <<  Torts. 


'A  large  stock  new  and  second-heund, 
Estimaies  on  appLioaiion. 
'BXlsrO'LlSTQ. — Executed  in  ihe  heat  manner  at  mode- 
rate prices  and  with  dispatch. 

The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
bound  to  OfPoe  Patterns,  at  Ofjftoe  Prices. 

i^^BiTTJL'TS!  j^arD&.—The  PvUishers  of  this  Cata- 
logvs  possess  the  largest  Tcnown  collection  of  Private 
Acts  of  Parliament  (including  Public  and  Local), 
and  can  supply  single  copies  eommencmg  frwn 
a  very  early  period, 

1 — For  Probate,  Partnership,  or 


other  purposes. 
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STEVENS  &  SONff  ANNOUNCEMENTS  OF 

NEW  WORKS  AND  KEW  EDITIONS. 

Addison  on  Contracts.— Being  »  TrM&e  on  the  Law  of  Con- 
tnots.  Eighth  Edition.  By  Horace  Smitk,  Eaq^  Barristerat-Law, 
Beoorder  of  Lfncoln.  (/»  the  preai.) 

Ball's  Leading  Cases  on  Torts.— Being  a  selection  of  Lead- 
ing Cases  on  the  Law  of  Toits.  With  Notes.  By  W.  E.  Bafl,  LL.D., 
of  Gray  s  Inn,  Bamster-at-Law.  {In  preparation.) 

Danieirs  Chancery  Practice.— Sixth  Edttlon.  By  Z.  Field, 
B,  C,  Ihum,  and  T.  HiUon,  assisted  by  W.  M.  Upjohn,  Esqre., 
Barristen-at-Law.    In  2  Vola.    llemy  8va         ( VoL  11,  in  the  preu.) 

Fithian*s  Bills  of  Sale  Act  (1878),  Amendment  Act, 
1882 ;  with  an  Introdoetion  and  Explanatory  Notes,  showing  the 
changes  made  in  the  Law  with  reepect  to  Bills  of  Sale.  By  Edvoard 
W,  Rtkian,  of  the  Middle  Temple,  Esq.,  Banister-at-Law  {Draftnnan 
of  the  Bill),  (In  iHrparation,) 

Haynes'  The  Honours  Examination  Digest.— By 
John  P.  Hajfrnee,  LL.D.  (In  preparation,) 

Hunnphry*s  Common  Precedents  in  Conveyanc- 
ing.—Adapted  ^to  the  Conveyancing  Acts,  1881-82,  the  Settled 
Land  Act,  1 882,  and  Bfarried  Women's  Property  Act,  1882.  Together 
with  the  Acts,  an  Introduction  and  Practical  Notes.  Second  Edition. 
By  H^  M.  Ilumpkrg,  II.  A.,  of  Lincoln's  Inn,  Barrister-at-Law. 

(In  preparation.) 

LelVs  Municipal  Corporation  Act,  1882;  with  Intro- 
duction and  Notes.  By  /.  M.  Ldy,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-Law.    Editor  of  "  Chitty's  Statntes,"  Ac.,  &c        (In preparation, ) 

Lush's  Law  of  Husband  and  WTlfe;  with  a  chapter  on 
Marriage  Settlements.  By  C,  Montague  Lueh,  of  Gray's  Inn  and  North 
Eastern  Ciicait,  Esq.,  Barrister-at-Law.  (In  preparation.) 

MacdonelPs  Law  of  Master  and  Servant— By  John 
Macdondi,  of  the  Middle  Temple  and  South  Eastern  Circuit,  Esq., 
Barrister-at-Law.  (In  the  pref$.) 

Middleton's  Settled  Estates  Act,  1877,  and  Order?, 
and  Settled  Land  Act,  1882;  with  Introduction,  Notes, 
and  Forms.  By/.  W,  MiddUton, B.A,  of  Lincoln's  Inn,  Barrister-at- 
Law.    Third  Edition.  (In  the  preu.) 

Pyke*s  Digest  of  the  Law  of  Charter- Parties  and 
Bills  of  Lading;  with  Practical  Notes.  By  X.  B,  Pyke,  of  the 
Inner  Temj^e^  B*l->  BaRister«t-Law.  (In  prrparatwn. ) 

Russell's  Treatise  on  the  Duty  and  Power  of  an 
Arbitrator,  and  the  Law  of  Submissions  and 
Awards ;  with  an  Appendix  of  Farms,  and  of  the  Statutes  relat- 
ing to  Arbitnition.  By  Francie  Ruetdl,  Esq.,  M. A.,  Barrister-at-Law. 
Sixth  Edition.  ( Nearly  ready. ) 

Shelford's  Real  Property  Statutes.— Ninth  Edition.    Bv 

T,  H,  Carton,  Esq.,  Banister-at-Law.  (In  iktpreu,) 

Shirley's  Leading  Cases  made  Easy.    A  Selection  of 

Leading  Cases  in  the  Common  Law.    By  W.  Shirley  Shirley,  M.A, 

KC.L,  Esq.,  Banister^at-Law.  Second  Edition.  (In  prmratk^n.) 
Smith's  Married  ^Vomen'8  Property  Act,  1882;  with 

Introduction  and  Notes.    By  ff,  Arthur  Smith,  of  the  Middle  Temple, 

Esq.,  Banistar-at-Law.  (In  preparation.) 

Weaver's  Precedents  of  Wills;  with  Introduction  and  Notes. 

By  Charlee  Weaver,  B.A  (T.C.D.),  Solicitor.  (In  thepreei.) 

AA^oolrych's   Metropolis    Building   Acts,   1888-82; 

with  Notes.  Third  Edition.  By  W.  H.  Macnamara,  Esq.,  Barrister- 
.      at-Law. (Tniheprtu.) 
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